Essay on PIL, focusing on first four topics.
Section A
1) Is public international law, law？

Enable to answer that question, first it needs to define what ‘law’ is. according to John Austin, a positive law is a command of a political superior to a political inferior, in which the international law doest not have either of them. Therefore, He argue that international law is not a law. 
There is an argument that international law should be stated as ethics, where it comprises of moral principle, rather than law as what is an ethic to a country is not the same to the other country. There is an argument that, the international law is not a law, on the base that, there must be a legislature, judiciary and executive to form a legal system, which the international law doesn’t have. However, it can be argue that, although there is no clear distinction on those branches, but there are entities and acts that symbolize these, such as security councils, international court of justice etc.
However, it may be argue that, there is acknowledgement between the countries, thus it requires the existence of a political community and recognition by its members of settled rules and principles that they wiling to bind by it. Therefore, it may be argue that internal law is law.
2) Source of public international law.

There are four source, treaties, custom, general principle of law, judicial decision.
Normally, it only treaties are regarded as primary source of law and others is secondary. 
Treaties are agreement between states and international organization and it is enforceable between the states that are signed. There are three type of treaties, contractual which deals with the trade usage in the world, legislative codify the rules into customary international law and constitutional, which establish a constitutional such as UN charter. Treaties like WTO, world trade organization where countries set out the rules for international trading. Resolutions of the UN carters.
For a rule to become a custom rule, it must be in settle practice and acceptance of an obligation to be bound. In case of Asylum, held that a practice must constitute constant and uniform usage. In case of North sea continental Shelf, held that the settled practice must also amounts to legal obligation between states.

 General principle of law are legal principles which international tribunals may draw un the absence of applicable rules of treaty or customary law. It may be found in the municipal law, such as unjust enrichment, estoppel. 

Judicial precedents is subject to article 59 of the statue of the International court of justice, which state that the decision of the court is not binding beside the parties in a particular case. 
there is an argument whether the general standard of norm (ius cogen) can be constitute as a source of international law. It can argue that the general standard of norm is derive from the use of the rules and custom, therefore it should fall under of on the main source as an subsection.
3) constitution before 1996 and after 19996, with the relation with public international law.

The general principle is that, municipal will apply if there is a clash with the international law. However, if the clash is with Customary international law, than customary law rule will prevail. 
Before 1994, for international law, sa court will simply apply it whether its part of SA law or not. There was no need to prove it as a foreign legal system (South Atlantic island development corporation Ltd v Buchan). Therefore, SA used monist approach, which mean that international law and municipal law are regarded as a single concept of law and which there was no adoption needed when applying it. International law was seen as subordinate to legislation. There was presumption that legislature never intended to violate international law.
 After 1994, in the 1996 final constitution, sections in the constitution state that a new rule of international law may be applied even if it is against a rule in a decided case and there is a assumption that customary international law is not foreign law, which supersedes common law rules and judicial decisions. Further, the constitution provided that customary law is law of republic unless its violate constitution or act of parliament. Thus any treaty becomes law unless its violates the constitution.
4) South Africa follows the dualist approach, what is dualist approach. How treaties incorporate into South Africa what role does the parliament have in the treaty making process.
The dualist states that international law and municipal law are two different legal systems where the court will only adopted or transformed into local municipal law by process of legislation. For the signing of treaties, is the responsibility of the national executive. 
Enable for the treaty becomes part of municipal law, it must be approved by resolution in the national assembly and the national council of provinces. After the agreement has been signed, it must be tabled in the assembly and the council within a reasonable time. The treaty must be enact into law by national legislation. There must be a subordinate legislation in terms of Act of parliament and not violating the Constitution.
Section B

5) Max Huber concepts of intertemporal law
The concept of intertermporal law have two principle 
1) the acts should be judged in light of the law at the time of their creation

2) right acquires in a valid manner may be lost if not maintained in a manner consistent with the changes in international law.

The first principle is widely accepted by the states, it is the second principle that case the problems.

According to the second principle, territorial titles will change in accordance of every change in law, it would cause problems. There are number of cases that shows the problem. In the case of Goa dispute, the India government use the name of self defense against Portugal and claim back Goa, which was colonies by Portugal in 1961, by using force.
In the cease of Falkland, there was the same. Argentina use force to claim back Falkland from Britain. Falkland was conquest by Britain in 1833, by 1982 conquest was no longer allowed therefore, Argentina argue they have the right to own land.

In the Walvis Bay dispute, the second principle clearly show that the original title will be invalidated by applying the new rules.
6) June 2005 paper question on Uti Possidentis
In this case, it is dealing with the principle of Uti Possidentis. Uti Possidentis is advocating that colonial boundaries need to be respected. This principle was regarded as customary rule of general scope which applied to a new state fro the moment it become independent（frontier dispute case）. However, this principle violates self determination, where the country’s choice to be part of territory was drawn by the colonialists. (if can also put in intertermporal law, which mention in previous question.)
7) International personality (question 3 of Nov 2005.)
in terms of Montevideo Convention, which sets out four requirements of being a state.

1) Permanent population

2) Defined territory

3) Government

4) Capacity to enter into relation with other country.

There is no limits for population, however, no matter how big the state is. For territory, there is no need to have an clear defined borders, long as the State can be recognize, and have a sufficient consistency (Polish State). The state government must have the control of its territory and independent of any other authority, this does not include financial dependency. An independent state will have the capacity to enter into relation with other state. For South Africa, it can only enter into relationship with other state, without the permission of UK, after 1919. (this question relate to TBVS state which need to state out all the requirement why they are not a state.)
8) Purpose of recognition and non-recognition for state creation.

In terms of recognition, there are two types, unilateral and collective. Unilateral is when a state declare itself as a state, then it is a state, which satisfy the factual requirements set out by the individual state. Collective, is where a group of state recognize a state as a state. 
There are two theory for unilateral recognition.

1) Constitutive, where once an entity recognize itself as state, then it is a state.

2) Declaratory, once the entity firs all the requirements, and its recognize by other state, then it is a state.

The second theory is a problem as which group of recognitions counts？such as North Korea only recognize by certain countries. This theory is influence by the politics. 
For collective recognition, it means that recognitions by group of states, such as EU and UN. For UN there also sections in the charter that deals with it. Therefore, in practice if an entity is recognize by the UN, it is a state. Thus, the UN also has the power of blocking the recognizing a state, through collective of non-recognitions. This theory is based on the view that, the acts of an entity contrary to international law are invalid and cannot become a source of legal for the wrongdoer.
Based on the above, the effects of recognition of the states has limiting effects as the world are divided into two legal systems, the capitalist and the communist, therefore, either side recognize an entity, it will become a state, unless both side reject it.
9) Jurisdiction. Question 5 on June 2006.
The question is dealing with the jurisdiction of a country (Congo). The basic principle is that a state may not exercise its power in any form in the territory of another state (Lotus case), the state only has limited power to exercise extraterritorial jurisdiction and its only in criminal matter, which can be apply to this case. There are two aspects：
1) There must be direct and substantial connection between the state and the matter.

2) The crime must threaten the international order.

In this case, both aspect can be apply to Congo government. The rebel is trying to cause war inside Congo, thus this has an direct and substantial link (S v Basson), and it can be argue that, the rebel has cause international order, if Congo is in a unstable status. Base on the principle of passive personality, a state may exercise its jurisdiction over a person who committed a crime which harms its nationals (Unites state v Yunis). 

There is an extreme situation where the state can exercise treason anywhere, is the crime of treason. Therefore, Congo may have jurisdiction on the rebel.
Question 4-2006 Humanitarian law

International Humanitarian law forms a major part of PIL that deals with armed conflict which seek to protect people and to restrict the methods or weapons used in warfare and limit the suffering caused by war. Thus IHL distinguishes between jus in bello (the law governing the actual waging of war), and jus ad bellum (the law governing the right to go to war or to use force).

Two principles that created are the principles of distinction and proportionality which of codified in Article 48 of protocol 1 which states the following: 
There must be distinguish between civilian population and combatants, civilian objects and military objectives and accordingly shall direct their operations. The point of the two principles tries to minimize collateral damage. It requires military objectives or targets may not be attacked, if an attack is likely to cause civilian casualty, or damage which would be disproportionate in relation to the direct military advantage.
Art 58 of protocol 1 requires states to avoid identifying or locating military objectives that civilian. E.g; schools, hospitals, residential areas. The problem is not only with the offensive forces attacking such areas, but also, territories intentionally place military basis in areas occupied mostly by civilians, and the opposition couldn’t careless launch attacks on those military targets.

The distinction between civilians and combatants essentially is what IHL is premised. This distinction is further regulated by the 3rd Geneva Convention and the 4th. The rules state that combatants are legitimate targets in armed and they are entitled to engage in conflict and if captured, to be treated as POW’s. The 3rd convention stipulates how POW’s are to be treated: a POW isn’t a criminal or a hostage, but someone held for the purpose of preventing him from rejoining armed forces. The detaining state may not ill-treat the POW and POW must be released and repatriated ASAP after war is over.
Civilians aren’t legitimate targets in war. Civilians who engage in conflict are unprotected by law of armed conflict, eg; if captured, they aren’t entitled to be treated as POW’s. The problem arises in national liberation resistance, guerilla warfare, where there are no clear cut in whether this person is civilian or combatants. 
art 44(3) of additional prot 1 of 1977 tries to assimilate irregular forces into IHL. It provides: when a combatant can’t distinguish himself, he will be viewed as a combatant for as long as he carries his arms openly during military each military engagement.

4th Conv contains rules concerning the treatment of civilians in occupied territories. Included in these are rules for the protection and respect of a persons religious practice, rules prohibiting torture and other cruel, inhuman, degrading treatment. Complication which arises is that of civilians who participate in conflict stealthily on a continued bases. Using rules, such civilians may be engaged as legitimate targets only for as long as they are actively participating in hostilities. However, the issues arises on the term of continued, as to what degree of participation are to be regarded as continued bases？
Question 6 Nov 2005-Sovereign Immunity

A state is recognized as having jurisdiction over all persons within its territory and all actions which occur therein. There are circumstances where this jurisdiction falls away such as circumstances where certain actions are performed by a foreign sovereign or its agents, or involve the property thereof. They are exempted from prosecution hereunder, which would be an exercise of the states territorial jurisdiction. Liebowitz v Schwartz 1974(SA) 661: “The courts of a country will not by their process make a foreign state a party to legal proceedings against it s will” 
The immunity accorded states takes two forms: sovereign immunity(immunity of head of state, government of foreign states, govt dept) and diplomatic and consular immunity(immunities and privileges granted to foreign diplomats and consuls). In this case, is the sovereign immunity. The original position was absolute immunity, where all the actions of a state, its military and state-owned vessels were exempted from punishment.
There is a new outlook on sovereign immunity in the well supported doctrine of restricted or qualified immunity. It consisted of two acts jure imperii (gov or public activities) to which immunity applies; and acts jure gestionis( commercial activities of gov) to which immunity doesn’t extend because governments must be treated like any other trader. In the case of Trendtex Trading Corp v Central Bank of Nigeria, the court approved the restrictive approach and did away with the doctrine of stare decisis was applicable to Intl.law which the court cant upholding the doctrine of absolute immunity. 
this decision liberated SA from the absolute approach . The position here was enunciated in the case of Inter-Science Research&Development Services(Pty)Ltd v Republica Popular de Mozambique1979.(Moz govt was pleading sovereign immunity in respect of commercial activities of a corp owned by govt). subsequent decisions followed suit(Kaffraria Property v Govt of Repulic of Zambia), and legislative approval followed in the form of the Foreign States Immunities Act 87 of 1981. The Act:

· Asserts general immunity of foreign states from SA crts

· Lists instances where the defence won’t hold in civill cases viz-

· Waiver-sovereign has expressly waived immunity after dispute has arisen or prior by agreement. A state is deemed to have waived if it institutes action

· Commercial transaction-any contracts for any loan or other transaction for the provision of finances; any other commercial activity(industrial,financial), except employment contracts.

· Contracts of employment
· Personal injury and Damage to property-you may not sue the foreign person, but you can claim damages from their gov

Question 5 Nov 2005-Use of Force.

Prior to 1928, Intl.law didn’t outlaw war or the use of force by states, and no distinction was drawn between just and unjust war. The Kellog-Briand Pact(AKA Pact of Paris, General Treaty For The Renunciation of War) condemned the recourse t war to solve international controversies, and it was agreed that disputes would be settled passively. This pact was promulgated outside the framework of the League of Nations, and lacked mechanisms to enforce its. The pact was adopted into the UN Charter(which is essentially the constitution of UN),and can be found in Art 2(4):

“All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any  manner inconsistent with the purposes of the UN.” The case of Nicaragua confirmed that this prohibition on use of force was a rule of customary law.

However, as with any rule, there are exceptions even to this rule, circumstances where states are justified or permitted to uses force without the authorization of the SC. The exception which we will look at is that of self-defence. The scope of the right to self-defence was wide, including foreseeable self-defence and intervention to protect its nationals. For the right to be justified, a state needed to show an instant, overwhelming situation, leaving no choice of means other than force. The action however had to be a proportional reaction to the situation threatening the state’s security or vital interests, the action could not be excessive or unreasonable.

The UN in Art 51 recognizes that states have an inherent right to individual and collective self -defence. In then case of Nicaragua held that art 51 indeed does propagate the inherent right to self-defence.

So those who advocate the broad view of art51 support foreseeable self-defence, defence of nationals.

On the issue of collective self-defence, the initial position was that states could only assist an attacked state if the attack also threatened the ‘self’ or security of assisting state. This position altered due to the emergence of organizations like NATO(north atlantic treaty organization), where the member states agreed to come to each others aid -[injury or threat to 1 threat to all, attack to all.]

Another reason cited by assisting states to come to the aid of non-nationals, is humanitarian intervention. This is done as assisting states to protect the non-nationals from treatment by their own government which ‘shocks the conscious of mankind’ The problem with this intervention is that the states often have their own principles. Therefore, the opposition to the recognition of this right (without SC approval) outweighs its support. Further reasons cited are that there’s little state practice to support it, and the danger of the abuse of such a right outweighs its benefit to humanity. But as a denial to the SC’s assertion of its authority, (in this case US ) can prove the previous failure of the SC to act in time to prevent humanitarian crisis ( eg, Kosovo, NATO ended up goin in without SC approval). So humanitarian intervention without SC approval remains illegal, but is justified/legitimate.(I reckon this is US’s best chance)-see Dugard pg 518-519 on UK&US legal argument supporting invasion.

Question 3 June 2005-Uti possidetis
[Essentially rewrite pg 130-132, Dugard]

Focus on Africa since question is about Africa-Frontier dispute case(Burkina Faso v Mali)-”The maintenance of the territorial status quo in Africa is often seen as the wisest course, to preserve what has been achieved by peoples who have struggled for their independence, and to avoid a disruption which would deprive the continent of gains achieved by much sacrifice. The essential requirement of stability in order to survive, to develop and gradually consolidate their independence in all fields, has induced African states judiciously to consent to the respecting of colonial frontiers, and to take account of it in the interpretation of the principle of self-determination of peoples”
