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INTRODUCTION

At the end of the trial the weight of the admitted evidence becomes of cardinal importance.

Different situations apply, depending upon whether the judge is attempting to judge the weight of the evidence with regard to direct evidence or with regard to circumstantial evidence.

In S v Chabalala 2003 (1) SACR 134 (SCA), the Supreme Court of Appeal pointed out that the correct approach in evaluating evidence is to weigh up all the elements that point towards the guilt of the accused against all those elements that are indicative of his or her innocence, taking proper account of inherent strengths and weaknesses, probabilities and improbabilities on both sides and, having done so, to decide whether the balance is so heavily in favour of the state that it excludes any reasonable doubt about the accused’s guilt.  The result may prove that one scrap of evidence or one defect in the case for either party was decisive, but that can be only an ex post facto determination and a trial court should avoid the temptation to latch onto one obvious aspect without assessing it in the context of the full picture presented in evidence.

The evaluation process is a very important stage of the proceedings, during which the court must weigh every piece of evidence, firstly by itself and secondly in the context of all other evidence.  In doing this, a systematic and logical process is of the greatest importance.  When the court evaluates probative material at the end of the case, it is faced with certain well analysed issues.  Generally speaking, the court has to determine the credibility of witnesses, draw inferences from circumstantial evidence, and consider probabilities and improbabilities of both direct and circumstantial evidence.  There are also some specific legal rules that apply during this evaluation process, but it is to a large extent an evaluation based on common sense, logic and experience.

THE ASSESSMENT PROCESS

In Stellenbosch Farmers’ Winery Group Ltd v Martell et Cie 2003 1 SA 11 (SCA) para 5 it was held that in order to determine the evidentiary value of oral evidence the court must assess:

(a) the credibility of the various witnesses by examining:
(i) The sincerity of the witness
(ii) The witness candour and demeanour in the witness box
(iii) The witness bias
(iv) The internal contradictions in his/her evidence
(v) The external contradictions by examining all extracurial statements
(vi) The probability or improbability of his/her version
(vii) The caliber and cogency of the witness’s performance in the box
(b) the reliability of the witness’s evidence including;
(i) 	The opportunity the witness had to experience or observe the facts-in-issue
(ii)	The quality and integrity of the witness’s ability to recall the facts-in-issue

In the light of (a) and (b) the court must at the end of the trial, as a final step, determine whether or not the party bearing the primary burden of proof has succeeded in discharging it against the required standard, (i.e. a balance of probabilities or beyond reasonable doubt). 

In addition to the list of factors in Stellenbosch Farmers’, another two factors must also be assessed by a judge;
(c) Caution must be applied to certain categories of witnesses (see later).
(d) A confession must be corroborated (see below).

Two basic principles must be kept in mind when evaluating evidence: 
· Firstly, evidence must be evaluated in its totality. This means that the judge must assess and weigh the evidence as a whole taking into account all the factors listed in (a) and (b). The judge must avoid a fragmented and piecemeal process or adjudication. 
· Secondly, the judge must clearly distinguish inferences and probabilities arising from an analytical analysis of the evidence from conjecture or speculation. The judge must stay within the four corners of the proved facts. The court is not entitled to speculate about the possible existence of other facts which have not been proved.


	ASSESSMENT OF EVIDENCE (COGENCY)




Certain factors play a role when the court is asked, at the end of the trial, to weigh the evidence in its final determination of whether the required standard of proof has been attained.

The potential weight which must be given to:
1. Circumstantial evidence
2. Direct evidence.
3. Credibility of witnesses.
4. Failure to establish a prima facie case.

THE COGENCY AND ASSESSMENT OF CIRCUMSTANTIAL AND DIRECT EVIDENCE

THE ASSESSMENT OF DIRECT EVIDENCE (direct proof of a fact in issue)

Direct evidence is the assertion by a person who claims to have perceived the fact in issue with his/her own senses (direct empirical evidence). Direct evidence is usually presented in court either through oral testimony or written testimony in court. 

Example: A witness testifies that he actually saw A stab B with a knife.

ASSESSMENT OF CIRCUMSTANTIAL EVIDENCE (indirect proof of a fact in issue)

A distinction is drawn between direct and circumstantial evidence.  Direct evidence proves a fact in issue directly (in a murder trial, for instance a witness testifies that he saw A stab B to death).  Circumstantial evidence furnishes indirect proof (e.g. it is shown that A had a knife, was present at the scene of the crime, had a motive to murder B, etc).

It sometimes happens that a number of true circumstantial statements, while not directly conclusive of the accused’s guilt, may mutually strengthen each other, so that there is no longer any reasonable doubt about the accused’s guilt.  This is well illustrated in the Blom case where a number of “coincidences” decreased the chances of the accused being accidently involved in each of these transactions.

Example:

Fingerprints on the murder weapon are circumstantial evidence, because the inference drawn is that they belong to the murderer.  In some situations this kind of circumstantial evidence might be more reliable than direct evidence (the witness who claims seeing the murder act might be lying, hates the accused, mistake made in the dark, bad eyesight, etc).  Other examples are  DNA tests performed upon tissue of the suspect, and the traditional “smoking gun” or “bloody knife” found in the hands of the suspect immediately after the death of the deceased.

A case based upon circumstantial evidence relies on the judge’s power of reasoning.  The judge does not necessarily have to be a good evaluator of character, since the case is resolved by means of objective reasoning.  A court of appeal, or review, is in as good a position as the trial court to draw inferences from the facts that were before the trial court – perhaps in an even better position, since it has not been subjectively involved in the case, and can evaluate the case more objectively from the written record.

R v Blom 1939 AD 188

The accused was charged with murder.  The evidence revealed that the deceased has been murdered and her body placed on a railway line, where it was mutilated by a passing train.  According to the medical evidence, she died as a result of shock caused either by the administration of chloroform or by a blow on the head.  The state proved that the accused had had a motive to kill the deceased, that he had bought chloroform on the day of the murder, had given a false name and had made false and inconsistent statements after the murder.  His defence was an alibi, but he did not testify in person.  He was convicted.

In criminal cases, Watermeyer JA in R v Blom laid down two cardinal rules of logic which govern the use of circumstantial evidence in a criminal trial.  The question whether a fact in issue has been proved by circumstantial evidence is determined by:

1. The inference drawn must be consistent with all the facts proved.
2. The facts proved must exclude all other reasonable inferences, save the one drawn.  It is, therefore, insufficient that the inference on which the conviction rests may be drawn from the facts.  It must be the only reasonable inference (the standard of criminal proof).

The assessment of circumstantial evidence in civil cases.  Only the first rule as laid down in Blom’s case applies and the second rules does not.
Thus –
The inference to be drawn from the circumstantial evidence must be consistent with all the facts proved.  But it need not be the only reasonable inference.  It is sufficient if it is the strongest or the most plausible inference.
Why?-
Because in civil cases, the standard of proof is much lower than in criminal cases, i.e. proof on a balance of probabilities.  Example: Seboke v Soll;  the death of a cow from disease three days after it was purchased is sufficient circumstantial evidence – to infer consistently from all the facts on a balance of probability that the cow had the disease when it was sold.

(It is sufficient if it is the strongest or most probable inference (Govan v Skidmore 1952 (1) SA 732 (N) 732 and AA Onderlinge Assuransie Assosiasie Bpk v De Beer 1982 (2) SA 603 (A)).




THE ASSESSMENT OF CREDIBILITY

Whether a witness’s testimony is to be believed or not depends largely on the credibility of the witness. The determination of credibility is an objective test or credibility is determined by measuring the probability of a witness’s statement against the known facts of the case.  Do the statements appear to be true in the light of all the circumstances.  When credibility is determined objectively, a trial court is just as competent as the court of appeal to express a view. See Stellenbosch Farmers’ Winery Group Ltd v Martell et Cie above for assessment of credibility.

WHICH TYPE OF EVIDENCE SHOULD BE GIVEN THE MOST WEIGHT?

Can one say that circumstantial evidence will always bear less weight with the court than direct evidence?  The lay person might feel that evidence from which inferences first have to be drawn will not be as convincing as, for instance, the oral testimony of an eye witness on a point in issue.

Recently, however, with the great strides in technology, there are some classes of circumstantial evidence which carry greater weight than direct evidence.  Here on thinks of fingerprint evidence and DNA evidence.

A FAILURE TO ESTABLISH A PRIMA FACIE CASE

Prima facie evidence means the amount of evidence which the party who bears the onus of proof must adduce in order to avoid either absolution (civil trials) or discharge (criminal trials).

Therefore: Once a party has succeeded in establishing a prima facie case, his/her opponent runs the risk of losing if he/she offers no evidence to rebut the prima facie case.  In this sense, we are referring to the quantum of evidence required upon which a reasonable person could find in favour of the party adducing it.


	CORROBORATION




INTRODUCTION

In making its judgment, a court cannot rely on evidence which is not trustworthy.  If evidence seems suspect for any reason (e.g. the witness testifies hesitantly, displays a bias or contradicts himself), it is imperative for the court to examine whether this evidence should be supported or backed up by other evidence which could indicate whether this seemingly untrustworthy evidence is, indeed, trustworthy.  The principle that certain evidence should be backed up or corroborated is the focus of this section.

The rules regarding corroboration are derived from the English common law and the present legal position in South Africa is that corroboration is required by statute only in one case, namely when a confession is made in terms of section 209.  (See also chapter on confession).



DEFINITION OF CORROBORATION

The general common law definition of corroboration is –
· Evidential material
· Which independently
· Confirms
· Other (untrustworthy) evidential matter
· And which is admissible.

REQUIREMENTS FOR CORROBORATION

Corroborative evidence must meet the following requirements:

1. Corroborative evidence (evidence which corroborates or confirms) may take on a variety of forms and does not only consist of oral evidence.  Documentary evidence or real evidence (e.g. fingerprints) may also serve as corroborative evidence.  Likewise, a formal admission or even a question under cross-examination may provide corroborative evidence.
2. Corroboration should consist of independent evidence,(ie referred to as evidence aliunde) that is, evidence which does not come from the same source as the (untrustworthy) evidence which the corroborative evidence seeks to back up.  This principle is derived from the rule against self-corroboration. (For example prior consistent statements are inadmissible for this reason). The original reason for requiring corroboration is the suspicion that the evidence may be untrustworthy and therefore it is obvious that the corroborative evidence should come from a source other than that which appears to be suspicious or untrustworthy.
3. The corroborative evidence should confirm the other evidence.  Section 209 of the Criminal Procedure Act, which provides for the corroboration of a confession, requires that the confession be “confirmed in a material aspect”.  Interpretations by our courts of the meaning of this phrase with respect to the nature of corroboration are wide-ranging.  The requirements for corroboration may vary, depending upon how suspicious the evidence is.  It is not possible to formulate general rules on the exact nature of the corroboration except to say that the corroborating evidence should be shown to be trustworthy.  This would be the case, for instance, where the accused confesses to the charge of murdering his victim by poisoning him with arsenic, and evidence is adduced that a quantity of arsenic was found in the body of the deceased.  The evidence of the post-mortem report would then confirm or corroborate this confession.
4. Corroborative evidence must be admissible evidence.  Since inadmissible evidence cannot be used, it also cannot be used as corroborative evidence.  (Hearsay and irrelevant evidence are thus excluded).
5. It is of the utmost importance to note that the requirement of corroboration does not affect the standard of proof in any way.  There is a distinction between corroboration and standard of proof.  The state still has to prove the accused’s guilty beyond reasonable doubt, and the plaintiff still has to prove his case on a balance of probabilities.  The fact that corroboration of a confession is required by state does not mean that a higher degree of proof is required of the party on whom the onus of proof rests.  It may, of course, mean that rather more evidence than usual is required to attain the normal standard of proof.


CORROBORATION IN THE CASE OF A CONFESSION

By its very nature, a confession should be handled with care in our courts.  The most important reason for this is the damning nature of a confession – as you should know (see chapter on confessions), it is an unequivocal admission of all the elements of the crime with which an accused is charged, and therefore an accused can be convicted on the strength of a confession without any further evidence having to be led as to his guilt.  Another potential problem in the case of a confession is the danger that it may not have been made voluntarily.  Owing to the incriminating nature of a confession, there is always the suspicion that it may have been made under coercion or undue influence or as a result of a misunderstanding on the part of the person making the confession.

The law of evidence attempts to exclude the possibility of untrustworthy confessions primarily in two respects: By applying strict rules in respect of the admissibility of confessions, and by means of the statutory requirement of corroboration.

NOTE

Make sure that you understand that corroboration relates only to weight of evidence.  See chapter on relevance for the difference between the weight and the admissibility of evidence.

Section 209 of the Criminal Procedure Act reads:

“An accused may be convicted of any offence on the single evidence of a confession if such confession is confirmed in a material respect or, where the confession is not so confirmed, if the offence is proved by evidence, other than such confession, to have been actually committed”.

Section 209, however, applies only to a confession made out of court.  A confession made during court proceedings consequently needs no corroboration (S v Talie 1979 (2) SA 1003 (C)).

The confession is the only instance in our law of evidence where corroboration is demanded by statute.

A court may convict the accused on the strength of a confession plus confirmation in a material respect or the confession plus evidence aliunde, that is, evidence from another source of the commission of the offence (R v Blyth 1940 AD 355).  The two possibilities are usually considered independently, although, logically, they overlap (because evidence that the crime was committed is necessarily confirmation in a material respect).  Evidence aliunde means evidence outside that which must be confirmed.

The required evidence aliunde may take any form, including the testimony of an accomplice.  The confirmation may emanate from any evidentiary source.  (S v Mjoli 1981 (3) SA 1233 (A)).

R v Blyth 1940 AD 355

The accused wrote a letter confessing to the murder of her husband by arsenical poisoning.  The confession was held to be corroborated by the finding of arsenic in the body of the deceased husband.

Analysis - The letter is a written confession made extra-curially;
                 The confession is corroborated in terms of sec 209 by the independent evidence of the arsenic finding. This constitutes evidence aliunde.
		
REQUIREMENTS FOR THE CORROBORATION OF A CONFESSION

Section 209 states that a conviction may follow on the accused’s confession if one of two requirements are met.  The first requirement relates to the confession itself (confirmation of the confession) and the second relates to the crime in respect of which the confession is made (evidence that the crime was committed).  We will now discuss these two requirements.

1. CORROBORATION OF A CONFESSION

This requirement is satisfied if other evidential material is produced which confirms the confession in a material respect.  We have already mentioned the case where the accused confesses to the charge of murdering his victim by poisoning him with arsenic, and where evidence is adduced that a quantity of arsenic was found in the body of the deceased.  Confirmation may come from a variety of sources, such as the accused’s fingerprints or answers given by the accused during proceedings in terms of section 115 of the Criminal Procedure Act.

When considering whether certain evidence confirms a confession in a material respect, we should ask ourselves primarily whether the confirmation provided by the evidence is of such a nature that it reduces the risk of an incorrect finding being made by the court.

2. EVIDENCE THAT THE OFFENCE HAS ACTUALLY BEEN COMMITTED (EVIDENCE ALIUNDE)

The Criminal Procedure Act specifically states that this requirement must be satisfied by adducing evidence.  This means that admissions, will not suffice.  However, any type of evidence may be used to prove that an offence had actually been committed, including circumstantial evidence.

RELATIONSHIP BETWEEN THE TWO REQUIREMENTS

Above we looked at the two requirements contained in section 209.  We noted that the requirements are stated in the alternative (one or the other will suffice) and we also looked at the distinction between the two with regard to the evidential material required for each.  

Before concluding the discussion on corroboration in the case of a confession, one aspect regarding the relationship between these two requirements remains to be discussed.  This aspect can best be illustrated by making use of a concrete example from case law.

In R v Mataung 1949 (2) SA 414 (O), the accused was charged with stock theft to which he confessed (i.e. he admitted all the elements of the crime).  The prosecution then adduced evidence that stock had disappeared from the fenced camp in which the stock was kept.  The court did not find this evidence to be sufficient to satisfy the second requirement (that the offence had actually been committed).  It did, however, confirm the confession in a material respect and, as such, it was sufficient to found a conviction based upon the confession alone.  From this example it should be clear that evidence that the offence had actually been committed will inevitably provide corroboration of the confession.

In S v Makeba and Another 2003 (2) SACR 128 (SCA), the Supreme Court of Appeal stated that the indirect use of a confession of another person as evidence against an accused amounts to a contravention of section 219 of the Criminal Procedure Act 51 of 1977 and is not permitted, even if used only for the purpose of corroboration.

SUMMARY

In some cases evidence is not sufficiently trustworthy for a court to rely on it when making its judgment.  Such evidence should then be backed up or corroborated by other evidence.  This other evidence must be admissible and must confirm the unsatisfactory evidence.  Corroborative evidence may take on a variety of forms, including oral evidence, real evidence and documentary evidence.  The corroboration of a confession in terms of section 209 of the Criminal Procedure Act is the only case in our law in which corroboration is required by statute.  Corroboration and the standard of proof are two distinct concepts.  The fact that evidence has to be corroborated does not have any effect on the requirement (in a criminal case) that the guilt of the accused must be proved beyond reasonable doubt or (in a civil case), that the plaintiff must prove his case on a balance of probabilities.
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INTRODUCTION

In the previous section we looked at the situation where evidence is unsatisfactory and needs to be backed up by other (satisfactory) evidence.  In this section we look at the related matter of cautionary rules.  These rules have developed through practice which has shown that certain types of oral evidence cannot be relied upon unless accompanied by some satisfactory indication that the evidence is trustworthy.  This may be so either because of the type of witness giving evidence or because of the subject of the evidence.  (Examples are accomplices, children, single witness evidence, etc).

DEFINITION OF CAUTIONARY RULES

Cautionary rules are:

1. Rules of practice bearing the peremptory character of legal rules
2. Prescribing a specific approach to be adopted by the court
3. To assist in the evaluation of certain evidence.

Cautionary rules have developed from practice and are independent of any legislation.  This does not mean, however, that they may be disregarded.  Non-compliance with cautionary rules will generally result in the finding of the court being set aside, as was done by the Appellate Division in R v Mbonambi 1957 (3) SA 232 (A).  On the other hand, our courts tend not to apply these rules in a formalistic manner, so as not to allow the exercise of caution to be displaced by the exercise of common sense (R v J 1966 (1) SA 88 (SRA) at 90).  Remember that these rules should only guide the court in answering a bigger question: Has the party carrying the burden of proof satisfied this burden?

Although cautionary rules were primarily designed for application in criminal cases, where applicable, they will also be applied in civil cases.  These rules require that the judge or magistrate evaluation the facts –

4. Must consciously remind herself to be guarded regarding certain types of evidence;  and
5. Must seek a safeguard which will sufficiently dispel the suspicion and the dangers inherent in the suspect evidence.

The requirement that the judge or magistrate evaluating the facts must consciously remind herself to apply the cautionary rules means that this person must indeed indicate that she applied these rules.  In a practical situation, this will often take the form of a judge or magistrate mentioning the application of the rules in her judgment, although mere mentioning of the rules without an indication that they have actually been applied, is not sufficient (R v Mgwengwana 1964 (2) SA 149 (C)).

The ultimate purpose of cautionary rules is to exclude the possibility of an incorrect finding being made by the court.  The safeguard sought by the judge or magistrate evaluating the facts should have exactly this purpose.  This safeguard may take a variety of forms and corroboration is one of them, but there is no closed category of ways in which the safeguarding requirement may be satisfied.  (Other ways of satisfying the requirement are mentioned in the quote from S v Hlapezula 1965 (4) SA 439 (A)).  The test is whether the court is satisfied upon rational grounds that the witness or the evidence is reliable.

S v Hlapezula 1965 (4) SA 439 (A)

The evidence of accomplices must be treated with caution because of the following factors :

1. The accomplice is a self-confessed criminal.
2. He may want to falsely implicate the accused out of a desire to shield the real culprit or in the hope of clemency.
3. His inside knowledge of how the crime was committed allows him to lie convincingly.

For these reasons the courts have developed a cautionary rule of practice which recognizes the above dangers and which attempts to reduce the risk of admitting untrustworthy evidence.

RECOGNIZED INSTANCES

Practical experience has taught that certain witnesses often give false evidence or that certain situations can lead to untrustworthy evidence.

1. THE ACCOMPLICE

Our courts have accepted that an accomplice may often have a motive for falsely incriminating the accused.  Furthermore, he has intimate knowledge of the crime and may easily paint a picture incriminating the accused while, at the same time, minimizing his part in the crime.  For this reason the evidence of an accomplice should be handled with causation.  (R v Ncanana) (S v Hlapezula).

S v Masuku and Another 1969 (2) SA 375 (N)

The following principles were laid down:

(i)	Caution in dealing with the evidence of an accomplice is imperative.
(ii)	An accomplice is a witness with a possible motive to tell lies about an innocent accused.  For example to shield some other person, or to obtain immunity for himself.

(iii)	Corroboration, not implicating the accused, but merely in regard to the details of the crime, is not conclusive of the truthfulness of the accomplice.

(iv)	Accordingly, to satisfy the cautionary rule, if corroboration is sought, it must be corroboration directly implicating the accused in the commission of the offence.
(v)	(Such corroboration may, however, be found in the evidence of another accomplice provided that the latter is a reliable witness.

(vi)	When there is no such corroboration there must be some other assurance that the evidence of the accomplice is reliable.

(i) That assurance may be found where the accused is a lying witness, or where he does not give evidence.

(ii) The risk of false incrimination will also be reduced in a proper case where the accomplice is a friend of the accused.

(iii) In the absence of any of the afore-mentioned features, it is competent for a court to convict on the evidence of an accomplice only where the court understands the peculiar danger inherent in accomplice evidence.

2. CASES OF A SEXUAL NATURE : COMPLAINANT OR PLAINTIFF

It has been the past experience of our courts that the evidence of the complainant (in a criminal case) or plaintiff (in a civil case) in a case of sexual nature should be approached with caution since such a person may often have a particular motive for falsely incriminating the accused.  According to a number of decisions in our courts, bringing a charge in a case of a sexual nature may have been motivated by spite, sexual frustration or other unpredictable emotional causes.  

This old view is a very contentious one and feminists have particularly grave concerns about it.  One of the main objections against the application of this cautionary rule is that, although the rule applies to both male and female complainants, practice has shown that in most cases women are the victims of crimes or injuries with a sexual component.  The application of this rule signifies that the evidence of women has to be approached with suspicion.  This rule is inconsistent with section 9 of the Constitution in that this section provides for equal protection by the law.

Constitution: Section 9: Every person has the right of equality and also to be treated equally before the law.

The Supreme Court of Appeal has handed down judgment in the case of S v Jackson 1998 (1) SACR 470 (SCA).  In this case, the court considered the application of the cautionary rule in cases of a sexual nature.  The judgment indicates a change in the direction which should, in future, be taken by our courts when applying the cautionary rule in cases of a sexual nature.

(i)	It is pointed out in the judgment that the “collective wisdom and experience” of judges, upon which the cautionary rule regarding the testimony of a complainant in a case of a sexual nature is said to have been based, has no factual justification – the empirical research which has been done in this regard refutes the notion that women lie more frequently than men, or that they are by nature unreliable witnesses.

(i) In a number of comparable modern jurisdictions this rule has collapsed.  In Namibia, for instance, this cautionary rule was found unconstitutional in S v D 1992 (1) SA 513 (NmH)).

The conclusion is that this cautionary rule is based on outdated and irrational perceptions, and that it unjustly stereotypes complainants in sexual cases as unreliable witnesses.  It should be noted, however, that, although the judge in Jackson rejects a general cautionary rule, he maintains that a cautionary approach may still be warranted in particular instances.  With regard to what this approach should be, he endorses the guidelines set out in R v Makanjuola, R v Easton (1995) All ER 730 (CA).  One of these guidelines are viewed by the judge to be of particular importance for our purposes.  The English judge in Easton stated that a cautionary approach may, in certain cases, be warranted.  However, this will be so not because the witness is a complainant in a case of a sexual nature, but only once an evidential basis has been established for suggesting that the evidence is unreliable.

Note that section 60 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 also states that a court may not approach the evidence of a complainant in criminal proceedings involving the alleged commission of a sexual offence pending before that court, with caution, merely on account of the nature of that offence.

3. YOUNG CHILDREN

The evidence of a child may sometimes be no more than the product of a wild flight of fancy or of a suggestion made to him or her by some adult with an interest in the case.  Our courts consequently treat the evidence of children with great circumspection.  In R v Manda 1951 (3) SA 158 (A) at 163C, Schriener JA stated the following:

“The dangers inherent in reliance upon the uncorroborated evidence of a young child must not be underrated.  The imaginativeness and suggestibility of children are only two of a number of elements that require their evidence to be scrutinized with care amounting, perhaps, to suspicion”.

Schriener JA continued by stating that the evidence of a child should be approached in the same manner as the evidence of an accomplice or a complainant in a sexual case – see S v M.

QUESTION

A girl of six years old was sexually molested.  There was no witness to the crime.  When she found her mother, she complained about the crime and her mother called the police.  The police found a man in the vicinity who had previously been found guilty of a similar offence and arrested him.  When he was shown to the girl she burst into tears and said that he was the man who had molested her.  What should the court’s approach be to the following issues raised at the trial?

1. The girl’s competence to testify.  Children are competent to testify and are not barred from doing so by any rule of statute or common law.  The child’s competency will be judged by examining its intelligence, knowledge, understanding and proper appreciation of the duty to speak the truth.  Cautionary rules are therefore applied to children’s testimony.

2. The weight of the evidence given by the girl during the trial.  Cautionary rules are applied to children’s testimony to determine whether the evidence is trustworthy or not.  Once a child’s evidence has been admitted into a court of law (because it is credible), the probative value and weight of such evidence will depend on its relevance to the facts in issue.  Ultimately the evidence must meet the standard of proof which in a criminal case is beyond a reasonable doubt.

4.	THE SINGLE WITNESS

Our law no longer recognizes the medieval rule, testis unus testis nullus.  Section 16 of the Civil Proceedings Evidence Act 25 of 1965 reads:

“Judgment may be given in any civil proceedings on the evidence of any single competent and credible witness”

	And Section 208 of the Criminal Procedure Act 51 of 1977 reads:

“An accused may be convicted of any offence on the single evidence of any competent witness”.

The statutory provisions make it possible for a court to convict a person or to give judgment against a party on the evidence of a single witness alone.  If the court is satisfied that the evidence given by the single witness is satisfactory, it therefore may, but it need not, regard that evidence as sufficient to convict the accused.

For purposes of the application of the cautionary rule, a single witness refers not only to the situation where a person gives evidence for the prosecution (the state).  Where there is more than one charge, the charges are considered separately and where there is only one witness regarding a particular charge, this person qualifies as a single witness.  Another possibility arises in the case where there is more than one point of dispute and only one witness with regard to a particular point of dispute.  In such a case, this witness will be regarded as a single witness in respect of that particular point in dispute.

EXAMPLE

A number of witnesses testify that a certain crime has been committed.  Only one, however, is able to identify the accused as the person who committed this crime.  For purposes of the identification of the accused, that particular witness is then regarded as a single witness.

The application of the cautionary rule in the case of a single witness has been dealt with in numerous cases in South African case law. Three particularly significant cases dealing with this rule have contributed to the current legal position.

(1) Compare R v Mokoena 1932 OPD and R v Mokoena 1956 (3) SA, regarding the requirements which must be satisfied before a court may rely on the testimony of a single witness.

R v Mokoena 1932 OPD 79

De Villiers JP: “Accused was found guilty of store breaking and theft.  Wentzel, the owner of the store, had been burgled and he saw someone running away, but he did not recognize the running figure.  The fugitive afterwards ran past one Molapa, who says in evidence that the fugitive was the accused.  There is nothing to corroborate Molapa as to the identity of the accused, and nothing else to connect the accused with the commission of the offence.  Now the uncorroborated evidence of a single competent and credible witness is no doubt declared to be sufficient for a conviction by sect 284 of Act 31 of 1917 (the predecessor of Sec 208 CPA), but, in my opinion, that should only be relied on where the evidence of the single witness is clear and satisfactory in every material respect.  Thus, the section ought not to be invoked where, for instance, the witness has an interest or bias adverse to the accused, where he has made a previous inconsistent statement, where he contradicts himself in the witness box, where he has been found guilty of an offence involving dishonesty, where he has not had proper opportunities for observation, etc., etc.  Now, in this case, no doubt is cast on the bona fides of the witness Molapa, but I feel some doubt as to his opportunity for observation.

In the circumstances, it seems to me that the uncorroborated evidence of Molapa is not so reliable as to justify a conviction thereon as his opportunities for observation were not such as to preclude all doubt.

Criticism: Judge Broome in R v Abdoorham criticized the judgment in R v Mokoena 1932.  Broome rejected the statement in Mokoena that the evidence of a single witness must be “clear and satisfactory in every material respect.  He doubted whether the statement was correct and in any event, found it “entirely unhelpful”.  “The court is entitled to convict on the evidence of a single witness if it is satisfied beyond reasonable doubt that such evidence is true.  The court may be satisfied that a witness is speaking the truth notwithstanding that he is in some respects an unsatisfactory witness”.

R v Mokoena 1956 (3) SA 81 (A)

The accused was found guilty of murder.  The only evidence to connect him with the crime was that one Wilson Banda who stated that he had been with the deceased, a woman, on the night of the murder, that the accused had walked into the room, had said to the deceased that she was a prostitute and that he would “fix” her, and had thereupon drawn a knife, fatally stabbed her and walked away.  Banda also stated that he had initially struggled with the accused, but, when cut with the knife, had fled to his employer who had tended his wounds.

The remainder of the state evidence did not corroborate Banda on the crucial issue of the identity of the murderer.  Banda, therefore, had to be classified as an uncorroborated single witness.

Fagan JA referred to the criticism by Broome JP of the dictum in the first Mokoena case, but believed that such criticism was not justified because, in his view, De Villiers JP had not intended to lay down a strict requirement of law that the evidence of a single witness should always be “clear and satisfactory in every respect”.  He was, stated Fagan JA, merely enumerating factors to which the court should direct its mind when weighing the cogency of incriminating evidence, “and uttering what may well be a useful warning that the right to convict on the evidence of a single credible witness stated without qualifying words in the section, should not be regarded as putting the evidence of one witness on the same footing in regard to cogency as the evidence of more than one”.  He emphasized that, although one witness may be more convincing than a number, generally speaking, the more witnesses there are who testify to the same facts, the more reason there is to accept their story.  Fagan AJ stated: “Elements of corroboration may, of course, appear from the circumstances:  the fact that an accused person has given no evidence may be an element.  But in the absence of such factors, it is right to bear in mind the cautionary remarks of De Villiers JP (in R v Mokoena).

The evidence may be satisfactory even though it is susceptible to criticism.  The degree of caution which should be applied to the testimony of a single witness may also be increased by other factors.  Where, for instance, the state relies upon the evidence of a single witness and does not adduce other available evidence (such as real or documentary evidence), there is a greater need for caution.

In conclusion, it can be said that the requirement of “clear and satisfactory in every material aspect” (R v Mokoena 1932 OPD 79) should not be seen as more than a guidelines.  As with cautionary rules in general, the ultimate requirement remains that the standard of proof in the specific case be met, which is proof beyond reasonable doubt in a criminal case and proof on a balance of probabilities in a civil case.  If, for instance, the witness admits that she does not like the accused and is thus somewhat biased towards the accused, this would not necessarily mean that her testimony should be rejected.  In such a case, one should look at the intensity of the bias.  At the end of the day, a court should not allow itself to become entangled in an overly formalistic approach – the warning referred to earlier in this chapter in R v J 1966 (1) SA 88 (SRA) at 90 (that the exercise of caution should not be displaced by the exercise of common sense) is equally applicable here.

SUMMARY OF THE TWO MOKOENA CASES

In R v Mokoena 1932 OPD 79, the court felt that the uncorroborated evidence of a single witness can be relied upon for conviction only if the evidence is clear and satisfactory in every material respect.  Factors such as bias against the accused, or inconsistency, or no proper opportunity for observation, will result in the evidence being insufficient.  In R v Mokoena 1956 (3) SA 81 (A), the court found the principle mentioned above not to constitute a legal requirement, but simply some factors which a court should consider in weighing the evidence of a single witness.

5.	EVIDENCE OF IDENTIFICATION

What we perceive through our senses is not always reliable and it is possible that even the most honest and trustworthy witness may identify the wrong person as the one who committed the crime.  For this reason, evidence with regard to the identity of the accused must be treated with caution.  The following statement from R v Shekelele 1953 (1) SA 636 (T) 638G sets out the position regarding identification evidence very clearly:

“Gross injustices are not infrequently done through honest but mistaken identifications.  People often resemble each other.  Strangers are sometimes mistaken for old acquaintances.  In all cases that turn on identification, the greatest care should be taken to test the evidence”.

Our courts follow a practical approach in these cases.  The identification of a particular person often comes into play during the course of a trial.  The degree of corroboration required in the case of evidence depends on the strength of the possibility of a false identification.

The situation often arises where a witness giving evidence regarding identity will also be a single witness.  As mentioned previously, the court will have to apply particular caution when dealing with the evidence of such a witness.

6. POLICE TRAPS AND PRIVATE DETECTIVES

Our courts apply the cautionary rule to the evidence of police traps since there are valid reasons for suspecting the reliability of such evidence.  Because the police trap receives payment for her services, such a person may be tempted to colour her evidence in such a way that the accused is falsely incriminated.  The possibility of false incrimination is compounded by the fact that the police trap has intimate knowledge of the crime.

A private detective is in a situation similar to the police trap in the sense that the private detective is also paid to secure evidence.  The difference between these two types of witnesses is, of course, that the police trap takes part in committing the crime and the private detective does not.  The evidence of a private detective will likewise be approached with caution to make sure that the accused is not falsely incriminated.

7. MORE THAN ONE CAUTIONARY RULE

Where more than one cautionary rule is applicable in a certain case (for instance, where the witness is a single witness giving evidence of identification of the accused), the witness’s evidence must be approached with caution in respect of each element which renders it suspect.


	
SUMMARY




Cautionary rules have developed through practice which has shown that certain types of evidence cannot be relied upon unless accompanied by some satisfactory indication that the evidence is trustworthy.  Although these rules are not contained in any statute, non-compliance with the cautionary rules will generally result in the finding of the court being set aside.  The courts tend not to apply these rules in a formalistic manner, so as not to allow the exercise of caution to replace the exercise of common sense.  These rules only guide the court in determining whether the required standard of proof has been satisfied.  Cautionary rules require that the judge or magistrate evaluating the facts must consciously remind herself to be on guard regarding certain types of evidence, and must seek a safeguard which will sufficiently dispel the suspicion and the dangers inherent in the suspect evidence.  A number of recognized instances have been developed over the years with regard to which these rules apply.  Since cautionary rules are not the product of legislation, there may be cases which do not resort under the recognized instances mentioned here, but where a court may nevertheless apply these rules to the evidence of a particular witness.  The most common instances where cautionary rules come into play are the following: accomplices, single witnesses, complainants (in criminal cases or plaintiffs (in civil cases), in cases of a sexual nature and young children.  More than one cautionary rule may apply in a particular case.  In such a case the witness’s evidence must be approached with caution in respect of each element which renders it suspect.
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