LAWS3032 - Evidence

To Remember

Evidence is very technical.

Need to remember all the rules separately for each section and apply separately.

Very few general principles.

General Principles

30 May 1961 Formula – Very Important

See the Moodle summary as well.

SA law of evidence has incorporated the English law of evidence as it existed on the 30 May 1961.

Process of incorporation:

Direct: The CPA and CPEA directly incorporate English Law via direct wording, or using the same principles.

Indirect: Where a SA statute is silent on a principle, the applicable law is the English Law as it stood on the 30 May 1961.

Residuary sections: e.g. S190 & s206 of CPA.

Pre-1961 Decisions

Pre-1950 Privy Council decision →Binding.

All post-1950 Privy Council decisions →Persuasive [Van der Linder v Calitz]

House of Lords {English Supreme Court of Judicature}:

Pre-1961 decision →Binding

Post-1961 decision → Persuasive

Post-1961 Decisions

All Privy Council and House of Lords decisions→ Persuasive.

Pre&Post 1961 English Statutes

Not Binding unless directly or indirectly incorporated.

Admissibility

Admissibility → Relevance → Weight

Admissibility « » Relevance

Evidence is either admissible or it is not. There are no degrees of admissibility. 0% or 100%.

However relevance has degrees. Evidence may be marginally relevant or extremely relevant.

The more relevant a fact the more likely it is to be admissible.

Weight is a measurement of the evidences’ probative or persuasive value and ultimately determines if the evidence has reached the required standard of proof. E.g. Beyond a reasonable doubt.

Weight may play a role with regard to admissibility, being one of the aspects of “desirability”
Relevance determines which evidence is admissible and determines what weight a judge will give it in making a decision. E.g. Evidence which is highly relevant will be given more weight; conversely marginally relevant evidence is given less weight.

Evidence which may be highly relevant, however, may be excluded if it was obtained improperly or in contravention of the rights contained in the Constitution.

Admissibility ≠Relevance ≠Weight

General Principle: The rule is that any evidence which is relevant is admissible unless there is some other rule of evidence which excludes it.

Admissibility

Definition: 

S210 CPA

S2 CPEA

‘No evidence as to any fact (facta probantia), matter or thing shall be admissible which is irrelevant or immaterial and which cannot conduce to prove or disprove any point or fact in issue.’

Therefore evidence is inadmissible & irrelevant if it cannot prove a fact in issue, or; Evidence is admissible or relevant where it can prove a fact in issue.

DPP v Kilbourne 1973 AC 729 {persuasive case}

‘Evidence is relevant if it is logically probative or disprobative of a matter which requires proof’

Evidence is admissible & relevant if it is probative, or;

Evidence is relevant is it logically proves or disproves a fact in issue.

However there are some instances where relevant evidence is held to be inadmissible for various public policy reasons. (for example hearsay and privilege).

Relevance has degrees:

In other instances, the evidence may be marginally relevant, but if there is so much potential for the accused to be unfairly prejudiced, a court will still not admit it, since it is “irrelevant”. [R v Trupedo; S v Shabalala] illustrates the principle that untrustworthy or unreliable evidence is always irrelevant and therefore inadmissible. {See later}
→Therefore legal relevance/admissibility is a combination of the two variables:

Logical relevance

The undesirability of accepting the evidence

Relevance

R v Matthews:

Relevance is a ‘blend of logic & experience lying outside the law’Van der Berg v Coopers Laybrand:

Relevance is ultimately a ‘matter of common sense having its foundations in the facts and circumstances of a particular case’

The Relationship between Admissibility and Relevance
Relevance cannot be explained in a vacuum ; it must be related to the facts in issue. Facta probanda determine which facta probantia are relevant.

Facts in Issue↔ Evidentiary Facts






↓






Reasonable Inferences

→Relevance is a function of two variables:

Logical relevance, “logically proves or disproves a fact in issue."

The extent to which the reception of the evidence is for various reasons undesirable

One must be able to draw reasonable inferences from the evidence to relate to the facts in issue.
A reasonable inference is one that is:
Logical.

Trustworthy – not based on conjecture and uncertainty.
[R v Trupedo; S v Shabalala] 
Evidence may be marginally relevant if:
What degree of prejudice will the opposition suffer? (This relates to the evidences desirability)
Prejudice causes undue delay or waste, and may confuse the issues.
Evidence is relevant is its probative value outweighs its prejudicial effect.
Collateral issues – will admission result in a multitude of side issues, which would each have to be proven in court. This would unduly prolong a trial and such evidence would have little evidentiary weight.
[Holtzhauzen v Roodt; S v Nel]

Summary:

Relevance is a function of two variables:

Logical relevance, “logically proves or disproves a fact in issue."

The extent to which the reception of the evidence is for various reasons undesirable. The court will require a high degree of relevance before it will receive evidence which involves a lengthy investigation of collateral issues or is likely to cause prejudice or confusion, or raises difficult issues of credibility. 
On the other hand, evidence which does not have these disadvantages will often be admitted, as a matter of convenience, even though its relevance may be fairly slight.
The test is essentially a practical one. 

Must look at the totality of evidence to determine relevance.

Must be aware and warn against manufactured evidence.
Merely repeating something does not make it true – it is manufactured evidence. → Will always be irrelevant and inadmissible.

But sometimes irrelevant evidence can be introduced into court to allow a witness to tell a coherent story.
According to s35(5) of the Constitution, any evidence which is obtained in a way which is in conflict with the Constitution has to be excluded. There are two possible conditions for this to happen, however – either the receiving of the evidence causes the trial to be unfair, or it is harmful to the administration of justice. This is a typical example where the “desirability” part of the test excludes evidence which may still be logically relevant.
R v Trupedo:

Facts: House broken into. Police called with a tracker dog. Dog followed a number of footprints to an outhouse where people were sleeping. Sniffed and barked at one person.

Test of admissibility: Is this evidence relevant? Can you draw a reasonable inference from the evidence of a dog barking at a person?

Court: Held that logic dictates that there are many reasons why a dog should bark at a person. Thus why the dog barked leads into the realm of conjecture and speculation, and one cannot make a reasonable inference from it. Therefore the relevance of such evidence is low and thereby inadmissible. {Weight of evidence will also be low and not much use in meeting the standard of proof}

Holzhauzen:
Facts:  Rape case. Prosecution wanted to put the victim under hypnotherapy for obtaining particulars of the rapist. Wanted to admit the evidence of the therapy.

Argued: Evidence of therapy would be irrelevant as it would raise collateral issues which would confuse the main issue. Therefore such evidence was inadmissible.

Collateral Issues Raised: Is hypnotherapy a valid scientific procedure. Is the woman lying; telling the truth. Can this evidence be trusted? Expert witnesses would need to be called to validate these issues.

Conclusion: The evidence of the hypnotherapy would raise too many collateral issues, and therefore was inadmissible and 

S v Nel:
Facts: Accused wanted to use expert evidence to prove that a witness was mildly to moderately retarded and therefore their evidence would be confusing and irrelevant.

Court: Evidence irrelevant and inadmissible as it will raise collateral issues. One cannot test a persons’ powers of observation as it will result in prejudice and confuses the issues. [incl. Lie Detector tests] One must weigh the cost of this additional and inessential assistance with any potential advantages it might give. The cost is likely to outweigh the marginal benefit by admitting such evidence.

Zeffert: ‘If the practical disadvantages of receiving logically relevant evidence do not warrant its reception it will be legally irrelevant and inadmissible, but if its probative value outweighs those disadvantages it will be of material assistance to the court, legally relevant, and admissible.’

Character Evidence

	Categories of Evidence
	Forms

	Character
	Real

	Similar fact 
	Written

	P Con S
	Oral 

	Opinion/Expert
	Electronic


General Principle: All the above categories of evidence are inadmissible except when they become exceptionally admissible.

1) Inadmissible→ 2) May be shown to be admissible

Character evidence is completely irrelevant to the proof of the facts in issue. But this evidence may become exceptionally admissible when it can prove a fact in issue.

Definition

s277(1) CPA

s42 CPEA

Both examples of residual sections therefore English cases prior 30 May 1961 are relevant.
Admissible: 

Character evidence which refers to the accused's/witness/complainants general reputation in the eyes of the general community.

Inadmissible: 

Specific acts of disposition which reveal character.

However general reputation is made up of many specific acts. Example:

General: Has given to charity over many years.

Specific: Gave to charity last week/ once.

Definition of Good Reputation

Good opinion about the accused.

Good conduct of the accused.

Examples:

He is a religious person.

Earns an honest living.

Socially active in charity.

CASES: General v Specific Disposition

R v Reuten

Joseph v Black

Exam:

Admissibility of character evidence:

Use both s227(1) definition section and s197(a)-(d) exceptional circumstances , to answer a question.

Shield of Character Evidence

R v Malinda: 

General Rule - The accused may introduce evidence of his good character and the prosecution is not entitled to introduce evidence of accused's bad character, except in exceptional circumstances.

Prosecution dependent on Defense

Therefore character evidence is generally inadmissible and exceptionally admissible.

Exceptional Circumstances: s 197 CPA

Prosecution can bring bad character evidence in these circumstances.

Rebuttal:

If the defence is silent on their character, the prosecution may not bring evidence forward. However once the defence raises evidence of good character, the prosecution is free to rebut that evidence by bringing evidence of bad character.

Co-accused:

Co-accused A impugns the character of a co-accused B, this opens the window for the prosecution to lead evidence against accused A.

Statutory: s242 & s241 CPA

If the accused is in possession of stolen property the prosecution is entitled to lead evidence of bad character. e.g. Reputation as a thief.
Introduction of Similar Fact Evidence:

If there is a previous pattern of behavioural acts and can establish a nexus between the present charge and previous acts, such evidence is admissible.
Examples:
History of molesting children - charged with molestation - pattern of previous behaviour relevant to current charge.
Serial thief - charged with housebreaking - can introduce previous acts if similar to the current charge of housebreaking.
NB! cf. S211 CPA: Previous convictions are inadmissible if contained in a new charge, except if a nexus can be established under SFE.
Example: 
Previous conviction: Theft 

Current charge: Rape

→Cannot use SFE.

But:

Previous conviction: Rape

Current charge: Rape

→Can use SFE as a nexus exists.

S197 CPA allows the prosecution a window of attack on the character shield provided by S227(1) and the R v Malinda General Rule.

Reasons for Inadmissibility

Easy to fabricate.

It can't prove the facts in issue.

It leads to collateral issues.

It can be prejudicial.

Amounts to opinion only; a judge cannot make a decision based on opinion only.

Admissibility
An accused may lead evidence of his good reputation in the following ways:

Accused testifying himself.

Defence Witness:

On being questioned by the defence the witness gives evidence of good character of the accused. Opens up to cross-examination by the prosecution to introduce evidence of bad character of the accused.

Prosecution Witness:

Defence cross-examines a prosecution witness who introduces good character evidence of the accused.

Introduction of bad character is dependent on the introduction of good character.

Prosecution response:

Adduce evidence of bad reputation.

Cross-examine the character witness.

Cross-examine the accused.

If the accused attacks the character of a prosecution witness but does not adduce evidence of their own good character, the prosecution cannot introduce evidence of bad character of the accused. Prosecution will be limited to cross-examining the accused under s197(a) of the CPA.

Character of a Witness

Always inadmissible unless there is evidence that the witness is not credible or is untruthful.
Character of a witness is irrelevant.

→Character evidence only relates to the credibility of the witness. It goes into the basket of evidence which is assessed.

Character of the Complainant

Only relevant in exceptional circumstances:

Rape or Sexual Assault.

Crimen Inuira - crimes against dignity.

Self-defence.

Apply to both living and deceased complainant.

Sexual History

General Rule: Sexual history of the complainant with the man accused of the rape is always relevant.

Sexual history of the woman with other men is irrelevant.

Man Accused: Relevant

Other Men: Irrelevant/ Not relevant.

Woman's history with other men will only be relevant or admissible in exceptional circumstances to ascertain the credibility of the complainant.

Example: Woman made rape accusations in the past - evidence of other sexual history relevant to the current issue of rape. Man v Woman's Word.

Exceptional Circumstances: Common law v Statute

When the sexual history became relevant was a matter of judicial discretion under common law. This position has been codified and has been amended in 2007, in s227(2) CPA.

Reasons for Amendment:

Traumatizes and humiliates the victim 

If history shows a general propensity to enjoy sex - may prejudice a judge and is not relevant to the facts in issue, namely did she consent on that particular occasion.

Social, Psychological and Religious reasons.

Exceptional Circumstances: S227(2) CPA

History relating to other men will only be admissible:

On application and showing good reason.
Prosecution adduces such evidence themselves on behalf of the complainant. {Note: Opens window for defence to cross-examine the woman on her sexual history}

S227(3) CPA - Minors

Can be examined on camera, away from the public forum to protect minors.

S227(4) CPA - Other sexual history

Sexual history of woman with other men admissible when relevant.
S227(5) CPA - Definition of relevance

It will be relevant:

In the interests of justice {discretion of the judge}

Interests of Society.

To obtain a specific insight into sexual conduct.

Where the prejudicial effect is minor.

Where it is likely to explain forensic evidence.

S227(6) CPA - To be Read together with S227(5)

Only allowed to introduce evidence with other men if it shows that:

The woman was likely to consent to the encounter.

The woman is untruthful/ not credible.
Application:

Section 227(5) is the framework on which s227(6) hangs. Therefore the judge will refer to the instances of s227(6) in order to assess whether the admittance will be in the interests of justice or society. 

CASE: S v Zuma

Prosecution called complainant to testify on the last date she had sex with other men {Used s227(2)(b) CPA}

Defence then used s227(2)(a) to make an application on good reason to lead evidence as to the complainants previous history with other men.

Showed her to be untruthful as she had a history of sleeping with older men and blackmailing them.

Similar Fact Evidence

Exam: Show how, with reference to relevant sections, if the evidence is admissible or inadmissible.

Basic Principles

The same conditions/facts are likely to produce the same result.

e.g. Previous conviction of possession of drugs - 2009


Present charge of possession of drugs - 2013

→Previous charge admissible as it is likely to produce the same result.

SFE leads to circumstantial evidence in which reasonable inferences can be made between past facts and present facts.

The accused/party has behaved on other occasions on the same way as he is alleged to have behaved in the present circumstances.→ Relevant to the charge/facts in issue.

Previous facts in issue (e.g. acts/previous charge/previous conviction) may be relevant (establish a nexus) to the present facts (charge/act).

The similar fact must be relevant to the fact in issue in order to be admissible

In other words mere similarity, coincidence, or correspondence between a similar fact and a fact alleged in the charge is insufficient. There must be a relevant connection or nexus between the similar fact and the fact alleged in a charge.
General Inadmissibility of SFE

SFE is prejudicial to the accused; its prejudice outweighs its relevance. SFE is often introduced as evidence of bad character and therefore is only admissible through s197(d).

The accused must defend both the current and past charges.

Procedurally inconvenient for the court as it leads to collateral issues, delays, and costs. Therefore its probative value outweighed by its prejudicial effect.

SFE was prevented from being introduced to prevent jury bias/ prejudice.

Police Force may be prejudiced into sloppy investigation techniques.

SFE can be:

Acts

Charges

Convictions

Admissibility of SFE

SFE defined purely through case law!!NB

Makin v All Gen NSW [1894] Privy Council Decision {BABY FARMERS CASE}

Facts:

Makins took orphan babies from the welfare department in return for welfare payments. They moved house regularly and killed each baby and buried the bodies in the back yard; whilst keeping the welfare payments. The police raided a house and found a baby skeleton. Makins claimed accidental death and impromptu burial; not murder. State needed to rebut this defence and so needed to admit SFE of deaths of previous babies at the other houses.

Court:

There is a high degree of relevance of such evidence as it shows a lack of coincidence of accidental death. Thus either all the deaths were accidents (highly unlikely) or they were all murders. Therefore a reasonable inference can be drawn to show Makins are the killers, in that it shows a design or plan of murder. SFE used to prove the statistical improbability (i.e. the extreme unlikelihood) that the child had died of natural causes. In other words the SFE was relevant and admissible to rebut the Makin’s defence that the child had died accidentally. The SFE was highly relevant to rebut a defence of accidental death.
Principle:

1st proposition: One cannot introduce SFE simply to show that the accused has a propensity to act in a particular way.
2nd proposition: SFE is highly relevant to the facts in issue if they show previous acts of systematic conduct or to rebut a defence.

Criticisms of the Makin Formulation

Zeffert:

1st proposition: Propensity to act

In certain circumstances criminal propensity may be relevant for SFE.

Straffen - serial murderer.

Ball - incest of siblings.

2nd proposition: Rebut a defence or show a lack of coincidence.

SFE should not be put into inflexible boxes; where SFE is relevant to the facts it should be admissible.

Harrison v DPP.

R v Bond.

Straffen Case - 1st Proposition

Facts:

Straffen was charged with the murder of a young girl, whose naked body was left on the side of the road, and death was by strangulation. Another girl found dead in the same manner and just prior to the murder, Straffen had escaped and was seen in the vicinity of the murder.

State needed to introduce SFE of two other girls previously found in the same manner, of whom Straffen had confessed to murdering and was later found insane.

Court:

The SFE was relevant as it shows a peculiar propensity to kill in this manner.

Ball Case - 1st Proposition

Facts:

Brother and sister accused of incest. Living in a flat with a single double bed, with signs of occupation, and found in their nightclothes. State→ SFE→ In another town the couple had pretended to be married and had child together of which both were its registered parents.

Court:

SFE highly relevant as it shows a propensity to act in a certain way.

→SFE will have no relevant probative value where the connection between the SFE and a fact in issue can be explained away as a coincidence. However, SFE will be relevant and admissible where it can be proved that the existence of the connection goes beyond mere coincidence (i.e. where it can be shown that a nexus lies in the extreme unlikelihood of coincidence.
R v Bond: 2nd Proposition

Facts:

Doctor charged with committing an abortion on a woman living with and pregnant by him. State→SFE→ Two previous woman, both of whom had lived with and were pregnant by him, all had an abortion under examination by the doctor. Further the doctor had said to all of them 'put dozens of girls right' which implied many prior abortions.

Court:

The SFE shows a nexus which is highly relevant and shows a series of previous acts of systematic conduct.

Principle:

In proximity in time, in method, in circumstances there must be a nexus between the two sets of facts otherwise no inference can be drawn.

Stephen's Digest of the Law of Evidence

"You cannot draw an inference from one transaction (set of facts) to another transaction which is not specifically connected with it merely because the two resemble each other; they must be linked together in cause and effect.

Facta probans must be relevant to the facta probanda though the establishment of a nexus/link.

DPP v Boardman:

The nexus must be of strong probative force which overcomes its prejudicial effect.

DPP v Boardman: 2nd Proposition

Facts:

The school headmaster according to boys X and Y, had asked X to molest Y while Boardman watched impassively. Charged with indecent assault. 

State → SFE→ Both X and Y corroborated each other and therefore established a nexus which was highly probative of whether the allegations were true.

S v D: SA CASE - 2nd Proposition

Facts:

Accused charged with 6 counts of rape, and one count of robbery. Confessed to 5 counts of rape. Appealed 1 count of rape and 1 count of robbery {same complainant for both counts}.

State → SFE→ Needed to show a nexus between the facts of the other counts of rape and the current appeal. Accused had used the words 'sleep down' to all women; all the rapes and robbery of the house keys of the final complainant had occurred within 4 months of each other. The accused had entered the houses, confronted the women, demanded money and then raped them. He had then taken the watch of the woman as a memento.

Court:

There was a striking and probative value of the facts in dispute and the facts of the previous rapes.

Accepted and applied the criticisms of Zeffert.

R v Smith: Rebut a Defence

Facts:

Man took out life insurance on his 3rd wife. The wife had an 'epileptic fit' in the bath and drowned. Man claimed the life insurance.

State →SFE→ Two previous wives had died in the same way. SFE was highly probative and relevant to rebut the defence that the deaths were all accidental; therefore showed a pattern or design in behaviour.

R v Dlamini: Presence at a Place

Facts:

 Murder. Accused claimed he was 10 miles from the murder scene.

State→ SFE→ Accused was seen stabbing another person 10 minutes before the murder and in the same vicinity. 

Court:

Relevant as the nexus showed that the alibi was false and went to show the identity of the killer.

S v Banana - Corroboration of Evidence

Facts:

President had forced sex with a bodyguard. SFE → Evidence of two other bodyguards which resigned for the same reason; need the evidence for corroboration of the first bodyguards' evidence.

S v Troskie - Acts of Preparation

Facts:

Brother prepared/seduced sister to have sex with him.

Categories of Admissible SFE

These are open categories and may be added to.

Rebut a defence to show a fact is not by accident but by design.[S v D; Makin; Bond; R v Smith]

Presence at a place.[R v Dlamini]

Aberrant Propensity [Straffen; Ball]

Corroboration of evidence. [Boardman; S v Banana]

Acts of Preparation [S v Troskie]

Identity [Straffen; S v D]

SFE Round-Off

Previous Facts/Conviction/Judgment/Accusation→So Similar to become relevant to the present facts in issue {Relevant Nexus}

Cases which show why SFE evidence is excluded→ Collateral Issues are raised.

If the SFE raises collateral issues the evidence will be inadmissible as these issues are prejudicial to the court.

The reception of similar fact evidence is exceptional and requires an adequate degree of probative force. It must, in other words, have sufficient probative force, in the circumstances of each case, to warrant its reception despite its practical and prejudicial disadvantages”.

Civil Cases & SFE

Delew v Town Council of Springs

Facts:

Mr. D rand a funfair. He was supplied by electricity by Springs Town Council. He received an account which had an excess of billings, compared to the previous months. He wanted introduce the previous accounts in order to show the present account was incorrect.

Court Held:

This SFE was inadmissible as the previous account has no nexus to the current account. The SFE would result in a proliferation of collateral issues such as:

Weather.

Number of people at the funfair.

Whether the equipment was in good/bad repair and was drawing the correct amount of power.

Operators of the machines – fast/slow operation.

The plaintiffs would have to satisfy the court of all the above issues.

Laubser v National Food Industry

Facts:

Manufactured food was bought for pigs. The farmer alleged that the pigs died due to contamination in the food. However no food was left to examine. The farmer wanted to bring evidence of other pig farmers who bought the food and their pigs had died.

Court Held:

SFE is irrelevant and inadmissible. There is no clear nexus between the death of the other pigs and the food. The other pigs could have died of many other causes, depending on the type of treatment received by the other farmers. It therefore raised collateral issues such as:

Whether the other farmers bought the same contaminated food lot.

Health of the other pigs – whether the pigs were treated in the same manner to the present farmer.

Whether the other pigs were given other foodstuffs which were contaminated.

Conclusion:

SFE inadmissible and irrelevant.

Opinion Evidence

Introduction

Opinion evidence is generally irrelevant and inadmissible. It is only exceptionally relevant and admissible.

Opinion Evidence: Exceptionally relevant and admissible

Forms of Opinion

“My opinion” → Irrelevant.

“That is a matter of opinion” → Irrelevant as it is open to debate/can be believed or not.

“Summary of inferences about a fact in issue” → Exceptionally relevant.
If a witness testifies, the facts which the witness may or may not have seen are relevant; not his opinion about those facts.

E.g.:

“I saw X shoot and kill Y” → Admissible.

“I saw X, the good man, shoot Y, the bad person” → Inadmissible.

The general rule is that the opinion of a witness is irrelevant because it is a function of the court to draw inferences and to form its opinion from the facts. Witnesses must confine themselves to giving testimony as to the facts, and a court will form its opinions as to those facts. 

Reasoning of Opinion Evidence

The function of the court is to form an independent opinion, or to draw inferences from a n evidentiary fact; it must not rely on the opinion of a witness.

The witness must only testify about fact not opinion. But it is difficult to separate facts from opinion, or inferences. Opinion is a subliminal inferential type of reasoning. Therefore a person makes an opinion from the facts available. Thus at its base, a fact is merely draw from a series of inferences or opinions.

Opinion evidence has no probative value and cannot assist the court in proving a fact-in-issue. The court can draw its own opinion from the received facts and does not need to rely on the witness’s opinion. Opinion evidence is therefore irrelevant and inadmissible because it is superfluous or supererogatory evidence

When a witness’s opinion can assist a court in determining an issue, then the opinion is no longer superfluous and may be admitted because of its probative value.

The specific rule is that the opinion evidence of laypersons and experts is irrelevant and inadmissible when it is superfluous, and cannot assist the court because a court can form its own opinion or inferences about a fact-in-issue, and it is relevant and admissible when the witness is in a better position to form an opinion than a court, and such an opinion will assist the court in determining a fact-in-issue.

Opinion Evidence is ONLY FOUND IN CASE LAW

Admissibility of opinion evidence 

Opinion evidence becomes relevant and admissible when it can assist the court in deciding upon a fact-in-issue. There are two instances in which opinion evidence becomes relevant and admissible;

the opinion of a lay person is relevant and admissible on certain issues which fall within the competence and experience of lay persons generally; and, 

expert opinion evidence in the form of an appropriately qualified expert, or an experienced and skilled layperson, is always admissible to assist the court in determining facts-in-issue which require specialist knowledge not available to the court.

However, a witness cannot give an opinion as to the legal merits of a case. A witness may not give an opinion which results in a conclusion of law, or which interprets the meaning of words in a statute, and an opinion on the interpretation of a document is a matter of law belonging exclusively to the court. The opinion of a witness in these matters is accordingly superfluous and inadmissible.

Relevancy of Opinion Evidence

A court will admit opinion evidence where the court themselves are unable to make an opinion.

The opinion of the witness will materially/appreciably assist the court when it is not in a position to draw an opinion.

Further the opinion must not be prejudicial to the accused or the complainant.

The opinion is indirectly relevant to the facts in issue and where the witness is incapable of distinguishing fact from opinion i.e. Necessary to give a coherent explanation.

Relevant: Opinion will materially assist the court, where it cannot draw an opinion itself.

Experts v Laypersons

A laypersons opinion → Mostly irrelevant unless that person has a skill or experience relevant to the facts in issue.
Experts opinion → Always Relevant.
An experts opinion will always be relevant as the court cannot make an opinion in the circumstances.

Laypersons – Exceptionally Admissible

A laypersons’ evidence is admissible if they have a:

Skill, or

Experience.

→Which is relevant to the facts in issue and will materially assist the court.

Ruto Flour Mill

Facts:

A flour mill was going bankrupt. An accountant was called in to look at the books. The evidence of the accountant was sought to be excluded.

Court Held:

The laypersons evidence is admissible. This is due to the accountant having skill in analyzing books of flour mills and prior experience in analyzing flour mills. Therefore his evidence would materially assist the court in drawing conclusions.

S v Mlimo

A police officer was called in to give evidence regarding ballistics. The police officer only had a matric and had no formal education in ballistics. However the court permitted his evidence as the police officer had experience of 30 years in the police force working specifically with ballistics.

Evidence Admissible.

Holtzhauzen v Roodt

Facts:

Rape case in which the plaintiff claimed damages arising from defamation. The defendant had told several neighbours that the defendant had raped her. The plaintiff wanted to introduce evidence if a clinical psychologist that she was telling the truth.

Court Held:

The court itself is regularly called upon to verify whether a witness is telling the truth or not. Therefore the evidence is inadmissible as the court can draw its own opinion on the truthfulness of a witness.

Evidence of Social Worker:

The evidence given by a social worker was about the abusive relationship in a family. This evidence is admissible as the court cannot make its own opinion about the relationships within that particular family. The court would also be materially assisted from the expert to gain a better understanding of the situation.

Prejudicial: Definition Of

Evidence which is prejudicial is:

Untrustworthy.

Raises collateral issues.

Irrelevant.

Opinion Necessary to Give A Coherent Story

The opinion is indirectly relevant to the facts in issue and where the witness is incapable of distinguishing fact from opinion.

 Necessary to give a coherent explanation.

Must only be indirectly relevant to the facts in issue.

This saves time of the court.

R v Ndhlovu

“Accused ‘angry’ or ‘upset’ when doing X”

Theories of Opinion Evidence

Usurpation of the court:

The witness takes over the function of the court.

Rejected in:

Genturico.

Ruto Flour Mills

R v Vilbro.

Ultimate issues theory.

The witnesses’ opinion on an ultimate issue is irrelevant as it is a function of the court to decide on the ultimate issues.

Rejected: Will allow opinion evidence on the ultimate issue.

Ruto Flour Mill

Vilbro/Wigmore Theory

Test: Where the witness has a skill or experience, their opinion will be relevant on a particular subject matter.

Test [Zeffert & Paizes]

There is no general rule about the admissibility of opinion evidence except that it is generally irrelevant.→ However if relevant to the facta probanda it will be admissible.

It is only relevant when it falls under the four situations as defined above.

It will be admissible where the court is unable to make a decision themselves.
Certain types of opinion evidence will always be inadmissible:
Legal or general merits of a case.

Questions on international and domestic law; especially when international will be admitted into SA law.

The meanings of words in a statute.

Interpretation of documents.

Where the witness has some skill or experience, such evidence will be admissible.

Examples:

Age:

Layperson: old/young.

Expert: Exact age.

Value of Goods

Layperson: new/old/expensive/cheap.

Expert: Exact value.

Weather:

Layperson: hot/cold

Expert: Exact degree of heat/cold.

Drunkenness.

Layperson: General drunkenness.

Expert: Degree of alcohol in blood.

Speed.

Layperson: fast/slow

Expert: Exact speed.

Handwriting.

Layperson: X’s handwriting is familiar.

Expert: Genuineness of writing e.g. Forgeries.

If opinion is relevant to a fact in issue it will be admissible

Summary of Opinion Evidence

Opinion evidence is generally irrelevant and inadmissible.

If opinion is relevant to a fact in issue it will be admissible

However in certain instances even relevant opinion evidence will be inadmissible if it falls into the inadmissible listed categories. E.g. Foreign law.

Opinion evidence is relevant where the court itself is unable to make a decision.

The skill or experience of a layperson will therefore be admissible as it will assist the court in making a decision.

Opinion Evidence will be admissible if it is indirectly relevant to the facts in issue and it will help the witness give a coherent story.

Inadmissible Opinion Evidence:

Where the court can reach its own decision/opinion.

Admissible Opinion Evidence

Where the court is unable to reach its own decision.

Expert Opinion Evidence

Expert evidence is always relevant as a court is unable to reach a decision on the facts as it is not skilled enough.Expert Opinion Evidence: Always Relevant & Admissible

Holtzhauzen v Roodt

See facts above.

The defendant attempted to admit the evidence of two experts.

Expert 1:

The expert was a registered clinical psychologist who had conducted hypnotherapy on the defendant. This evidence was attempted to be admitted for the following reasons:

The defendant was telling the truth.

She was a credible witness.

She gave reliable/consistent statements.

This evidence is inadmissible as the court is able to make its own decision as to the credibility of witnesses. Therefore it does not need the experts opinion.

Expert 2:

This expert was a qualified social worker who had experience with rape victims and knowledge of the psychology of rape victims.eg. The fact that rape victims do not complain immediately to the police.

This evidence is admissible as the court does not have experience with rape victims. Therefore the expert evidence will materially assist the court.

Requirements for Expert Evidence

The expert opinion cannot replace the decision-making ability of the court. Before admitting expert evidence a court must be convinced that the witness is indeed an expert in a particular field and an expert on the facts on which he/she has been called to testify. 

→Lay a foundation for the calling of the expert witness.

The court noted that even expert opinion will be inadmissible where it is superfluous and a court is in the same position as the expert to draw a conclusion, but the opinion of an expert will be admissible when a court can receive appreciable assistance in reaching a conclusion through making use of the expert’s particular skills.Foundation for Calling The Expert

Qualifications.[Diplomas/Degrees]

Experience.

Work Experience.

Skills.

Skills and experience must not be purely theoretical; it must be actual experience which can be linked to the facts in issue. 

The experience must be necessary to the facts in issue.

Mohammed v Shaik

Facts:

A normal GP was called to give evidence on the pathology and fertility of sperm.

Court Held:

The expert evidence was inadmissible as the GP was not an expert in that particular field of fertility.

Qualifications

The expert need not have a formal degree.

Experience may be acquired through life experiences.

Examples: Stock farmers or ballistic experts [Mlimo]

Expert to Provide Reasons Relevant to the Facts in Issue

The expert must provide reasons/conclusions/opinions which justify the facts in issue.

The probative value of an expert’s opinion will be substantially strengthened by an expert who properly explains the conclusions he/she is drawing, the reasoning on which the conclusions are based and the premises which support these conclusions.

The court is entitled to ask questions, to probe the expert for relevancy.

The expert may refer to the opinion of other experts through books, journals and texts of other experts.

Courts are entitled to reject the evidence of the expert.

The expert must be as objective as possible [P v P]

The expert must place his stamp of authority on their evidence to satisfy the court of the reliability of that evidence.

Where the court is unable to follow the reasoning of the expert as a result of the highly technical nature of the expert’s evidence, the court must be guided by the reputation and professionalism of the expert.

Expert Evidence & Hearsay

Experts are permitted to refer to:

Other experts;

Authoritative textbooks.

The court will permit this evidence even though it amounts to hearsay evidence.

The expert must show that the textbook supports his evidence.

An expert must satisfy the court of the following:

that the expert can, by reason of his/her own training, affirm the correctness of the statements taken from the textbook; and, 

that the textbook relied upon has been written by persons of established repute or proved experience in that field.
Civil versus Criminal Procedure: Calling Expert Evidence

Civil Procedure

→ MC Rule 24(9).

→ HC Rule 36(9).

To call an expert witness:

Must give 14 days notice to the other party in the pre-trial stage that an expert witness will be called. Vice versa.

Within 10 days of such notice, a summary (in affidavit form) of the key point of the witness’s opinion must be given, to allow preparation for cross-examination.

Criminal Procedure

Informal.

[Shabalala]:

A letter must be sent from the defence attorneys to the prosecutor requesting information on any State expert witnesses.

The State is obliged to provide a summary of the key points of the expert witnesses testimony.

Other Matters

An expert is generally called to give oral evidence.

→An expert may be subpoenaed.

If an expert refers to written reports/statistics/experiments; the general rule is that these are merely an aid to remember and do not have to be handed into court as evidence.→ Only the oral evidence is admissible.
Oral Evidence Only Admissible – Written Reports are an Aid

Where the expert cannot give oral evidence; they may only read out their report. In this instance the report becomes the evidence and must be admitted to court.

Examples: The expert wrote the report a year or more before the matter was heard before a court; therefore the expert cannot give fresh oral evidence as the matter is not fresh in his mind -  he may only read out the report he made at the time.

No Oral Evidence – Written Report Admissible

What Constitutes Expert Evidence

→ ANYTHING.

Examples:

Chemistry.

Maths.

Fingerprint analysis.

Ballistics.

Handwriting – forgeries.

Hollington v Hewthorne Rule 1943 2 ALL ER 35 {English Case – Binding}

Facts:

Hollington wanted to adduce evidence of the defendant’s negligent driving from the criminal case, in the civil case for damages.

Court Held:

Evidence not admissible. The conviction/judgment of the criminal case is the opinion of the criminal courts’ judge; the civil case’s judge can make its own opinion and is not expected to rely on the opinion evidence of the other court.

“The judgment of a criminal case is inadmissible in the civil case as the latter court can make its own opinion, where the facts are the same”

→Rule confirmed by the CC in Prophet v National Director, Public Prosecution.
Criticism:

This rule lacks common sense.

In England it was later overturned by ss 11, 12 and 3 of the English Civil Evidence Act 1963 {Not Binding as made after 3 May 1963}

Overcoming the Rule

[Khanyapa] – Judge Rumpf argued that the rule only applies:

In civil cases;

Therefore a judgment of a civil case is admissible in a criminal case.

Similar Fact Evidence:

Previous conviction is admissible if it falls under SFE.

Criminal Trials:

s 197(d) - SFE is relevant nexus established – previous convictions are admissible. Must be read with s 211 of the CPA.

Previous Consistent Statements

Previous/Prior Consistent Statements are only Exceptionally Relevant; therefore they are Inadmissible and Irrelevant

Hearsay

This is relevant evidence which is inadmissible and is only exceptionally admissible due to policy considerations.

Privileged Evidence

Relevant evidence which is always inadmissible.
Policy Reasons.

Previous Consistent Statement - Introduction

ONLY CASE LAW - NO Statutory Definition

Common Law Definition

"A statement made before the trial (a pre-trial statement) made by a witness, a suspect or an accused which is repeated with substantially the same content at trial."

Oral.

Written.

Statement made during:

Examination in chief or;

Cross examination.

P.C.S are applicable to both criminal and civil trials.

Examples

A statement repeated over and over again.

"I am not guilty"

Repetitive Statements → Irrelevant and Inadmissible

Reason for Exclusion

Rule against self-corroboration.

One cannot manufacture one's own evidence by the fact of repeating the same statement.

Corroboration of a statement should come from an independent source and a witness cannot corroborate himself or herself by pointing out that he or she has said the same thing before.
Self - fabrication of the evidence.

A witnesses evidence should be consistent and truthful anyway. Therefore no value is attached to consistency of statements.

Rule against collateral evidence. 

The court would be evaluating statements for no tangible value. This evidence is very unpersuasive.

Opposite

A prior inconsistent statement is always relevant as it shows credibility.

→Truthful/Lying Witness

Examples:

A statement made pre-trial which is different to a statement made at trial.

R v Roberts 1942 Criminal Appeal:

Facts:

Mr. Roberts was accused of murder. Before his arrest he had told his father that the death was an accident. At trial Mr. R reiterated that it was an accident.

Mr. R wanted to admit evidence of his prior statement (of the death being an accident) to his father in court.

Court Held:

A PCS is irrelevant as the accused is trying to manufacture evidence. Therefore the evidence is inadmissible.

When PCS Become Relevant - Exceptions

These instances of PCS are exceptionally admissible:

Rebut a suggestion of recent fabrication.

The witness is accused of lying/deluding themselves of information.

Previous consistent statements may be introduced to rebut the accusation of untruthfulness.

The Complaint was made by a victim of a sexual crime.

Establishes the credibility of the complainant.

Dock identification.

A witness completes a pre-trial identification parade.

At trial the witness is called to the box and must consistently identify the same person at trial.

This establishes the credibility of the witness.

Rebutting a Suggestion of Recent Fabrication

A witness/suspect/accused is called to the witness box and is subjected to cross-examination in which they are accused of lying/fabrication of evidence, either directly, indirectly or through implication. The essential insuination is that the witness has invented the evidence either deliberately, honestly or through imagination.

The witness is allowed to adduce evidence of PCS made before the trial.

The relevance of this evidence is minimal; it has little probative value.

It merely shows:

Consistency.

Credibility.

It does not corroborate the witness - i.e. telling the truth.
It does not show that a witness is guilty or not guilty, or telling the truth - the witness may be telling a consistent lie.

Direct Implication

Deliberately state the witness is lying.

Opposition suggests the witness is fabricating/re-constructing evidence (imagining evidence).

Imaging events/evidence.

Dock Identification/ Prior Identification

Visual Identification:

Several pre-trial identification parades are done to allow a witness to identify the correct person.

At trial the witness will be called to identify from the dock.

Dock identification by itself has very little probative value and serves only to confirm identification.
Probative value of the identification:

Consistency.

Credibility.

→It does not show the witness to be mistaken or correct. Other evidence must be adduced to show this.

Complainant of a Sexual Crime

Oral or written complaint.

Made by a victim of a sexual crime.

Common Law

The law gave a certain character to women. If they were telling the truth they had to "raise the hue and cry" if they were raped. This had to be voluntary and made within a reasonable time.
Common Law Requirements - NB!

Voluntary Statement.

"I have been raped"

The victim must Testify.

Made within a reasonable period of time.

Reasonableness is dependent on the circumstances.

The earlier the statement was made, the more credibility could be attached to the statement.

Complainant themselves had to make the statement.

A mother, father or any other person could not make the statement.

Crime - The common law definition of rape or sexual assault.

Effect of the Common Law Position

It allowed the court to make two adverse inferences:

If no complaint was made → Lying.

The complaint was made at a late date (lateness dependent on circumstances) → Lying.

Statutory Amendments

→Section 58 and Section 59 of the Sexual Offences and Related Matters Amendment Act 32 of 2007.

Section 58

A prior consistent statement in the form of a sexual complaint, but not limited thereto, is admissible where the circumstances so demand provided that a court does not draw any adverse inferences only from the absence of such a complaint.

→ A proper adverse inference affecting a complainant’s credibility may be made in the appropriate circumstance taking into account various factors such as, the nature of the complaint, the nature of the facts, time and place, inconsistencies in the various made statements, or a failure to say anything. 

Section 59

A court may not draw an adverse inference only from the length of the delay in making the complaint.

Effect of ss 58 and 59

If the complaint is made by someone else or;→ {Technically hearsay but admitted in interests of justice; victim must testify.}

There is a length in delay in making the statement, or;

There is an absence of a sexual complaint.

The previous consistent statement is still admissible.

Purpose of the Evidence

Shows consistency and credibility of the witness only.

Common Law Factors Unpacked

Voluntariness

The statement cannot be made as a consequence of a leading or suggestive/intimidating question.

Cases: 

R v C

S v T

R v Osbourne

Not Leading/Suggestive Questions

Are you upset?

What happened to your clothes?

Why are you crying?

Suggestive Questions

Did X rape you?

Did X assault you?

Did X touch you?

I will hit you!

→Response involuntary.

ss 58&59 - No effect on voluntariness

Victim to Testify

Testify in order to show consistency and credibility.
Furthermore, the complaint would simply amount to a hearsay statement if the maker of the complaint, namely the victim, is not called to the witness box.
S v R

Facts:

An alcoholic woman overdosed. An ambulance was called and the woman was put into the ambulance. A paramedic raped her. Once at the hospital the woman was overheard by a nurse, in which she repeated "I have been raped". At trial the woman was called to the witness box to testify, however the alcohol poisoning had given her amnesia; she could no longer remember making the statement.

The nurse testified to her statements and the woman also gave evidence that she would never have consented to sex.

Court Held: The evidence of the nurse as to the statement was admissible. Further the woman's statements went towards establishing her state of mind.

ss 58 & 59 - Does not affect the requirement that a victim has to testify.

Reasonable Period

Under the common law a complaint had to be made within a reasonable time after the rape occurred.

→However circumstances often determine when a statement is made. Therefore the first reasonable opportunity is dependent on the facts.

“the complaint must be made at the earliest opportunity which, under all the circumstances, could reasonably be expected, and also it must be made to the first person to whom the complainant could reasonably be expected to make it”.

 The interpretation of a first reasonable opportunity is at the court’s discretion and will depend on the following factors; 

(a) the presence or absence of a person to whom the victim could reasonably be expected to make the first complaint to; and 

(b) whether or not the victim was old enough at the time of the sexual act to understand the immoral or illegal nature of the act; and, 

(c) whether the complainant as a result of a certain lapse of time could possibly be making a false complaint

Common Law:Complaint must be made at the First Reasonable Possible Opportunity

Adult versus Children - First Reasonable Opportunity

S v S :{Child}

Facts:

A girl of 11 years old was raped by her school teacher. She was ordered not to say anything. The factors the court looked at were:

The girl wanted to wait until she reached her mother.

However once she reached her mother the abrasions had subsided; therefore she only told her mother that the teacher had touched her.

The girl was a troublemaker; she thought that the sex was part of her punishment.

The teacher told her not to tell anybody; the teacher was in a position of authority.

Effect:

The child did not understand what was happening to her. Therefore the two months till the statement was the first reasonable opportunity to make the statement in consideration of the child's age.

S v Cornick: {Child}

Facts:

A 14 year old girl visited her friend's house while the parents were away. The brother and 3 friends raped the girl. The girl did not lodge a complaint. After 19 years the woman met the brother again; this meeting refreshed her memory and she immediately laid a complaint.

Circumstances of the Woman:

14 year old girl was raped by her grandparents.

Not a good relationship with her mother - did not discuss puberty/sex.

No role models in her life.

Never had a boyfriend.

The psychological response to trauma and shock of the rape resulted in her burying the rape in her memory.

Court Held:

19 years after the fact was the first reasonable opportunity considering the circumstances. Therefore the late complaint was justified.

ss 58 & 59 - No adverse inference can be drawn from the length of time till the complaint is made, or the absence of a complaint Therefore the Act changes the common law.

Crime - Definition

The old common law position of rape was very narrow and limited to vaginal sex between men and women in the absence of consent.

The new Sexual Offences Act considerably widens the ambit of rape, and many other sexual crimes.

Crime: Sexual Offences Act widens ambit of sexual crimes

Demeanor of Victim: Admissibility

S v S:

Facts:
The victim was in a genuinely extremely shocked condition after reporting the rape.

Court Held:

The consistent demeanor of the victim was admissible; this evidence is an extremely limited exception to the rule that PCS cannot be allowed to self-corroborate a witness.

→ Shows consistency and credibility.

Two qualifications must be placed on this type of corroboration; (a) the distressed condition must be carefully considered to ensure that it is not being faked; and, (b) if it is genuine then the court must ensure that it is not attributable to something other than the alleged incident

Hearsay

General Rule

→In order for the oral or written testimony of a person to be admitted as evidence at trial, the person who made the oral or written statement must be called to appear before the court as a witness. 

→Hearsay evidence is exceptionally admissible.

Hearsay evidence is exceptionally admissible.

Examples:

If party B tells party A, “I saw John kill George” and the prosecution calls party A to testify as to what B said, such evidence will be inadmissible as hearsay. In order to admit the statement the prosecution must call party B to testify, and not party A.  

Peter comes out of a shopping mall and walks towards his parked car. A car-guard approaches him and hands him a piece of paper on which is written the registration number of a car which the car-guard observed bumping into Peter’s car. Peter neglects to ask the car-guard for his contact details. Peter sues the owner of the car which corresponds with the registration number on the piece of paper. Peter attempts to admit the piece of paper as evidence. The piece of paper is hearsay because its probative value sufficiently depends upon the credibility of the car-guard and not on Peter.    

S v Qolo

Facts:

A was charged with murdering B. W testified that he came across B shortly before B died and the B, who had been stabbed several times and was on the verge of dying, had shouted out to him the words “lo tsotsi” and pointed in the direction of a tree. A was found hiding behind the tree. He was brought within reach of B, whereupon B slapped him

Court Held:

The verbal statement of the victim is inadmissible because the dead victim must be called.

It amounts to hearsay evidence; under s3 of the EAA it may be admitted in the interests of justice.

Reasons for Exclusion

Hearsay is excluded on the grounds that it is:

Unreliable.

Prejudicial.

For the following reasons:

The person making the hearsay statement is not called to the witness box; therefore the person cannot be tested in court through cross-examination in order to assess the credibility and demeanor of the person, and to evaluate the strength or weakness of the statement.
May render a trial unfair.
To guard against a jury’s probable inability to fairly evaluate such evidence. 
Common Law

Common Law Definition

"An oral or written statement tendered in court to prove the truth of what is contained in that statement without calling the maker of that statement to the witness box"

"An oral or written statement tendered in court to prove the truth of what is contained in that statement without calling the maker of that statement to the witness box"

Assertion orientated definition as it concentrates on the truth.
Reasons for Amendment of the Common Law

The statutory definition of hearsay replaced the common law definition of hearsay because the common law rule was:

Vague in meaning.

Developed into an inflexible rule of exclusion.
A court did not have the discretionary power to admit hearsay evidence, despite its relevance, which fell outside the parameters of the recognised common law exceptions.
A court did not have the discretionary power to create new exceptions.

The new statutory definition is more flexible because it allows for the admission of hearsay where it was relevant, procedurally fair and in the interests of justice to do so.
The statutory definition gives the courts the power to admit hearsay in circumstances where the dangers attached to hearsay can be minimised or are insignificant.

Statutory Definition: Section 3(4) of the Evidence Amendment Act

Definition:S3(4)

“Evidence, whether oral or in writing, the probative value of which depends upon the credibility of any person other than the person giving such evidence”

“Evidence, whether oral or in writing, the probative value of which depends upon the credibility of any person other than the person giving such evidence”

Two Step Process

Is the evidence relevant/irrelevant? Therefore look at the probative value of the evidence.

Look at the credibility of that hearsay evidence - whom does the credibility depend on? I.e. the person not present → Hearsay. 

S v Ndlovu - Constitutionality of S3 of the EAA

Facts:

Argued that the admission of hearsay constitutionally infringed the right to challenge evidence as defined in s 35(3)(i). Hearsay was procedurally and substantially unfair as, 

hearsay could not be subject to cross-examination, and 

Its admission was unfair in that the opposing party could not effectively counter the inferences which could be drawn from admissible hearsay.

Court Held:

s 3(1) did not unreasonably infringe the Constitution.

Hearsay could not be admitted unless there were compelling reasons to do so.

The admission of hearsay must be dealt with clearly and timeously by the court.

There were an adequate number of procedural duties on a judge to ensure fairness to the opposing party after the admission of hearsay.

→S3 of the EAA is Constitutionally Valid.

Section 3 of the Law of Evidence Amendment Act of 1988

Section 3(1) Subject to the provisions of any other law, hearsay evidence shall not be admitted as evidence in criminal or civil proceedings, unless –

(a)  each party against whom the evidence is to be adduced agrees to the admission thereof;

(b)  the person upon whose credibility the probative value of such evidence, personally testifies at trial;

(c)  the court is of the opinion that such evidence should be admitted in the interest of justice, having regard to –

(i) 
the nature of the proceedings;

(ii) 
the nature of the evidence;
(iii)
 the purpose for which the evidence is tendered;

 the probative value of the evidence;

the reasons why the evidence is not given by the person upon which whose credibility the probative value of such evidence depends;

any prejudice to a party which the admission of such evidence would might entail; and

(v) 
any other factor which should in the opinion of the court be taken into account.

Section 3(2) The provisions of subsection (1) shall not render admissible any evidence which is inadmissible on any ground other than that such evidence is hearsay evidence.

Section 3(3) Hearsay evidence may be provisionally admitted in terms of subsection (1)(b) if the court is informed that the person upon whose credibility the probative value of such evidence depends will personally testify. If such a person does not testify the hearsay evidence shall be left out of account, unless the hearsay evidence is admitted in terms of section 3(1)(a) (‘by agreement’), or is admitted by the court in terms of section 3(1)(c) (‘in the interests of justice’).

Section 3(4) Hearsay evidence means – ‘evidence, whether oral or in writing, the probative value of which depends on the credibility of any person other than the person giving such evidence’. 

Section 3(1)(a): Consent or Agreement

→Hearsay is admissible where both parties agree to its admission.
Consent must be based on a full understanding and appreciation of the potential prejudicial consequences of admitting hearsay evidence. 

Consent may be:

 Express,  or

Tacit, where a party fails to object to its admission at trial, or a failure to object during cross-examination.

 In criminal proceedings a judge must properly explain to an unrepresented accused the prejudicial consequences of consenting to the admission of hearsay.

Section 3(1)(b): The Maker Personally Testifies

→Hearsay evidence is provisionally admissible pending the testimony of the maker of the statement at trial. Upon testifying, the hearsay evidence becomes admissible.

Allows a party to admit evidence in a coherent manner.

If the person does not testify, or repudiates the evidence, the hearsay evidence will not be taken into account, unless it is admitted by agreement, or in the interests of justice.   

Section 3(1)(c): Interests of Justice

→All the factors must be assessed; not just individually.

→Therefore it is a combined assessment.

→6 factors. [7th a catch all]

the nature of the proceedings;

the nature of the evidence;
the purpose for which the evidence is tendered;

the probative value of the evidence;

the reasons why the declarant cannot testify.

any prejudice to opposing party 

any other factor which should in the opinion of the court be taken into account.

McDonalds’s Corporation v Joburgs Drive-Inn 

→Read with S v Shaik (fraudulent declarations/bribery)

Facts:

Infringement of a trademark.

Court Held:

The decision by a trial court to admit hearsay evidence in terms of s3 was not an exercise of judicial discretion but a decision of law. 

A court of appeal is entitled to overrule the decision of a lower court if its application of s 3 is found to be wrong.

→A judge must consider all factors and all must be in favour of admissibility.
Nature of the Proceedings

→S v Shaik.

→S v Ndlovu.

Hearsay evidence is more admissible in civil trials than in criminal trials because in criminal trial the weight of proof is heavier being beyond a reasonable doubt, whilst in civil trials the weight is a balance of probabilities.

Hearsay evidence is admissible in:

Bail applications,
Inquest proceedings, 
Small Claims Court,
Land Claims Court,
Before a Taxing Master
Where a statute grants admissibility.
Nature of Hearsay Evidence

→S v Ndluvo

The court will attempt to decrease the dangers associated with hearsay. Look at factors:

Danger of Insincerity: Was the Declarant telling the truth?

Is it against the interests of the declarant.

Is there a motive to lie.

Is it voluntary.

When was the statement made.

Was the statement made under oath.

Danger of Unreliable Memory: Does the declarant remember accurately the events described:

When was the statement made - before/after.

It is complex or simple.

Was it oral or written.

A written statement is more clear and lucid.

Was unusual that the declarant could remember it.

Was the declarant involved.

Danger of Faulty Perception: Did the declarant see or hear properly what he described?

Did the declarant have the opportunity to assess the statement.

Is the evidence 1st or 2nd hand.

Did the person properly see or hear the events making up the statement.
Did the witness understand the statement made by the declarant?
The declarant was lucid, specific and rational in his statement.
Written rather than oral.
Statement or act simple or complex.
The court has formed a favourable impression of the abilities of the witness to understand the declarant.
The Purpose of Tendering the Evidence

The evidence is relevant to prove a fact in issue or a fundamental issue; not a side-issue.

Its purpose is to prove something else besides the truth of the statement, which might be relevant.

Compelling reason and not for a doubtful reason or illegitimate purpose; or for a purpose other than proving the truth of what the statement asserts.

→Reliable & Trustworthy - Makes it Compelling.

Probative Value of the Hearsay Evidence

Assess the probative weight of the evidence against the potential prejudice of its reception to an opposing party. 

→Probative value high & prejudicial value low - Admissible


→Vice versa.

→Prejudicial - Untrustworthy & Not Credible
In other words, what is the evidentiary weight of the hearsay evidence in relation to a fact in issue, and does it reliably prove the fact in issue.

Reason Why the Maker of the Statement Cannot Testify

Compelling reasons for a failure to testify include:

The death of the person making the statement;

The person’s ill health or mental instability; 

Absence from the country during a trial; 

Legislation prohibiting a person from testifying;

Inability to trace the person; 

A reluctant person who is likely to lie about the correctness of an earlier out-of-court statement. (recalcitrant witness)
Prejudice to Opponents

S v Ndlovu:

Facts:

Argued that the admission of hearsay would place the opposing party at a procedurally unfair disadvantage.
Unfair burden of rebuttal on the party,
Prevent a party from effectively countering inferences drawn from hearsay,
Unfairly lengthen trial proceedings,
Hearsay is not subject to the usual reliability checks which apply to first-hand testimony,
Unable to cross-examine the person who made the hearsay statement.
Court Held:

The use of hearsay by the prosecution did not amount to a procedural prejudice. The admission of hearsay did not unreasonably infringe the constitutional right to challenge evidence and that s 3(1)(c) constituted a justified limitation on the right to a fair trial set out in s 35(3)(i).

A judge has a duty to:

Ensure that only relevant hearsay is admitted, and prevent the venting of hearsay.

Explain to the opposing party the reason and significance of the hearsay; to inform and prepare the party for the hearsay evidence.

Postpone the trial for the party to prepare a defence.

Ensure that hearsay is admitted as early as possible for the other party to prepare a defence.

→Ensure the hearsay statement is clear, lucid and trustworthy.

Section 3 does not infringe the right to challenge evidence because:

There are other ways to assess the reliability of hearsay.

Cross-examination does not always yield positive results - a party would not always be able to rebut that evidence.

Criticisms: Zeffert & Paizes

Hearsay should have been tested in terms of s36 - was S3 a reasonable limitation on the right to challenge evidence, where a party can show other methods which can be used to test reliability.

Any Other Factor

Permits the courts to look at the old common law exceptions.

No fixed or closed list of such factors.
Spontaneous statements:

Made during a stressed situation.

Often trustworthy.

[Qolo]

Dying declarations.

Trustworthy.

Statutory Admissibility of Hearsay

Civil Matters

Companies Act 2008:

The securities register of a company shall constitute prima facie proof of the matters contained therein.
Business Records:
Same as above.

Public Documents:

Birth certificates, marriage certificates and licenses. etc.

Computer Generated Evidence:

Data Messages.

Criminal Matters

Section 213 allows a written witness statement, except that of an accused, to be admitted at trial in the place of oral evidence but only by consent of all the parties.
Section 221 allows certain trade or business records compiled from information by a person having personal knowledge of such trade or business to be admitted where the person is dead, physically or mentally ill and unfit to attend as a witness, out of the country, or cannot be found or identified, etc.

Section 236 bankers books (i.e. entries in ledgers, cash-books, account-books etc) are admissible on proof being given by way of an accompanying affidavit by an official in the service of the bank that such entries have been made in the ordinary course of business, and that the books are in the control and custody of such bank.

Admissions & Confessions

Types of Admissions

Formal or;

Informal;

Extra-curial.

Intra-curial.

Informal Admissions

Types

→3 Types

Extra-curial admission (admission made out of court).

Intra-curial admission (admission made in court).

Written.

Oral

Conduct.

Silence.(Conditional on circumstances and the constitution)

Statutory Admissions.

Admissions reduced to writing.

s219 - Admissions.

s217 - Confessions.

s218 - Pointing Out.

Definition of an Admission

An admission is statement which is written, oral or made by conduct/silence, made by a person which is adverse to the interests of the maker.

Written/Oral

Conduct.

Silence.

→Adverse to interests of the maker.

An admission is statement which is written, oral or made through conduct or silence, made by a person which is adverse to the interests of the maker.

Definition of a Confession

A confession is a subset of admissions - therefore it is a kind of admission.

Example:

Admissions:

Murder: Admit to the killing of a person. Therefore it is an admission to one or more of the elements of the specific crime.

Confessions:

Murder: Admit to all the elements of the specific crime.

A confession is an unequivocal acknowledgement of guilt’ (It can thus be regarded as an admission of all the elements of the crime charged).
Admissions are an Exception to the Hearsay Rule

Reasons

Generally reliable and the truth.

Objectively determined - Look at the circumstances in which the admission is made to determine reliability.

Easily admitted in terms of S3(1)(c) - interests of justice.

Accused may testify → The evidence then does not constitute hearsay.

Whole Statement

Principle of Completeness:

"Where part of a statement amounts to an adverse admission, and another part is self-serving; both are admissible as the entire statement is admissible."

However the probative value lies in the first part and in the reliability of the adverse statement; the second part generally is unreliable and therefore has little probative value.

Extra-Curial Statements Distinguished from Intra-Curial Statements

S112(1)(b) → Plea of Guilty

S115 → Plea of Not Guilty

Criminal Matters:

Originally plead guilty but then the accused changes his plea to not guilty in terms of s113 of the CPA.

→Any admissions made while pleading guilty will be held against you and have evidentiary weight.

Section 115:

Explanation of plea & make an admission. Judge will put a choice to accused if he wants the admission recorded.

Section 220:

Consent to admission amounts to the admission being rendered a formal recorded admission. If no consent given, it amounts to an informal admission and therefore must be proved by the State.

Formal Admissions v Informal Admissions

Written statement with an admission → Admissible as it serves to reduce the disputable facts in issue.

A formal admission places the fact admitted beyond dispute. It can be made in the pleadings, or during the trial. Since it places the fact admitted beyond dispute, that fact is not in dispute any longer and no evidence need be adduced about that fact. Formal admissions may therefore be classed together with presumptions and judicial notice as pertaining to ‘facts of which evidence is unnecessary’

An informal admission does not place the fact admitted beyond dispute.  Such admission has to be proven by adducing evidence about the admission, and its evidential value will be considered at the end of the trial, together with all the other evidence.  Although informal admissions are normally made out of court (ie. extra-judicial or extra-curial), they may also be made in court.

Admissibility of Admissions

Considerations:

Relevance - evidence is relevant to the facts in issue.{conduct especially}

Admission only admissible against the maker, not against 3rd parties.

Exception: Vicarious Admissions in Delict.

Note: Same does not apply to confessions - s219.
No confession by A can be held against another party.

Voluntariness:

The adverse relevant statement must be voluntarily made.

ss 217, 218,219 - Voluntariness.

Constitution:

Rights - Accused must be aware of his Constitutional Rights.

S35(1):

Right to remain silent.

Be informed of the consequences of making an admission.

S35(1)(c):

Not to be compelled to make an admission or confession.

S35(5):

Evidence which will render a trial unfair or is detrimental to the administration of justice is inadmissible. - Includes illegally or improperly obtained evidence.

Requirements

The admission must be adverse to the maker.

Relevant.

Voluntarily made. 

Only held against maker.

Definition of Voluntary

See later.
Extra-Curial Admissions by Conduct

Positive Conduct

Definition:

Any conduct which is adverse to the interests of the person making the conduct and is relevant to a fact in issue, may be proved against that person as an admission.

S v Sheppard 

Facts:

Payment of an invoice. Conduct of paying is an admission that the service was rendered.

Van Der Berg v Elizabeth[1884]

Facts:

An attempt by the defendant in a seduction case to bribe a policeman (to persuade the girl’s father to withdraw the case) was an admission (by conduct) which showed that the defendant did not believe in the strength of his own case.

R v C

Facts:

Sodomy. Accused (C) attempted suicide in a prison cell. Held that the attempted suicide was an admission of sodomy.

When dealing with an admission by conduct, a distinction should be made between the case where a person’s conduct shows that he/she knows something (ie his/her conduct shows that a certain fact exists) and the case where his/her conduct shows that he/she admits a certain fact at issue (he/she admits a fact which is then placed beyond dispute).

Statement made by one party and which is then adopted by another party

If A makes a statement to B in B's presence, and B by words, conduct, demeanor or silence accepts that statement to be true. A's statement can be held against B. 

But not in order to prove the truth of what A said but in order to establish that B through his action has acknowledged the correctness of A's statement.

R v Botha[1917]

Facts:

Buying of liquor on Sunday. Accused charged with selling illegal liquor. A was confronted by the purchaser of the illegal liquor who said "Yes, I bought the liquor from A". A hung his head and said nothing.

A by his conduct is acknowledging the correctness of the statement made by B, through his conduct of silence.

Admissions Made Through Silence

→Negative conduct.

Definition:

In certain circumstances silence may amount to an admission but only in the circumstances where it suggests a party is unable to explain incriminating or suspicious circumstances.

Jacobs v Henning[1927]

Facts:

Seduction. Plaintiff's fathers confronted H and said "You made my daughter pregnant". H hung his head and was silent. H's silence was an adverse admission indicating that he was the father of the child, and therefore it was relevant.

Qualifications

Easier to admit these types of admissions in civil cases than in criminal cases.

Criminal cases - There may be many reasons for the silence such as shock, surprise, confusion, tactics or being confronted by a person in authority.

R v Barlin[1926]

Facts:

B was a thief. A number of stolen shirts found in shop in which labels cut off. Policemen showed shirts to B and asked why labels cut off. B remained silent.

Held the silence was an admission and admissible. However the situation would be different if B was arrested - right to remain silent.

Arrested Persons

Informed of constitutional rights which includes the right to silence.

The court cannot draw any inference from the arrested person's silence once cautioned.

S v Thebus [2003] - Pre-trial Silence

Facts:

Pre-trial silence. Silence in face of police interrogation.

Once arrested and detained and cautioned, no adverse inference can be drawn from the silence of such person.

Not cautioned & unaware of rights - make an admission by silence→ Not admissible.

Not cautioned but aware of right to silence - make an admission by silence→ Not admissible.

Not cautioned but where in certain circumstances and in absence of undue influence you make a voluntary statement → Held Admissible.

Ambush Alibi Defence

An accused in the pre-trial stage refuses to give a PC an alibi. At the trial the accused then submits an alibi.

Question: Can an adverse inference be held against you for the lateness of the alibi.

Thebus: Majority (4 Judges)

No adverse inference of guilt can be drawn from a late alibi. It does not affect guilt or credibility. 

Thebus: Minority (3 Judges)

An adverse inference can be drawn from the late alibi. It is therefore admissible and will be added to the basket of evidence from which the judge will weigh, in order to establish a prima facie case.

Vicarious Admissions

Definition:

The adverse statement of A can be legally held against B where some kind of connection exists between A and B.

The adverse statement of A can be legally held against B where some kind of connection exists between A and B.

Connection

Express or implied authority (mandate) given to B by A.

A statement will be admissible against a person if it was made by someone who had express or implied authority to speak on his/her behalf. The existence and scope of the authority depends on the facts of each case
Agents.

Employees who act within the scope of their employment - Employer can be held liable for the acts of the employee.

Partners.

Legal representatives and clients.

Spouses

Only where there is a privity of interest such as in community of property or where the spouses are bound by accrual.

Privity of Identity/Interest

Predecessors' entitlement held against present owner.
Employee acting in the scope of their employment.
Co-owners (Must relate to the same property).
Co-contracting parties (Must relate to the same contract)
Acts or declarations made in furtherance of a common purpose (executive statements) can be held against all person held in common purpose.

The common purpose is the connection between the persons.
S v Shaik:

Facts:

Bribery. A gives the bribe, whilst B receives the bribe. Both are liable under common purpose, as they are joined in the common purpose of bribery. The statement of A can be held against B.

R v Mayet:

Facts:

Assassination. M approached a friend to find a hitman. The friend found 2 men, who declined the offer. Then 2 other men accepted the offer. 

Court Held:

The admissions of the other 4 men can be held against M as they are joined in common purpose.

Executive Statements v Narrative Statements

Only Executive Statements can be used in Common Purpose; Narrative Statements cannot be used in Common Purpose.

Executive statement → Admission made in furtherance of a common purpose.
Narrative statement→ Admission made for private reasons, not connected to the common purpose.
R v Blake&Tye(1884)

Facts:

B and T were custom officials who formed a common purpose to enter fraudulent entries into the customs books in order to defraud the government of tax revenue. T made written fraudulent entries into the custom books. However he also kept on the counter-foil a written account of his past frauds, for personal, memory reasons.

Court Held:

The fraudulent entries made by T were an executive statement, and therefore admissible against B as they are joined in common purpose.

However the personal accounts by T of his past frauds, amounted to a narrative account and were unrelated to the common purpose. It was therefore inadmissible against B.

Admissibility of Extra-Curial Admissions

Relevance:

The informal admission must be relevant in order for it to be admissible.

An adverse statement against own interest.

Trustworthy statement.

Constitution:

Policy considerations.

S35 - Illegally or Improperly Obtained Evidence.

Relevant Evidence may be rendered Inadmissible if it was obtained in a manner which infringed the Constitution.  

Constitutional Rights

35(1) - (a) to remain silent, (b) to be informed promptly of the right to remain silent and of the consequences of not remaining silent, and (c) not to be compelled to make any confession or admission that could be used against that person

35(3) - every accused person has the right to a fair trial – will include the right to be presumed innocent and the right not to be compelled to give self-incriminating evidence. 

35(4) – right to be informed of rights in a language he understands

s 35(5) – which provides that evidence obtained in a manner that violated any right in the Bill of Rights must be excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice 

Section 35(5): Two Legged Test
The admission of the evidence must not:

Render the trial unfair - Fair Trial.

Be detrimental to the administration of justice.

→Evidence must be tested against these two steps - if it fails one step it is illegal and therefore inadmissible.

→The court engages in a balancing of interests when determining extent of the infringement of these steps.

→These rights of s35 are only triggered where the person is arrested or detained. It does not apply to suspects, these being people who are the subject of an investigation.

S35 Rights Only Apply to Arrested and Detained Persons; Not to Suspects

Summary of Difference between Criminal and Civil Trials

Criminal Trials:

Relevance principles.

Section 35 of the Constitution.

Civil Trials:

Relevance principles.

Common law definition of a Fair Trial.

Extra-curical Admissions (Informal) in Criminal Proceedings

When determining whether admission of evidence would deprive the accused of her constitutional right to a fair trial.  The court has a discretion that must be exercised on the basis of the facts of each case:

by taking into account considerations such as the nature and extent of a constitutional breach, 

the presence or absence of prejudice to the accused,

the interests of society and, also, public policy.  

Constitutional Rights:

→ Section 35(1)(c): An accused person has the right not to be compelled to make an admission or a confession that could be used in evidence against that person.

→Section 35(1)(a): to remain silent.

→Section 35(1)(h): Informed of Rights.
→Section 35(4): Information must be given in a language that the person understands.

→Section 35(5): 

Evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice.

Detail

Wording is mandatory - "must".

Section 35(5) is set out broadly therefore it must be interpreted as to what constitutes "a fair trial" and "detrimental to the interests of justice".

There must be a balancing of interests:

Interest of society to have criminals convicted and not let off on minor technical errors in the way evidence was obtained.

Interest of the accused to have a fair trial, and his guilt determined fairly.

Therefore there are Two Legs of the Test:

It must render the trial unfair or;

Be detrimental to the administration of justice.

These legs are dependent on each other as "detrimental" is a subset of "unfair".

Evidence which is unfairly obtained will  always be detrimental. HOWEVER evidence which is detrimental will not necessarily be unfair.

The judge will admit evidence which might be marginally detrimental if it does not render the trial unfair. This allows for minor errors in evidence to be admitted.

Unfair → Detrimental

Detrimental ±= Unfair

Cases Which Explain the Test

S v Soci.
S v Pillay.
S v Tandua (SCA)

S v Orrie.
S v Mphala.
First Leg of the Test: Section 35(5)

"Unfair" definition:

Substantive and procedural fairness.

Balancing of various interests.

Factors:

Societies' interest that pre-trial & trial procedures are properly maintained.

Societies' interest in including all relevant evidence which will give a legitimate verdict based on all evidence.

Avoid procedural prejudice to the accused.

Examine the degree of the violation of the accused's constitutional rights.

Minor violation - evidence is admissible.

Major violation - evidence inadmissible.

Prejudice dependent on the causal connection of the violation of the right and the making of the admission.

Second Leg of the Test: Section 35(5)

"Detrimental to the interests of justice" definition:

Balancing of interests:

Respect of the BOR by the law-enforcement officials.

Respect for the judicial process by ordinary citizens.

Explanation:

If there is an overemphasis on the BOR the accused may escape on minor technicalities.

If there is an overemphasis on the judicial process, there would be a dilution of the accused's procedural rights.

Factors:

Did the police act in good faith?

Was the investigation conduct reasonable in the circumstances?

Nature and seriousness of the violation of the Constitutional rights - linked to reasonableness of conduct. Also dependent on the nature of the crime.

Was the police's conduct one of urgency as the public's safety was in danger.

Whether alternative methods could be employed to collect the evidence - lawful ways.

Nature of the evidence. Real versus testimonial evidence.

[The above 6 factors only apply to testimonial(admissions) evidence; not to real evidence]

Discipline - ensure the discipline of the police - any sloppy investigation techniques or evidence induced by torture, threats or promises will be inadmissible, thereby pressurizing the police to keep their standards up to obtain convictions.

Onus - Test

S v Mgeing

The first leg → Onus on State to ensure a fair trial.

Second Leg → If it is a factual question the onus is on the State. However if it is a question of law, the circumstances of the case determine whether the onus is on the State or the Accused.

1st Leg→ Onus on State

2nd Leg→ Onus on State or Accused 

Conclusion

The application of s35 has no hard and fast rules.

It is flexible based on value judgments.

Admissions are Highly Relevant as they Adverse to the Legal Interests of the Maker, Therefore they are Reliable & Trustworthy Statements

Admissions: Section 219A of the CPA

These are informal admissions made before trial (police station/house) which are reduced to writing and signed in front of a Magistrate. They are admissible in court on the mere production of the document.

S 219A Definition:

An extra-curial admission which is voluntarily made and which is reduced to writing before a magistrate, is admissible on its mere production by the prosecution.

→Therefore s219A creates a presumption that the statement is freely and voluntarily made.

Requirements

Extra-curial admission

Voluntarily made

Reduced to writing

Before a magistrate

Admissible on its mere production

Voluntarily Made

-S v Yelelo

-R v Barlin

To be voluntarily made, the statement must:

Not be induced by a threat or promise.
From a person in authority.
→These provisions must not be given a narrow or artificial sense; rather they must be interpreted liberally and constitutionally.

→The degree of voluntariness is judged on a case by case basis.

→It is a subjective enquiry into the mind of the maker of the statement.

Threat or Promise

Threat: A threat is conduct/words which will result in some legal disadvantage.

Promise: Conduct/words which suggests to the accused that there is some advantage to be gained in making an admission.

Requirements

The threat or promise must operate on the mind of the accused (weigh on the mind).

The threat or promise must not have dissipated by time (The threat was made too long ago to operate on the mind).

→Judged in terms of the circumstances of the particular accused.eg. Ignorant or gullible person.

Examples of Threats or Promises

Threats of violence or ill-treatment.

Threats of "I will send for the police".

Promise of "I will give you a week's leave"

Violence or ill treatment

Threat of violence

Promise of lenient treatment

A threat to send for a constable

A promise of reward in return for giving back stolen property

A promise by an accused’s employer to keep his job open for him.

Not Examples of Threats or Promises

Exhortations to tell the truth.

Appeals to moral or ethical personality of the person.

Person in Authority

A person in authority is anyone whom the accused might reasonably suppose to be capable of influencing the course of prosecution (ie magistrate, police officer). It refers to anyone who exercises a degree of authority over the accused whether or not he or she occupies an official position.
Someone acting in his official capacity.

Eg. Policemen, judges or prosecutors.

Degree of authority which that person exerts over the accused. → Relationship.

Examples:

Father↔Son

Uncle↔Niece

Employer↔Employee

The Test is always Subjective - If the person made the admission intentionally or negligently it will still be held against them.

Statutory Presumption

Has an influence on the onus of proof.

If the admission is reduced to writing there is a presumption of free and voluntarily.

→S219A creates a reverse onus on the accused to show that statement was not freely & voluntarily made.

However this reverse onus infringes the constitutional rights of s35(1)(a) -(c) being:

Presumption of innocence.
Right to silence.
Right not to be compelled to make an admission or confession.
Right not to be a compellable witness.
S v Zuma

Facts:

A confession case. →What applies to confessions applies to admission in s219A.

Held:

All that s219A does is create an evidentiary burden on the accused to rebut the presumption on a balance of probabilities.

→It does not create a reverse onus merely an evidentiary burden.

→Therefore it does not infringe a constitutional right, as it is a justifiable limitation on that right.

Exam

Quantity:

Dependent on the amount of marks allocated.

Must give sufficient quantity of facts and a coherent argument in which those facts are explained.

Identify the type of evidence.

Factual situation.

Argument

Case law - explains the requirements set out in the statutes.

Statutory law - very important as it is the base of evidence.

Structure

3 questions

1 theory

2 factual.

Subdivided into 5, 10 or 15 marks.

Introduction → Informal Admissions


Second Semester

Preliminary Notes

60% of convictions are based on extra-judicial admissions – therefore they are very important.

Informal Admissions ↔ Formal admissions

↓



↓
Extra-judicial

Intra-judicial (s112-120 CPA)

Notes:

Sections 217 – 218 are residuary sections therefore the 30 May 1961 Rule applies – KNOW RULE‼

Admissions: Section 219A of the CPA

These are informal admissions made before trial (police station/house) which are reduced to writing and signed in front of a Magistrate. They are admissible in court on the mere production of the document.

S 219A Definition:

An extra-curial admission which is voluntarily made and which is reduced to writing before a magistrate, is admissible on its mere production by the prosecution.

→Therefore s219A creates a presumption that the statement is freely and voluntarily made.

Requirements

Extra-curial admission

Voluntarily made

Reduced to writing

Before a magistrate

Admissible on its mere production

Voluntarily Made

-S v Yelelo

-R v Barlin

To be voluntarily made, the statement must:

Not be induced by a threat or promise.
From a person in authority.
→These provisions must not be given a narrow or artificial sense; rather they must be interpreted liberally and constitutionally.

→The degree of voluntariness is judged on a case by case basis.

→It is a subjective enquiry into the mind of the maker of the statement.

Threat or Promise

Threat: A threat is conduct/words which will result in some legal disadvantage.

Promise: Conduct/words which suggests to the accused that there is some advantage to be gained in making an admission.

Requirements

The threat or promise must operate on the mind of the accused (weigh on the mind).

The threat or promise must not have dissipated by time (The threat was made too long ago to operate on the mind).

→Judged in terms of the circumstances of the particular accused.eg. Ignorant or gullible person.

Examples of Threats or Promises

Threats of violence or ill-treatment.

Threats of "I will send for the police".

Promise of "I will give you a week's leave"

Violence or ill treatment

Threat of violence

Promise of lenient treatment

A threat to send for a constable

A promise of reward in return for giving back stolen property

A promise by an accused’s employer to keep his job open for him.

Not Examples of Threats or Promises

Exhortations to tell the truth.

Appeals to moral or ethical personality of the person.

Person in Authority

A person in authority is anyone whom the accused might reasonably suppose to be capable of influencing the course of prosecution (ie magistrate, police officer). It refers to anyone who exercises a degree of authority over the accused whether or not he or she occupies an official position.
Someone acting in his official capacity.

Eg. Policemen, judges or prosecutors.

Degree of authority which that person exerts over the accused. → Relationship.

Examples:

Father↔Son

Uncle↔Niece

Employer↔Employee

The Test is always Subjective - If the person made the admission intentionally or negligently it will still be held against them.

Statutory Presumption

Has an influence on the onus of proof.

If the admission is reduced to writing there is a presumption of free and voluntarily.

→S219A creates a reverse onus on the accused to show that statement was not freely & voluntarily made.

However this reverse onus infringes the constitutional rights of s35(1)(a) -(c) being:

Presumption of innocence.
Right to silence.
Right not to be compelled to make an admission or confession.
Right not to be a compellable witness.
S v Zuma

Facts:

A confession case. →What applies to confessions applies to admission in s219A.

Held:

All that s219A does is create an evidentiary burden on the accused to rebut the presumption on a balance of probabilities.

→It does not create a reverse onus merely an evidentiary burden.

→Therefore it does not infringe a constitutional right, as it is a justifiable limitation on that right.

Further Notes

In addition to the above four requirements, all admissions must be tested against the constitution being specifically:

Section 35(1)

Section 35(5)

Confessions

Confessions

Nature of a Confession

A confession is a subset of admissions - therefore it is a kind of admission. However the requirements for a confession are much stricter than for admissions, as the test is subjective.
Example:

Admissions:

Murder: Admit to the killing of a person. Therefore it is an admission to one or more of the elements of the specific crime.

“I killed my wife” → Admission to the element of conduct.

Confessions:

Murder: Admit to all the elements of the specific crime.

A confession is an unequivocal acknowledgement of guilt’ (It can thus be regarded as an admission of all the elements of the crime charged).

‘A confession is an unequivocal acknowledgement of guilt’- An admission of all the elements of the crime. Case: S v Grove-Mitchell
“I murdered my wife” → Admission to all the elements being the actus reas and the mens rea. Therefore this amounts to an confession.

When Applicable

Admissions: Admissions are admissible in both civil and criminal proceedings.

Confessions: Are only admissible in criminal proceedings.
Pointings Out: Are only admissible in criminal proceedings.
Confessions: Are only admissible in criminal proceedings.

Common Law definition

→There is no common law definition of a confession.

→There is no common law definition of a confession; only case interpretation. Cases: S v Grove-Mitchell; R v Becker

Cf. Admissions are common law defined and bound by the rules as frozen on the 30 May 1961.

Confessions are interpreted in terms of SA law; the only cut-off dates are the House of Lords and the Privy Council dates.

Confessions are interpreted in terms of SA law; The 30th May 1961 Rule does not Apply

-S v Yelelo

-R v Barlin

 “A confession is an unequivocal  admission which amounts to a plea of guilty. Therefore it is unequivocal admission to all the essential elements of the crime”

Confession Requirements

It must be an unequivocal admission.
Corroboration of the confession by evidence aluide (an external source
).

Surrounding circumstances.[S v Yende]

The entire statement must be scrutinised to determine a confession.

Case Law Examples of the meaning of ‘Unequivocal’

Kumalo

Facts:

Mr K was driving and was stopped by the police at a road block, in which they searched the car and found a gun. The police confronted Mr K about the gun to which he replied “Yes, the gun is mine”.

Issue: 

Was the statement an admission or a confession?

Court found that the statement was not a confession as Mr K only admitted to the possession of the gun, not to the fact that he knew that it was unlicensed and illegal and therefore in illegal possession of the gun
.

Held:

It was an equivocal statement and therefore simply an admission, not a confession.

R v Zulu

Facts:

Z stopped and searched by the police. Dagga was found on him. On confrontation Z replied “The dagga is mine”.

Held:

This statement amounted to an equivocal admission to mere possession. Therefore it was not a confession, it was merely an admission.

The court held that in order for a statement to be a confession, the person must admit that he has no lawful excuse.

Confessions: The person must admit that he has no lawful excuse.

S v January 

Facts:

Police informed the suspect of a house search. The suspect knew that his wife had dagga under her bed. He pointed out the dagga and made a verbal explanation that his wife was “innocent”.

Held:

Unequivocal acknowledgement of guilt as the suspect admitted to the unlawfulness of possessing dagga. Therefore it was a confession.

R v Deacon

Facts:

Charged with theft of money from a sleeping man. Told the police “Yes, I took the money but for safekeeping”.

Held:

This was an equivocal admission and not a confession as Mr D had raised a defense. Therefore this automatically rendered the statement an admission but not a confession.

If the person raises a defence in their statement which does not amount to an admission to a lessor crime 


→ Confession

R v Grove-Mitchell

Facts:

G-M shot his wife and told the police: “I shot her ten times”, “I shot her full of holes” and “I emptied the gun into her”.

Held:

This amounted to an admission only and not a confession, this was due to G-M only admitting the conduct element of the crime of murder, not to the mens rea element. Further he could have raised a defence of self-defence or any other ground of justification. Therefore it amounted to an equivocal admission.

R v Blyth

Facts:

Mrs B poisoned her husband with arsenic. She wrote a letter to a relative saying “ I murdered my husband by arsenical poisoning”.

Held:

This amounted an unequivocal admission and therefore a confession as she admitted to all the essential elements of the crime. 

For the requirement of corroboration, the body was exhumed and tested for poisoning. The forensics confirmed the confession.

Conclusion

Crimes which require mens rea (or fault), an admission to the conduct element of the crime will not ordinarily constitute a confession unless there is something in the surrounding circumstances to indicate that what was said amounted to an unequivocal admission of guilt.

Not a Confession: Denies mens rea(intention). Cases: R v Hanger; R v Kant

Surrounding Circumstances

The surrounding circumstances of the confession must be taken into account, and the confession must be taken in its entirety (as a whole). The test regarding the surrounding circumstances is objective. The court can only look at circumstances which help to ascertain the true meaning of the words used; facts unknown to the declarant at the time cannot be taken into account.

The test regarding the surrounding circumstances is objective. Case: S v Yende
S v Yende

Accused makes what he thinks is an Exculpatory Statement

When objectively analyzed, looking at the surrounding circumstances and the entire statement, if the statement amounts to a confession, it will be regarded as such. It matters not what the subjective intentions of the maker were in making that statement. However if the exculpatory intent negates the fault element of the crime (in crimes where fault is an essential element), such a statement will not be a confession as the person has not admitted to all the elements of the crime.

Test: Objective – Cases: R v Hanger; R v Kant

Cases: R v Hanger; R v Kant

Statement which amounts to a confession of a competent crime or lesser crime

S v Goliath

Facts:

Rape of a minor girl. Accused made the statement “Yes, I slept with her but she consented to sex”.

Held:

This statement amounted to a confession to statutory rape as the girl was underage., but not to rape as she consented to sex.

Therefore Goliath confessed to a competent crime.

S v Malakeng

Facts:

Accused in possession of stolen property and was accused by the police of theft. Accused replied “I am not a thief. I merely hold this property despite it being stolen.”

Held:

Objectively making a confession to a lesser crime of receiving stolen property.

Statutory Definition of a Confession: Section 217 CPA

Exam:

Define: Admission or Confession.

If Confession↓
Admissibility: s217 CPA

Requirements for Admissibility: Section 217(1)(a)
Freely and voluntarily;

By a person in his/her sound and sober senses;

Without being unduly influenced thereto.

There is an additional requirement in the case of a confession made to a peace officer, namely that, if the confession is made to a peace officer who is not a justice of the peace or a magistrate, it has to be confirmed and reduced to writing in the presence of a magistrate or justice of the peace.

Freely and Voluntarily

→Same requirements as in s219A – The statement must not be induced by a threat or promise made by a person in authority.[Barlin; Mpetha]

There is a distinction between voluntariness and undue influence [S v Lebone]; undue influence is wider than voluntariness [Barlin; Mpetha].

Undue Influence

Typical examples of undue influence would be those where the accused is promised some or other benefit should he make a confession, or where a person in a position of authority encourages the accused in an improper way. The emphasis is placed on the impropriety of the conduct. Whether the encouragement was improper must be decided on the basis of the facts in each case.

Mpetha

The test of “undue influence” is not whether there is in reality no act of free will at all.  The criterion is one of improper bending, influence, swaying of the will not its total elimination.

It is essentially a subjective enquiry.  Factors such as threats or promises usually result in the exclusion of the statement as not made freely or voluntarily.

More difficult to evaluate are factors such as lengthy interrogations, confrontation, fatigue, youthfulness, ignorance, etc.

In general, undue influence means any practice which is repugnant to the principles of criminal law.

In general, undue influence means any practice which is repugnant to the principles of criminal law [S v Pietersen]

Four specific situations which could indicate undue influence:

Interrogation

Merely being interrogated is not necessarily undue influence – you need to determine whether the accused’s freedom of volition is sufficiently impaired e.g. the accused is frightened, fatigue, excessive, persistent and aggressive questioning – [S v Zulu]
Detention

Detainees are protected by section 35 of the constitution. 

Non compliance with the judges rules

The judges rules were drawn up in 1931 as a code of conduct for the police in their dealings with suspects and accused persons. They were administrative in nature and therefore had no force in law. The Constitution now protects such persons so the judges rules are to a large extent superfluous. They are do still apply in some instances – [S v Nombewu]
Treatment of Juveniles

Juveniles are entitled to have the assistance of their parents or guardians, although confessions made without their assistance will not necessarily mean that the confession is inadmissible – the court will look at the maturity of the individual to determine whether he should have been assisted or not.[S v M]

Theories for the Test of Admissibility of Confession

The reliability principle – these confessions are excluded because of the danger of being untrue.

→ Confessions induced by fraud, trickery or deceit, though reliable, are excluded.[Pietersen] 

The “disciplinary” factor – in order to prevent misconduct, it is important to discipline police and other officials.

The principle that it is unfair to convict someone on the strength of a statement that has been unfairly obtained.[Meptha]

Section 35(5) of the Constitution – admission of the confession must not render the trial unfair or be detrimental to the interests of justice.

Test of Undue Influence

The test of undue influence is not whether there is in reality no act of free will at all. The criterion is one of improper bending, influence or swaying of the will, not its total elimination. This is essentially a subjective enquiry. Undue influence, in practice, is that which is repugnant to the principles of criminal law.

Test of Undue Influence: Subjective – Actual effect not Calculated effect. “Would the declarant have made the confession but for the undue influence?”

Sound and Sober Senses

The person must have sufficient possession of their senses to understand the statement they are making. This factor is influenced by such factors as:

Intoxication.

Temper.

Pain.

Exhaustion – physical/mental.

→This is not a closed list and may be added to.

The accused is required to have been capable of knowing and appreciating what he was saying.  The fact that he may have been under the influence of alcohol or something similar, will not affect the admissibility of the confession, provided that he was sober enough to know and appreciate what he said. The probative value of his statement (confession) will however, be influenced to a greater or lesser extent by the fact that he consumed a certain amount of alcohol.

Confessions made to Peace officers

→Where the confession is made to a peace officer, who is not a commissioned officer, magistrate or justice of the peace; such confession must be reduced to writing in front of a magistrate or justice.

However if the confession is made directly to a commissioned officer or justice of the peace or to an ordinary member of the public; the confession need not be reduced to writing.

An ordinary peace officer is:

Junior Police official

Members of the prison service

And those declared to be peace officers in terms of the minister’s notice in the government gazette

Peace officers who are also justices of the peace:
A commissioned police officer

Magistrates

Justices

Reduction of oral confessions to writing - Section 217(b)(i)

Section 217(b)(i) requires that an oral confession made to a peace officer, who is not a magistrate or a justice of the peace, be reduced to writing and confirmed in front of a magistrate.

Technical Requirements

Conformity: The name of the person who made the oral confession must be the same as the name contained in the written confession.

Reduced to writing before a magistrate: A certificate of the magistrate who presided at the hearing of the confession must be attached to the written confession.

Interpreters: If the confession required an interpreter, a certificate of the interpreter must be attached which certifies the competency and authenticity of the translation.

Duties of the Magistrate: The magistrate must question both the confessor and the police. The nature of the questions are directed towards understanding whether the accused understands his confession and it is made freely and voluntarily. Further the magistrate must question the police to make sure that the police observed the proper procedure.

Thus essentially it’s a investigation into How and Why the confession was obtained → Pierce the veil of the proceedings.

[S v Abbot; S v Colt; S v Gamede]

The accused must be informed of his constitutional rights, especially the right to legal representation. The consequences of a failure to inform the accused has different implications depending on the circumstances. Example: The confession was made freely and voluntarily but the magistrate failed to inform the accused of his rights.

If the magistrate was negligent in this manner, it does not automatically render the confession inadmissible. However if the negligence is found to infringe s35(5) and thus lead to an unfair trial or otherwise be detrimental to the administration of justice – then the confession would be unconstitutionally obtained and therefore inadmissible.

Reverse Onus – Section 217(b)(ii)

Section 217(b)(ii) creates a reverse onus as it creates a presumption that the confession was freely and voluntarily made if it was reduced to writing before a magistrate.

Therefore, at trial, if the accused wants to rebut the presumption that his confession was freely and voluntarily made, he has to lead evidence – thus the onus is on the accused to disprove the presumption of voluntariness of his confession. 

The effect of a confession is that an accused may be found guilty on the mere production of a written confession, in which he admits to all the elements of a crime.

Section 217(b)(ii) creates a reverse onus as it creates a presumption that the written confession is freely & voluntarily made.

However the Constitution and the general principles of law require that the prosecution prove all the elements of a crime. 

The Constitution upholds the presumption of innocence, the right to silence, the right against self-incrimination, the right not to make a confession or admission, the right not to testify and the CL privilege against self-incrimination.

S v Zuma

Issue:

Is the reverse onus unconstitutional as it infringes the rights of s35(1) and s35(3), in particular.

Held:

Does the provision infringe the rights concerned?

There is a presumption of innocence on the accused; the prosecution has the onus of rebutting this presumption and proving all the elements of the crime.

Section 217(b)(ii) infringes this right as it requires the accused to prove his innocence by leading evidence to rebut the confession.

There is a right to silence at both the trial and pre-trial stage, which s217 infringes as the accused must take to the stand to testify that his confession was not freely & voluntarily made.

The right not to make a confession or admission.

Common law provision against self-incrimination.

Limitation of rights justifiable – s36:

Is s217 a reasonable or unreasonable infringement of the identified rights?
The court examined international law, such as Canadian law, US Supreme Court rulings and the EU Convention of Human Rights.
Found that a reverse onus is not necessarily unconstitutional.
However if the reverse onus requires the accused to rebut an essential element of the crime, such onus was unconstitutional.
Section 217(b)(ii) was unconstitutional as the state must prove all the elements of the crime, not the accused. 
State Arguments:

Section 217 did not mean that the accused had to rebut an essential element; the accused only had to rebut the voluntariness of a confession.

The State still had to prove all the essential elements in a full trial.

Court Rejection of State Arguments:

The presumption of innocence is a fundamental provision of our law (known as the golden rule of the adversarial system of law) and there can be no ‘reasonable’ infringement of this presumption.

Court Held:

→Section 217(b)(ii) is unconstitutional and the onus is thereby on the State to prove that the confession was freely and voluntarily made.

Section 217(b)(ii) declared unconstitutional – onus on State to prove confession freely & voluntarily made.

Constitutionality of Section 219(A):

Since S v Zuma, the reverse onus in s219(A) which creates the same presumption as s217(b)(ii), can by inference be presumed to also be unconstitutional. Therefore the presumption will probably not apply in respect of s219(A) as well.

Trial within a Trial

When the issue of whether a confession is freely & voluntarily made, the main trial is postponed and a trial within a trial is conducted. The purpose of this mini-trial is to ascertain whether the confession was made freely & voluntarily; the proceedings of the trial are specifically limited to this issue and no other issue (such as intention/negligence etc) may be heard.

By whom conducted: Judge in chambers (with or without assessors) with the accused.

When held: When the issue of whether a confession is freely & voluntarily made arises.

Effect of inquiry: Determine whether the confession is admissible – give evidence as to the voluntariness of the confession. In general, any other evidence produced at this trial cannot be considered in the main trial.

If new facts arise in the main trial, after the admission of a confession, which would render the confession inadmissible, the judge must reconsider his decision to admit the confession.

→Confession F&V made →Admissible in main trial.

→Confession not F&V made → Confession is inadmissible in the main trial; trial will proceed without the confession.

Section 217(2): “Discretion”

If a confession is valid in terms of s217, a judge still had the discretion to exclude the confession if it will render the trial unfair or be detrimental to the administration of justice (s35(5)).

S35 still examinable!!

Section 217(3): “Consent”

If the accused consents to the admission of a confession, even if that confession was not F&V made, what are the implications? Further does this consent amount to a waiver of the accused’s right in s217?

→An accused cannot waive a right granted in legislation such as found in s217(3). S217(3) is peremptory and thus also the accused can never consent to the admission of an inadmissible confession. [R v Perkins]

An accused cannot waive his s217(3) rights, nor can he consent to the admission of an otherwise inadmissible confession. [R v Perkins]

Exceptions

Parts of an inadmissible confession may be admissible where the accused:

Adduces or elicits any evidence, by referring to sections of his confession, and 
The judge considers such evidence to be favourable to the accused.

Pointings Out

Section 218 – Pointings Out

Definition: An admission or confession by conduct.

Examples
:

Section 218(1)

→Where a witness discovers, obtains knowledge or knows of a fact in an inadmissible confession or admission, the witness may testify to that fact in a trial.

“Evidence of a fact is admissible, notwithstanding that the fact was obtained as a result of information given by the accused in a confession (or statement) which is itself not admissible against the accused evene though the fact was discovered against the will of the accused”

Section 218(2)

Where the prosecution is entitled to admit at trial any pointing out, or a fact discovered from a pointing out even if it flows from an inadmissible confession.

“Evidence of a pointing out or a fact or thing discovered as a result of information given by the accused admissible notwithstanding that it forms part of an inadmissible confession (or statement)”→ Problematic (unconstitutional)

S v Samhando (Pre-Constitutional Case)

Facts:

X was charged with murder. The police beat him up and extracted a confession. During the confession he told the police that he would show the police where the axe and blood-stained clothes were buried.

Evidence:

Confession → Inadmissible (s217 – not F&V made)

Pointing out (showing where the evidence was buried)→ Admissible (s218)

Real Evidence (axe, clothes) → Admissible (s218)

Effect of Samhando Case

Pre-constitutionally there was a dual-system of confessions, pointings out and real evidence:

	Written/Oral
	Pointing Out

	↓
	↓

	Confession or Admission
	Real Evidence

	↓
	↓

	S217 | s219
	Admissible


Reasons for Duality

There were policy reasons for this duality, as explained in R v Duetsimi:

R v Duetsimi

Facts:

An inadmissible statement (confession or admission) arises. Where a pointing out flows from the confession or admission and facts(real evidence) from that pointing out are found; such pointing out and facts are admissible.

Reason:

Doctrine of Confirmation by Subsequent Discovery
: The subsequent discovery of facts indirectly confirm the confession ie. Ratification. The court argued that this ratification thereby guaranteed a certain degree of truthfulness of the confession. However the confession itself remained inadmissible.

→However if no facts were found then both the confession and the pointing out are inadmissible
.

S v Sheehama (Post-constitution)

Facts:

Similar to Samhando.

Held:

A pointing out is an admission by conduct. Therefore the rules of admissions must be applicable to pointings out. Therefore if the pointing out amounts to an admission s219 requirements must be applied; if the pointing out amounts to a confession s217 requirements apply.

This case thereby started eliminating the dual-system approach.

A pointing out is an admission by conduct – S219A requirements therefore apply.
S v Khumalo

Held:

Rejected the Doctrine of Confirmation. Reasons:

Rules introduced through 30 May Rule; it is a rule inimical to the SA Constitution – therefore it is an inapplicable English rule.

Such evidence is always untrustworthy confession.

Discipline the police – close down window of opportunity to introduce such aggressively obtained evidence.

Such evidence is contrary to the privilege against self-incrimination and the right to silence.

S v January

Held:

Confirmed Khumalo case. The language of s217 & s219 is unambiguous; it was applicable to both admissions, confessions and pointings out. Therefore if a confession has the requirement that it must be freely and voluntarily made, then a pointing out must also be F&V made. Where a confession and pointing out is not F&V made, it is inadmissible.

Confession & Pointing out → Must be F&V Made

S v Mokahtsa

Facts:

X was a bank robber. He was arrested and beaten up. Confessed to the robbery and agreed to show the police where the money was hidden. Instructed his wife to show the police where the money was hidden under the bed. The pointing out of the money was made by the wife.

Held:

The confession was inadmissible as it did not comply with s217. 

The pointing out, by the wife, though made as a result of the confession (as he instructed her to show the police), was nevertheless freely and voluntarily made and therefore admissible.
Therefore the facts (money – real evidence) discovered are also admissible.
However that fact (money) might be inadmissible if it falls under illegally obtained evidence, that is evidence under s35(5) – evidence that would render the trial unfair or be detrimental to the administration of justice.

Forced Pointings Out Conclusion 

A forced pointing out is an admission by conduct and is inadmissible because it does not conform to the requirements of s219A or s217, neither does it conform to the requirements of the constitution.

A pointing out may only be admitted if it is F&V made, even though the admission or confession from which the pointing out flows is induced by violence [Mokahatsa]

Privilege

General Background

Privilege is relevant evidence which is excluded for public policy reasons.

A privilege exists when a witness is not obliged to answer a question or supply information which is relevant to an issue before the court. A claim of privilege must be distinguished from the non-competence or non-compellability of a witness, who do not have to testify at all, while a witness who claims privilege, must still enter the witness-box and then raise the privilege as the reason for not answering the questions put. 

Private privilege is directed at protecting the interests of individuals.

Reasons:

Fair Trial

Proper administration of justice.

One must differentiate privilege from:

Competency of a witness to take to the stand.

A competent witness can take the stand and claim the privilege.

Compellability of a witness.

A subpoenaed witness must take to the stand and only then may they claim the privilege.
Privilege≠Competency

Privilege≠Compellability
Requirements for the Exclusive of Relevant Evidence

Private Privilege

Professional/Legal Privilege

Privilege against self-incrimination. - Right to Silence

Litigation

Police-docket

Marriage

State Privilege

Privilege Against Self-Incrimination

Note: Exam - Know each requirements separately.

The privilege against self-incrimination prohibits a person being compelled to give evidence that incriminates himself. 
Definition

Privilege against self-incrimination is an immunity against answering self-incriminating questions. It is a protection or shield against questions induced under compulsion especially.

Only applies to oral communications (questions); it does not apply to real evidence/physical non-communicative evidence (Blood samples, DNA etc). This latter evidence may be forcibly taken from you.

R v Director of Serious Fraud Squad (House of Lords Case)

Immunities:

General immunity not to answer self-incriminating questions under pain of punishment or by force.

Specific: Pre-trial/Interrogation stage - Right not to answer self-incriminating questions posed by the police.

Specific: Trial - When called to the witness box, you have the right not to answer questions which are self-incriminatory.

No adverse inference can be drawn from a claim to privilege.

Usually a refusal to answer or a claim to privilege would result in circumstantial evidence in which a inference of guilt may be drawn. (Layperson reasoning)
Legal reasoning demands that no adverse inference against the witness for a claim of privilege may be drawn.
R v Camane

The immunities apply both before and during trial.

Definitions of the Privilege

Common Law definition of privilege [S v Lwane]

Statutory definition

S203 CPA

ss14 & 42 CPEA

Constitutional: 

S35(1)(a),(b) and (c).

Fundamental rights which protect the right to a fair trial.

These rights only apply to arrested, detained and accused persons.

Therefore they have a right to silence.

Justification of  the Privilege

Buttresses the presumption of innocence.

Allows witnesses to testify freely and witnesses are therefore more likely to be truthful in such a condusive atmosphere.

Witnesses have a right to dignity and privacy, and if forced to answer questions which are self-incriminatory, it will infringe these rights.

Moral and legal aversion to compulsion.

Disciplinary doctrine - Police cannot beat out a self-incriminatory evidence; must be prevented from presenting induced evidence and avoid the promotion of improper investigation techniques by the police.

Guarantee of truthfulness - the evidence of a witness will be reliable and truthful.

All these above factors go towards establishing a fair trial and promoting the proper administration of justice.

[S v Lwane; Miranda v Arizona]

The modern rationale

 The rule is founded in the notion that it is wrong to compel a person to give evidence that will expose him to risk of criminal punishment. 

[Miranda v Arizona]: Court held that it is part of the [US] adversarial system that ‘criminal justice demands that the government seeking to punish an individual produce the evidence against him by its own independent labors, rather than by the cruel expedient of compelling it from his own mouth.’

Requirements - Common Law

The privilege applies only to answers which would expose the person to a future criminal charge. It does not apply to exposure to future civil liability.
The privilege extends beyond answers that would directly incriminate the witness to those which tend to disclose facts which are innocent in themselves but might form link in the chain of proof in a possible charge against the witness
The privilege may be invoked in both civil and criminal trials.
Any compellable witness can invoke the privilege or waive it.
Witness Privilege Requirements: s203 CPA

A witness may refuse to answer a question if it would expose her to a criminal charge. The privilege, however, does not apply to civil claims (s 200 of the CPA)
The privilege must be expressly invoked by the witness.

The privilege is not a blanket ban - it must be claimed on a question by question basis.

Example: The right to silence once invoked means that the accused does not need to take to the witness box. However once a witness is in the box (such as the accused), they must invoke the privilege on a question by question basis. The privilege is not a basis to refuse to take the oath.

It is a personal privilege and cannot be claimed for another person.

The court must warn the witness of the privilege. [Magmoed]

However the strictness of this requirement is dependent on the circumstances.

A failure to do so will ordinarily render ‘the incriminating evidence inadmissible in a prosecution against the witness’ [S v Lwane]
The privilege must be claimed in relation to a real and appreciable threat of a future criminal prosecution based on the answers to the questions.[Magmoed]
Before the privilege against self-incrimination will be upheld, the court must be satisfied from the circumstances of the case and the nature of the evidence that there are reasonable grounds to believe that the witness will incriminate himself.

Can be claimed by both natural and juristic persons. Section 8(2) & (4) of the Constitution permits this.
Section 204 CPA 

→Grants immunity from prosecution, and a witness must answer all questions including self-incriminatory ones.

If a witness answers the questions put to him frankly and honestly, he will be discharged from prosecution.

[Mauyne]

Bail Applications: s 60 (11B)(c) CPA
Can claim the privilege against self-incrimination at bail applications, as any evidence produced at bail can be used at trial. 

[S v Dlamini, S v Dadla, S v Joubert, S v Schietekat]

Accused’s Privilege
Accused Right to Silence

Applies to accused, arrested or detained persons only.

Section 35(1)(a), (b) and (c).

Section 35(1)(a) of the Constitution protects the right to remain silent. This reflects the common law position [S v Sheehama]
It is a blanket ban.

At the pre-trial stage, the accused may refuse to answer all questions.

At the trial the accused may refuse to take to the witness box.

What inference can be drawn from the silence?

Right to Legal Representation:

The duty to advise persons of their right to consult with legal practitioner apples to both detained and arrested persons; however, legal representation will only be sponsored by the State where substantial injustice would otherwise result (s 35(3)(g) of the Constitution). 
Pre-trial stage: 

No adverse inference can be drawn from silence, except:

If the accused is unable to explain a suspicious circumstance.

If the accused is in possession of stolen goods - the inference drawn is that they are the thief or are aware that the goods were stolen.

Refusal to provide an alibi defence. At trial the accused presents a ‘pop-up’ alibi. The lateness of the alibi is held against you.
However if you were properly cautioned/warned of rights, then no adverse inference can be made from the lateness of the alibi if you kept silent.
However if you initially waived your right to silence, and then tried to invoke it again - an adverse inference can be drawn.

Ascertainment of Bodily Features: s37 CPA

Section 37(1) of the CPA authorises police officials to take the fingerprints, palm-prints or footprints of any person who has been arrested or charged. 

The police are also authorized to take such steps as are necessary to ascertain whether the body of any arrested person has any mark, characteristic or distinguishing feature or shows any condition or appearance.

This section may be in conflict with s35(1)(c) of the Constitution, which provides the right ‘’not to be compelled to make any confession or admission that could be used in evidence against that person.’’
[Ex Parte Minister of Justice: In re R v Matemba]

The Court held that the privilege against self-incrimination applied only to testimonial utterances. 

[S v Huma]
Facts: the accused objected to his fingerprints being taken as it violated his right to dignity and the privilege against self incrimination in the interim Constitution. The court held that it neither violated the right to dignity, as it did not constitute inhuman or degrading punishment, or the privilege against self-incrimination, as it did not constitute testimonial evidence by the accused.

Identification Parades

Trial and Plea Proceedings

Accused persons have a bundle of trial rights:

S35(f), (g), (h) & (j).

Section 35(3)(h) provides that an accused has the right to be presumed innocent, to remain silent and not to testify during the proceedings. He also has the right to adduce and challenge evidence (s 35(3)(i)) and the right not to be compelled to give self-incriminating evidence (s 35(3)(j)).
No adverse inference can be made by the judge if:

The accused refused to testify - blanket ban.

Accused warned of right to silence.

The constitutional protection of the right to remain silent reinforces the notion that a person should not be penalised for exercising his right to remain silent in a trial. Consequently, a court may not draw an adverse inference from an accused’s decision not to testify at trial.

Unrepresented accused.

Plea Proceedings: s115 Plea of guilty

Exceptionally an adverse inference can be drawn in certain circumstances:[S v Boesak; S v Chabalala; Tandwa]

S v Boesak

In the face of silence, one cannot drawn an adverse inference of direct guilt - therefore the silence cannot be used as the sole evidence. However when the prosecution presents a set of cogent inculpatory facts against you (prima facie case) and you remain silent, an adverse inference can be drawn which is comprises an item of circumstantial evidence which is added to the bundle of evidence in final judgement. Thus the inference is used indirectly.

S v Chabalala; Tandwa

No adverse inference from silence can be drawn in the face of oral incriminatory evidence. However this does not apply to physical incriminatory evidence - one may always draw an adverse inference from such evidence, if one remains silent.

S 37 & s225 CPA

S v Harris.

General

The privilege against self-incrimination and the right to silence applies only to criminal proceedings.

One cannot invoke the privilege in respect to answers which would expose oneself to future civil proceedings.
The witness in civil proceedings

Section 14 CPEA provides that a witness may not refuse to answer a question on the ground that it may render him liable to a civil claim. Read with s 42, the effect is to give a wider ambit to the privilege against self-incrimination in civil cases than criminal cases. In criminal cases the privilege applies only to answers which would expose the witness to a criminal charge, whilst in civil cases, it also applies where it would expose the witness to penalties or forfeiture. 

In Quasi-Judicial Proceedings:

Examples where the privilege does not apply: tribunals, inquires in terms of insolvency or liquidation:

Cannot invoke the privilege but one is granted immunity in terms of s204 CPA. [Ferreira v Levin]
Examples where the privilege does apply: Inquests
May claim the privilege and the privilege operates as it would in a formal trial.
Professional/ Legal Privilege

No statutory or constitutional provision.

Regulated by case law.

This privilege is a fundamental right. [Safadsa; Bennett]

In civil and criminal proceedings communications made between a lawyer an his client may not be disclosed without the client’s consent. 

[S v Safatsa]:

The privilege is in the public interest as justice is better served in our country with 
the privilege. The Court also held that it was a fundamental right derived from the 
requirements of procedural justice, and not merely an evidentiary rule. 

Reasons

If one is allowed to speak freely to ones attorney, the attorney can give the best possible defence.

Consolidates the right to legal representation found in s35(1) of the Constitution.

Promotes fairness at trial as it empowers the attorney to give the best possible defence.

Requirements

The attorney must be acting in their professional capacity.

 A claim for a legal fee is evidence of this requirement. This applies also to salaried legal advisors in companies. [Mohamed; Van der Heever]
Whether the person is acting in their professional capacity is a question of fact and all surrounding circumstances must be taken into account.

The legal advice must have been given in confidence and in private. [Giovagnali]
This is a question of fact; a willingness that the information can be disclosed to a third party or the presence of a third party generally negates this requirement.

For the the purpose of obtaining legal advice. [Kearney; Hartsen]
Communications between a lawyer and a client need not be connected with actual or pending litigation to be privileged, but communications with agents and third parties, must be made in connection with contemplated litigation, otherwise it will not be privileged [General Accident v Goldberg]

And the advice does not facilitate the commission of a crime.

Limitations

The limits of the professional advice:

Applies between the attorney and the client.

The client must claim the privilege; the legal advisor cannot refuse to disclose information if the client does not claim the privilege.

Therefore it is a personal privilege.
Only the client can waive the privilege. [Tandwa]

Applies to anyone in the employment of the attorney, such as secretaries, office workers and candidate attorneys .The privilege also applies to intermediaries who are used to convey communications by the client or advisor. [S v Mushimba ]
The privilege does not extend to third parties which obtained privileged information. These parties can disclose information.

However if that third party obtained that information illegally (illegal taps), such evidence will fall under s35(5) and be inadmissible. [S v Pillay]

However if the intercepted communication was legal, then the evidence is admissible.[S v Pillay]

The privilege can be claimed to prevent seizure by warrant of a privileged document. [Bogoshi v Van Vuuren]

Litigation privilege: 

Definition: The litigation privilege protects from disclosure communications between the client or the legal advisor and third parties if those communications were made for the purpose of the legal advisor’s pending or contemplated litigation.

Applies to paid agents of the attorney. Ie. An attorney employs an agent such as an expert witness or forensic accountant. These agents are also bound by the privilege. 

However this privilege only applies when the person is contemplating litigation, or litigation is pending, and at no other time. [General Accident Fire v Goldberg]
This privilege applies in both civil and criminal proceedings.

This privilege may be waived by the litigant, either expressly or impliedly. [In re Wager]
[Jeeva v Receiver of Revenue] the Court held that legal professional privilege was a reasonable and justifiable limitation on the applicant’s right of access to information. 

Refreshing memory.

Requirements

The communications must have been obtained for the purpose of placing them before a legal advisor in order to enable him to advise; and

The communications must have been made after litigation was contemplated.

Other types of professional privilege

No doctor/patient or priest/penitent privilege in SA.

Statutory Privileges

Section 239 CPA: Bankers’ Books
There is a privilege in regard to accounts held by bankers and their books. Therefore the state must obtain a court order to access such accounts.

Section 192 CPA: Parent/Children

Parent/Child relationships - There is no privilege between such relations unless the parent/guardian represents the child in litigation; they may claim a litigation privilege.
Marital Privilege: ss 198(1) & 199 CPA; s10 CPEA:

If currently married, any information made between spouses during the course of the marriage is privileged. 
However the privilege does not apply in respect of ex-spouses or deceased spouses. Therefore communications made during the marriage are not privileged if the spouses are divorced or dead.

Spouses must claim the privilege and may waive the privilege without the consent of the other spouse.
A spouse may refuse to answer any question or give any evidence if the other spouse is able to claim a privilege (legal/professional, privilege against self-incrimination, or marital privilege).
Bona fide statements/offers made for the purpose of settlement before trial

Bona fide statements/offers made for the purpose of settlement before trial cannot be disclosed without the consent of both parties.
 Ie. A negotiation for a settlement. 
This information is labeled without prejudice and is not admissible at trial if the settlement failed.
Whether the statement is without prejudice is an objective test.
This privilege must be proved - it must be a bona fide statement for the purpose of settlement before trial.
Statutory Exceptions



State Privilege

State privilege largely concerns the exclusion of evidence which, if admitted, would prejudicially affect the security of the state, the public interest, or the efficient detection of crime. The evidence is excluded despite its relevance and irrespective of the extreme probative value it might have. Relevance is not the test. The rationale for excluding such evidence is that its reception would be contrary to public policy.

Allows the state to declare information privileged and withhold relevant evidence. The declaration of privilege of such evidence is dependent on its  classification and is dictated by public policy.
Definition: The state may refuse to disclose relevant evidence to a court where it would be contrary to public policy.

Relevant Evidence

Administrative communications between organs of state and government officials (Non-security matters)

Disclosure of such information would be prejudicial to the administration of good governance.

Security Matters:

State security

Cabinet minutes and meetings

Diplomatic meetings

Military matters

Codification of Relevant Evidence: s 202 CPA & s 42 CPEA

 s 202 CPA & s 42 CPEA allow for two broad categories of state privilege.

These are residuary sections therefore the interpretation of state privilege is frozen as it was on the 30 May 1961. Therefore case law is relevant.

The BOR and other sections in the Constitution are relevant.

Promotion of Access to Information Act (PAIA) is relevant.

Private v Public Privilege

	Private Privilege
	State Privilege

	Secondary information may be admitted at trial to prove the information protected by the privilege. Ie. A 3rd party can disclose information and it will be admissible.
	Primary and secondary sources of information will both be privileged and therefore inadmissible.

	The holder of the privilege must invoke the privilege or waive it.
	The court must claim the privilege on behalf of the State.

 However only the relevant Minister can waive the privilege in writing before the court; the court cannot unilaterally waive the privilege.


Pre-Constitutional Position on State Privilege

Duncan v Cammell Laird (1942 - House of Lords)

Facts:

A submarine had sunk due to design flaws. A relative of one of the sailors that died on the submarine sued for damages and asked the state to disclose design blue prints to prove their case.

Held:

The prints fell into state privilege because it was a time of war, therefore such prints fell into into security matters.

If the relevant Minister claims the privilege, the court has no discretion on whether to assess if the claim to privilege is valid or not.

Robinson v South Australia (1931 - Privy COuncil )

Facts:

Administration matter between organs of state.

Held:

Where the relevatn Minister claims the privilege but the matter falls into non-security matters; the court has a discretion to attach the privilege and to decide if the claim to privilege is justified.
Van der Linde v Calitz (1967 Appellate Division)

Held:

The court has a discretion over whether to grant the privilege over relevant evidence - therefore the court must examine the evidence whether it falls into security matters or non-security matters.

Therefore a court has a residual power to examine if the claim of privilege is justifiable - “Judicial peep”.

Constitutional Era

The common law definition has largely fallen away to give the constitutional approach.

Independent Newspapers Pty Ltd v Minister of Intelligence Services

Held:

Test of State Privilege:
The test to determine state privilege should be a harmonious proportional balancing between two competing claims:

The litigating party want access to the state information and can argue for this access in terms of the constitutional rights of freedom of expression (s16) and the right to access to courts (s34). These bundle of rights are called the ‘access to open and fair justice’; however these rights can be limited.

The claim by the state for denying the access to information can be found in the state’s constitutional duties to:

Preserve the peace and secure the well-being of the country (s41).

Maintain national security (s44)

Defend and protect the Republic (s200)

Maintain intelligence services (s209)

Investigate and combat crime (s205)

The court must balance the rights of the litigant against the duties of the state; this involves a proportional balancing exercise. The court must decide if the privilege attaches to security and non-security matters.

Swissborough Diamond Mines v RSA

Held:

Procedural Structure for the Test:

Courts are not bound by the ispse dixit (authority) of a Minister.

Courts are entitled to examine the evidence which the State wishes to classify as privileged - ‘judicial peep’.

The court must apply the constitutional test of balancing the interests of a party wishing to access state information against the interest of the state in non-disclosure.

The court may examine the claim of privilege in camera if it wishes.
The court may call witnesses to testify as to the nature of the material.
The onus is on the state to show why the information should be privileged/ show that any litigating party should not be allowed access to information.
Promotion to Access to Information Act 2000 [PAIA]

Held:

There is no conflict between the Act and the Test; this is due to the fact that the Act and the Test operate in two different spheres. 

PAIA: This relates to the extra-curial access to information by the public and private individuals. If these persons attempt to use state information for non-trial purposes, these acts will fall under the Act.

Court Test: If persons attempt to use state information for intra-curial purposes (ie.trial purposes), the court rules apply and the court must apply the test. 

Therefore State Privilege applies narrowly to intra-curial evidence.
PAIA relates to the general use of state information for extra-curial purposes.
Detection of Crime Privileges

In order to promote the efficient detection of crime, a privilege has arisen to protect communications which would tend to reveal the identity of an informer or which would otherwise expose the channels of communications of a crime, such as communications between officials in the course of an investigation.

 In R v Abelson  the Court upheld the claim of privilege regarding the disclosure of detective reports on the ground that it would be contrary to public policy to lay bare to the public the methods used by the police to control the liquor traffic. 

Today, any evidence that is unlawfully obtained will have to stand up s35(5)testing.
Police Docket Privilege

The police docket is divided into three sections:

Witness statements, lists of witnesses etc.

Administration matters such as registers of evidence.

The investigation diary - day by day diary of the investigation. Sets up a timeline of the investigation.

Pre-Constitutional Position

R v Steyn (1954):

Held: There is a blanket police docket privilege; therefore the state can refuse to hand over any part of the docket.

→However this is unfair as the police docket is integral to the trial.

Constitutional Position

 S v Shabalala 

Held: That the blanket privilege was unconstitutional as it infringed the rights of s 35(1);(2);(3); and (5).

Test: Proportionality based on balancing the interests of the accused in accessing the docket against the interests of the State in denying access in the interests of justice.

Therefore the court has a discretion to permit or deny access to the docket.

If the court grants access, the accused is automatically permitted access to Part A, however the accused must show good reasons to be allowed to access Parts B and C.

The Court is concerned with granting a Fair Trial to both the accused and the State

Seven Points of Shabalala - Long Form

1. The blanket docket privilege (as laid down in Steyn) is unconstitutional to the extent that it protects from disclosure all the documents in a police docket in all circumstances, regardless of the accused’s right to a fair trial.

2. The claim of the accused for access to documents in the police docket cannot be defeated merely on the grounds that such contents are protected by a blanket privilege in terms of Steyn.

3. Ordinarily, an accused should be entitled to have access to documents which are exculpatory, or prima facie helpful to the defence, unless the State can show that it is not justified for the purpose of a fair trial.

4. Ordinarily, an accused is entitled to statements of witnesses and the contents of the docket which are relevant for the accused to exercise his right to a fair trial, unless the State can show that it is not necessary.

5. The State is entitled to resist a claim by the accused for access to any particular document in the police docket on the grounds that such access is not justified for the purposes of enabling the accused properly to exercise his right to a fair trial or on the ground that it has reason to believe that there is a reasonable risk that access to the relevant document would lead to the disclosure of the identity of an informer or State secrets or on the grounds that there was a reasonable risk that such disclosure might lead to the intimidation of witnesses or otherwise prejudice the proper ends of justice.

Following on from this (5), the court still retains a discretion and the privilege is not automatic. The court should balance the degree of risk involved in attracting the potential prejudicial consequences for the proper ends of justice against the degree of the risk that a fair trial may not inure for the accused. A ruling by the Court pursuant to this paragraph shall be an interlocutory ruling subject to further amendment, review or recall in light of circumstances disclosed by the further course of the trial. 

An accused has the right to consult a State witness without prior permission of the prosecuting authority in circumstances where his right to a fair trial would be impaired without such consultation. If an accused wishes to consult with a State witness, he should approach the Attorney General for permission. If this is refused, the accused an apply to court. An accused cannot compel a State witness to consult with him if the witness declines or if it is established on behalf of the State that it has reasonable grounds to believe that such consultation might  lead to tentity of informers or that it might otherwise prejudice the proper ends of justice. The Court always retains a discretion to allow consultation.

Interests which the Accused Must Show

In order to be granted access, the accused must show that he needs it to:

Properly prepare for trial; properly prepare a defence.

To challenge the state’s evidence and properly prepare for cross-examination.

Identity weaknesses/strengths/ contradictions in the State’s case.

→ Accused must show that these are essential to have a fair trial.

State Interests

The State must show these interests will be infringed if access were to be granted:

In disclosing Part A, the accused will intimidate or tamper with witnesses.

Disclosure of privileged information.

Identity of informers being revealed.

Access will impede the ends of justice.

Court

The court applies this proportionality test in relation to incriminating evidence.

The courts apply their discretion on a case by case basis.
The onus is always on the State to prove that the accused should not be granted access.

Principles:Shabalala

The accused is always entitled to exculpatory evidence.

If access is granted by the court, access to Part A is always granted, but access to Parts B and C must be proved showing good reason.

The State can refuse access document by document in the police docket. Example: Documents 1-11 granted, but documents 12-15 are refused on the basis of several recognised grounds. Therefore there is not complete access.

Valid reasons for refusal:

Identity of an informer.

Document contains state privileged information.

Access will prejudice the State’s case.

Court retains a discretion on the state’s refusal on a document by document basis.

Therefore the court may permit the refusal or deny it.

Principles of Access to Witnesses

An accused can consult or interview a state witness on the following conditions:

The State cannot refuse a consultation of the accused with a State witness.

Procedure: Application made to the State prosecutor.

The State prosecutor may refuse access if the accused will intimidate a witness.

The court may overturn the State’s discretion and grant access.

Access to a witness is dependent on whether the state witness consents to being interviewed.

Even if the witness consents, the court can exercise a discretion to refuse access.

Administrative Requirements in Accessing the Police Docket

Improper Refusal: If the State refuses to disclose information after a court order directing it to do so, the trial will be stopped immediately as it is unfair.

Discovery procedure: Flexible and informal - a letter to the prosecution is sent to disclose the information in the docket. The state is obliged to hand over copires of the documents if the court orders it to do so in terms of a finding of the Test.

The state cannot intentionally keep documents out of the docket in order to deny them to the accused.

Discovery & Access occurs before trial not during trial. Therefore the information must be disclosed within a reasonable period of time before the trial.

There is a duty on the court, especially in regard to an unrepresented accused, to inform the accused of the existence of the privilege and how to access it.

Crime Detection Privileges

Privilege attaches to the investigation techniques, procedure and methodology of crime detection.

Police informers privilege.

The purpose of the privilege is to prevent the disclosure of information at trial.

It is claimed by the policeman, or by the state prosecutor on behalf of the policeman.

Privilege protecting Investigative Methods

R v Abelson

S v Peake

Protected Information

Communications between policemen in the investigation.

Any communication between a policeman and an informer.

Qualifications

S205 CPA: The accused has a witness immunity.

S39 PAIA: This Act allows the public to access information in a public body.  This provision must be read with s60 CPA. Section 60 CPA qualifies s39 PAIA, in that crime detection techniques are protected.
Proportional Test

Balance the interests of the accused against the interests of the State.

Court has a discretion exercised on a case by case basis.

Onus on the State to show why the information should be denied.

Reasons for the Crime Detection Privilege

Public Policy is the overriding reason

To ensure the confidentiality and safety of the informers.

To encourage witnesses in the public to come forward with information about criminal activity.

Protects the sources of crime detection.

[R v Schalkwyk]

Claim

It is claimed by the policeman, or by the state prosecutor on behalf of the policeman.

Or the court may inform the parties of the privilege.

Requirements for Claiming the Privilege

The communication between the policemen or the informer must have been made with the expectation that the privilege will apply.

The expectation must be an integral part of the communication and be material to the communication.
In the eyes of the community, it is a communication which should be privileged.
Whether harm will be caused by the disclosure. Y/N
Definition of an informer:

→Anyone with confidential information who is contacted or approaches a policeman to hand over over the privileged information.

Relaxation of the Privilege

In the interests of justice.

Where it may be necessary to prove the innocence of the accused.

Where the confidentiality of the informer/information is breached. Ie. The information is in the public domain already.

[S v Pillay]

Informer Privilege

Initial view: The informer can waive the privilege [R v Van Schalkwyk]
Present view: The informer cannot unilaterally waive the privilege; only the court may waive the privilege on behalf of the informer. This is due to the informer being entitiled to dignity, privacy and protection which the court must uphold. [Swanepoel v Minister of Security]
Informer Privilege in Civil Trials

Els

Constitutionality of the Privilege

→Right to a Fair Trial.

[Els]

Judge Privilege

A judge cannot be subpoenaed as a witness for a trial over which he has presided.

However a judge can be subpoenaed to appear before a different judge at a trial over which she has not presided over.

These principles apply to magistrates too.

Legal council maybe subpoenaed.

Judicial Notice & Presumptions 

Evidentiary facts that are automatically admissible without proof.

Forms of Evidence

Oral

Real

Documentary

Electronic

General Background

Judicial Notice and Presumptions: This is evidence is automatically admissible without proof.

The judge simply admits/acknowledges the evidence without calling witnesses to prove evidence.

Reasons

Public policy based on costs and time.

Allows the judge to control the flow and admission of evidence at trial.

Allows the judge to make certain evaluations in reaching a decision.

Presumptions have an effect on the burden of proof; allows the judge to allocate the burden fairly between the parties.

Judicial Notice

Nature of 

The law of evidence does allow a judicial officer to a limited extent to accept the truth of certain facts which are known to him even though no evidence was led to prove such facts.  This process is known as judicial notice and must be distinguished from the procedure of receiving evidence.  For instance, a judicial officer may, without hearing evidence, accept the fact that Pretoria is in South Africa, that there are 12 months in a year.  These facts are well-known or ascertainable and evidence to prove them would be unnecessary.

The Limits of judicial notice and basic principles

Judicial notice is taken of facts which are well-known to all reasonable persons or to a reasonable court in a specific locality. It is insufficient for a presiding officer to act on his own personal knowledge of facts. (S v Mantini)

Judicial notice may be taken of certain law and matters which are well-established practices or precedents of the courts.  Courts may also take judicial notice of facts which they are not required to notice.

Summary

Evidence of notorious facts - no closed list as general knowledge changes with time.

Evidence which is easily obtainable/ascertainable with reference to a source.

Evidence of Notorious Facts

General knowledge which a person is assumed to have:

Gestation periods

Liquor is intoxicating

Chess is a game of skill

Poker is a game of chance

Combustion engines run on petrol or diesel

Local notorious facts: These are not general knowledge but are found in particular locations; thus these facts are within the general local knowledge of people who live in that area: These facts should be notorious among all reasonably well-informed people in the area of the court.
State of roads

Where specific robots are set up

Evidence which is Readily Ascertainable

Judicial notice may be taken of facts which are not generally known but which are easily ascertainable, but they must be easily ascertainable from sources of undisputed authority e.g. maps, government surveys etc.
This is evidence which can be sourced from some site of information:

Books

Websites

Journals

Case citations

Legislation

Examples of Judicial Notice

Animals:

Instinctive behaviour of domesticated animals. 
Political matters:

States of war

Treaties between two countries

General relationship of SA with another country

Conditions within a certain country

Sovereignty of foreign states.
A specific political system in a country 
Recognition of a foreign government
[Inter-science Research v Republica de Mocambique].
Historical facts

Sociological facts

Poverty/AIDS is widespread in SA

Crime is widespread in SA.

Science and Scientific Instruments:

Judicial notice may not be taken of matters of science unless ‘they have permeated into the background knowledge of non-specialists.’ Judicial notice has been taken of the following i.e. no two fingerprints are exactly the same, the human period of gestation, an AK 47 firearm could operate as a machine gun, the process of weighing on a scale, a speed camera reflects a true image of what appeared in the camera lens.
Judicial notice has not been taken of the following i.e. the age upon which a girl reaches puberty.

Evidence of a measurement of scientific or mechanical instrument must be accompanied with testimony as to the trustworthiness of the method/process used and the accuracy of the instrument used, but a court may take judicial notice of the reliability of the measuring device in certain circumstances.
Financial Matters:
Judicial notice has been taken of the fact that the value of money has declined over the years (Bryant v Foot), that most public companies are incorporated for the purposes of making a profit from income (R v African Canning Co), etc.
Words:

Scientific 

Cultural 

Historical

Legal Meaning - refer to dictionary to ascertain the meaning.

The law:

Case law

Case precedents

Specific references to case authority

Legislation:

S224 CPA

S5 CPEA

One can simply produce a copy of the legislation in court; such copy will be admissible.

Foreign law/ Public International Law

S232: Customary international law is law in the Republic unless it is inconsistent with the Constitution or an Act of Parliament.
 S39 Constitution: Admissible except where there is a conflict between the domestic law and the international law - must call an expert witness to testify to the conflict.

Indigenous/Customary Law

Admissible, except where there is a conflict of laws - must call an expert witness to testify to the conflict.

Judicial notice of foreign and indigenous law may now be taken in terms of S 1 Law of Evidence Amendment Act.

Rule 30 of the Constitutional Court Rules

Any party to any proceedings before the court, and an amicus curiae properly admitted by the court, shall be entitled, in documents lodged in terms of the rules of the CC, to canvass factual material which is relevant to the determination of the issues and which does not specifically appear on the record.

Such facts must be either common cause or incontrovertible OR of an official, scientific, technical or statistical nature, capable of easy verification.  Rule 30(2) stipulates that all other parties may admit, deny, controvert or elaborate upon such facts.  Rule 30 cannot be relied upon by parties in relation of facts which are essentially adjudicative.  Davis has drawn the distinction between ‘adjudicative facts’ and ‘legislative facts.’ 

Adjudicative facts are facts such as who did what, when where and how. The parties are bound by the evidence on record and the normal common-law and statutory rules which govern judicial notice.

Legislative facts help the tribunal to determine the content of law and policy and exercise judgment to decide on the appropriate course of action.  Parties may go beyond the record of the case by relying on Rule 30.  Judicial notice of legislative facts may occur where the court must decide upon the constitutional validity of a statute or common law rule which hinges upon social, economic, political or scientific facts. 

Rule 30 seeks to ensure that the CC is well-informed about the general background of a specific rule before upholding it, striking it down, expanding or limiting it.

Presumptions

Definition: A presumption allows a court to infer from a fact or facts, a set of circumstances or a state of affairs.

Example: Presumption of sanity.

A presumption allows a court to infer from a fact or facts, a set of circumstances or a state of affairs.

Elliot defines a presumption ‘as a conclusion which may or must be drawn in the absence of contrary evidence.’ 
R v Bakes noted that ‘presumptions can be classified into two general categories i.e. presumptions without basic facts and presumptions with basic facts.’ 
A presumption without a basic fact is simply a conclusion which is to be drawn until the contrary is proved. 

A presumption with a basic fact entails a conclusion to be drawn upon proof of the basic fact”

Reasons for Presumptions

Thayer describes presumptions as ‘aids to reasoning and argumentation, which assume the truth of certain matters for the purpose of some given inquiry.’ 

Morton states that presumptions assist the courts in reaching a valid and effective affirmative finding. 
Allen’s reason is that presumptions are means of giving presiding officers control over the evidentiary process and is a device for prying information from litigants. Presumptions reflect policy preferences as to desired outcomes. 

Three Types of Presumptions

Irrebuttable Presumption of Law.

Rebuttable Presumption of Law.

Rebuttable Presumption of Fact.

[Tregea v Godart]

Forms

Common law

Presumption of sanity.

Codified/Statutory presumptions

Irrebuttable Presumption of Law

Irrebuttable presumptions of law furnish conclusive proof of the fact which is presumed and cannot be rebutted by evidence to the contrary. 
Examples:

Presumption of innocence.

Children under seven years of age are doli incapax and therefore not criminally liable.

Girls of 12 years or under cannot give consent to sex.

These ‘presumptions’ are actually not rules of evidence; they are rules of substantive law as they have no effect on the burden of proof. [Scagell v Attorney General Western Cape]
Irrebuttable Presumptions are rules of substantive law not rules of evidence; they do not affect the burden of proof.

Rebuttable Presumption of Law

Rebuttable Presumptions of law are rules of law compelling the provisional assumption of a fact.  An assumption will stand unless destroyed by evidence to the contrary. 
These are true evidentiary rules as they have an effect on the burden of proof

Definition: A rule of law that compels the provisional assumption of a fact. 

Definition: A rule of law that compels the provisional assumption of a fact. 

Therefore the fact exists until it is rebutted.

The presumption comes into operation once a basic fact is proved and will stand until contradicted by countervailing evidence.

Examples: See Notes for Elaboration

Marriage [Acar v Pierce]
Death: s1 of the Dissolution of Marriages on Presumption of Death Act. [Re Beaglehole]
Paternity: Husband of the wife is presumed to be the father of the child. (pater est nuptiae demonstrant)

Sanity.

Bigamy: s237 CPA
The facts speak for themselves: res ipsa loquitur [Arthur v Mieny]
Effect on the Burden of Proof

Presumption without proof of a fact

Presumptions, which operate without the requirement of proof of any basic fact, can be viewed as merely stating the rules as to the burden of proof.  The effect of these presumptions on the burden of proof is generally easily ascertainable.  

For example, the presumption of innocence requires the state to prove the guilt of the accused beyond a reasonable doubt, whilst the presumption of sanity requires a person alleging insanity to provide proof on a balance of probabilities.

Presumption with proof of a basic fact
In contrast, the effect on the burden of proof by presumptions that require proof of a basic fact is not always clear.
Three kinds of effect on the onus of proof: [R v Downey]
Permissible Inference: When the prosecution introduces the rebuttable presumption, the court is allowed to draw a permissible inference. This inference imposes a tactical burden on the opposing party, in which they may rebut the presumption or leave it.

Evidentiary Burden: When the prosecution introduces the rebuttable presumption, the evidence creates a mandatory conclusion and casts an evidentiary burden on the opposing party. The opposing party must rebut the conclusion otherwise they will lose the case.

Legal: When the prosecution introduces the rebuttable presumption, the primary burden of proof is placed on the opposing party. This is known as a reverse onus. Example: s217 CPA and S v Zuma.

Exam: Just need to know general onus and not the details

Which Onus is Placed?

Look at the type of words used, in either the common law or in statutes.

“Evidence of a fact (the presumption) shall be prima facie proof of...”

This creates a mandatory conclusion.
“In the absence of the contrary”

This creates a mandatory conclusion.
“X has happened unless the contrary is proved”

Reverse onus - primary burden on the accused.

All mandatory conclusions are constitutional; however 99% of reverse onuses are unconstitutional. [S v Zuma]

Example of a Rebuttable Presumption of Law Which is Constitutionally Valid

S v Meaker

Issue:

Whether the presumption of s131 of the Road Traffic Act of 1989 was constitutional, as it created a reverse onus on the owner of the car to prove that he/she was not the driver at the time of an accident.

Held:

CC tested the provision against s36. Held that the presumption was a reasonable and justifiable infringement on the owner’s CC rights. Reasons: Normally it is very difficult to prosecute traffic offenders as it is difficult to identify traffic offenders at the time of the accident, and this presumption eases the burden on the State; further this type of information is generally within the exclusive domain of the owner of the car. It is in the interests of society that negligent drivers are prosecuted. The presumption valid.

Rebuttable Presumption of Fact

Definition: Inferences which can be drawn from the existence of a specific set of facts.

A presumption of fact ‘is a mere inference of probability which the court may draw if on all the evidence it appears to be appropriate.’ You cannot draw inference if does not accord with common sense.

Res ipsa loquit uur - the facts speak for themselves. [Arthur v Mleny]
Definition: Inferences which can be drawn from the existence of a specific set of facts.

Not a true presumption: It is only a set of circumstantial evidence from which an inference is drawn.

 S v Skweyiya

The accused was stopped at a road block and lied to the police, telling them that he did not have a key to the boot.  The boot eventually opened containing stolen goods. The accused told police he did not know goods were in this boot.  The accused was found guilty of receiving stolen property but not guilty of theft.  The facts did not justify invoking the presumption that the accused himself stole the goods.

Examples:

Latent defects: If the owner sold the products with the knowledge of the defects, there is a presumption of liability.

Vicarious liability: The employer is responsible for the acts of the employee made within the scope of employment.

Examples - Elaborate

Marriage

There is no presumption of marriage (Acar v Pierce).  The validity of a marriage will be presumed once evidence is adduced showing that a marriage ceremony was performed.  The onus rests on the person who challenges the validity of the marriage to show its invalidity.  This rebuttable presumption of law creates a legal burden i.e. the validity of the marriage must be disproved on a balance of probabilities.  Proof that parties lived together as husband and wife is also required.

Where a man and woman are proved to have lived together as man and wife, the law will presume, unless the contrary be clearly proved, that they were living together in consequence of a valid marriage.  This is a rebuttable presumption in law.  Every marriage is presumed to be in community of property unless the contrary is proven (Edelstein v Edelstein). 

Bigamy

S 237 CPA - The words ‘unless the contrary is proved’ contained in subsections (1) and (2) place a legal burden on the accused, whilst the words ‘prima facie proof’ in subsection (3) place an evidentiary burden on the accused.

Legitimacy – (pater est quem nuptiae demonstrant)

The party alleging the legitimacy of a child must prove that the child was conceived by a woman whilst she was married, then the child is presumed to be legitimate.  A party contesting the illegitimacy must prove so on a balance of probabilities.  Hence a legal burden is created.  This presumption can be rebutted through blood tests indicating the spouse not to be the father.  Proof of the use of contraceptives carries little weight.  S 226 of the CPA provides that either spouse may give evidence that the parties did not have sexual intercourse during the period the child was conceived.

Paternity of illegitimate children

S 1 of the Children’s Status Act provides that if in any legal proceedings at which it has been placed in issue whether any particular person is the father of an extra-marital child, it is proved by way of a judicial admission or otherwise that he had sexual intercourse with the mother of the child at any time when that child could have been conceived, it shall in the absence of evidence to the contrary, be presumed that he is the father of the child.

Death

The Inquests Act and the common law state that a person can be presumed to have died in certain circumstances.  S 16(1) of the Inquests Act stipulates that where body of a person is alleged to have been destroyed or where no body is found, and the evidence proves beyond a reasonable doubt that a death has occurred; a judicial officer must make such a finding.  At common law however, it is not required to prove death beyond a reasonable doubt.  You merely have to show on a ‘preponderance of probability’.

Unlike the English law, which requires a person to be missing for 7yrs before death is presumed, SA law does not require any specific facts to be proved before death is presumed.  The court will not presume death merely because a person has been missing for a number of years (R v Beaglehole)

Res Ipsa Loquitur

‘The matter speaks for itself’.  It is applied where the cause of an accident is unknown.  An inference of negligence may be drawn from the accident itself where it is an accident which ordinarily occurs due to negligence.

In Authur v Bezuidenhout and Mieny, the appellant’s vehicle swerved onto the incorrect side of the road and collided head-on with respondent’s vehicle.  Both drivers were killed, and there was no explanation on the cause of the accident.  The court held that the maxim applied and negligence was inferred.

Presumption in Documents

Look at the wording for the type of presumption.

Example: Birth and Death certificates are presumed to be true and valid.

Public documents are presumed to be valid; eg. Drivers licence, ID book.

Exam

Determine if the document is relevant and admissible under the various categories of evidence (SFE, Character, Hearsay etc)

Determine if the document is admissible with reference to the specific rules regarding forms of evidence.

Forms of Evidence - Oral Evidence

Background

	Forms of Evidence:
	Introduced at trial via:
	Evaluate Evidence→ Establishes the probative value of the evidence: Either on a balance of probabilities or beyond a reasonable doubt

Probative value→ 

Direct or Circumstantial

	Oral
	Witnesses:Either subpoenaed or subpoeneaed decus tecum.

Expert witnesses: For real evidence generally.

Exhibits: Handed into court.

Parties themselves introduce evidence.
	

	Documentary
	
	

	Real
	
	

	Electronic
	
	


Introduction

The system of introducing evidence is based on the adversarial system; this means that the principle of orality is key. This principle means that viva voce evidence or oral evidence is essential to the trial process.
Generally evidence in criminal and civil cases is given orally in the presence of the parties. Exceptions: receiving evidence by way of commission, interrogatories or affidavit.
Rationale behind orality: the parties should get opportunity to confront the witnesses who testify against them, or should be able to challenge the evidence in question.

Principle of orality: the parties should get opportunity to confront the witnesses who testify against them, or should be able to challenge the evidence in question

S161 CPA & s42 CPEA
These sections lay down the principle of orality. However witness evidence may also be introduced in other means other than testifying.

Witnesses in criminal & civil proceedings should give evidence viva voce.
Evidence may be introduced via commission, interrogation or affidavits if the witness, on good cause shown, cannot testify.

Oral evidence also includes sign language.

Occasionally the services of a translator are needed to translate a foreign language into an official language.

Oral testimony in court allows the court to examine the demeanor and credibility of the witness, by examining such things as gestures and body language.

S162 - 163 CPA: Oath or Affirmation
Section 162 CPA:

No person shall be examined as a witness unless he has undertaken an oath in the form set out in this section. Oath must be administered by Judge, registrar or presiding officer.

Section 163 CPA:

Allows person who objects to oath taking to make an affirmation to speak the truth.

The oath/affirmation may be administered through an interpreter instructed by the court.
Witnesses must swear an oath or affirmation.
An oath is sworn on a religious book or alternatively an affirmation is given that the witness will tell the truth.
Effect:
The witness is obliged to tell the truth.

Penalities are attached for lying, such as fines and prison time.
Both affirmation and oath has the same effect. If in either case the maker may be charged with perjury or statutory perjury.
S164 CPA & s41 CPEA: Unsworn Evidence

In certain circumstances, certain witnesses are not required to give an oath or affirmation.

‘If the person who, through youthful ignorance, defective education or other cause, does not understand the nature and import of the oath or affirmation may in criminal proceedings give evidence without making an oath or affirmation.’
Eg. Youth/children; mentally defective persons; limited educational level.

Principle of Orality

Examination in chief

Cross-examination

Re-examination

Examination-in-chief

Purpose:

To introduce evidence which is favourable to your side.

Examine the witness with a question and answer session to produce favourable results.

Based on the concept of party control - the advocate must build a prima facie case in your favour.

The questions must all give only relevant evidence.

Rules of Procedure:

No leading questions may be asked of the witness.

A leading question is a question which suggests the answer or which assumes the existence of a certain fact.

A leading question is a question which suggests the answer or which assumes the existence of a certain fact.

Example:

“Did you see X stab Y?’’ - Leading question as the only answer to such a question is either “yes” or “no”.

“On Saturday, what did you see X do?” - Not a leading question as the witness may then answer “I saw X stab Y”. The witness is giving the explanation not the advocate.

Leading questions may be exceptionally asked in respect to facts which are not in dispute, and questions of a descriptive nature.
Examples: “Is your name Mr X/”
“What time was it?”
“Was it dark or light?”
Principle: Cannot ask leading questions for disputed facts in issue

Impeachment of an Unfavourable Witnesses: s190 CPA

Declare such unfavourable witness a hostile witness.
Effect:

Can cross examine the witness immediately to determine why the witness is giving unfavourable evidence.

Introduce the prior consistent statement of the witness to contradict the inconsistent oral evidence.

Call another witness to contradict the unfavourable evidence.

Previous consistent statements

A party presents the evidence in chief based on earlier extra-curial written statements made by the witness concerned. These statements may not be proved/quoted by the party conducting examination in chief. During examination in chief, earlier written statements have limited use – party merely examines the witness based on facts known to the latter. BUT the consistent statements by the witness (orally or written) may be used to show the credibility of the witness.

Refreshing Witness Memory 

A witnesses memory may be refreshed via prior written statements.

Requirements:

The written statement must be shown to be authentic ie. The contents of that document are truthful and not fraudulently altered.

Show that the statement is a contemporaneous statement. Ie. That the statement was made contemporaneously with the events/facts, when the witness could remember all the facts.

Produce an original copy of the statement.

Produce a copy for the opposing side.

Cross-Examination

Constitutionally Protected: s 35(3)(i): to adduce and challenge evidence.

Essential component of accusatorial/ adversarial trial - - -emphasis is on orality. This is when one questions the opponent’s witness. It follows after examination in chief. Essence of the defense is introduced during cross-examination.

Purpose

To enable the eliciting of favourable evidence for your own case.

To challenge and contradict the evidence given in examination in chief to expose the truth and accuracy of the evidence.

Granted a wider latititude: Can ask any question including leading questions.

Testing the reliability, credibility and observational accuracy of the evidence of the witness.

There is a duty to cross-examine:

A failure to cross examine will result in a failure to build up a defence for one’s client.

Therefore there is a duty to the client and the court to cross-examine.

A failure to cross-examine will result in adverse inference being drawn against the client. The court will imply that the witness is reliable, credible and accurate in their evidence.

However cross-examination is a tactical decision. An advocate is not obliged to cross-examine immediately; they may reserve the right and recall the witness at a later stage.

Limits

Courtesy: The advocate must at all times be courteous and may not be abusive; however they are permitted to be aggressive and ruthless. They are permitted to break down rude witnesses.

Cannot ask misleading or vague questions. All questions must be relevant to the facts in issue.

Cannot ask questions which lead to inadmissible evidence.

Cannot ask questions which lead to privileged evidence.

Cannot ask questions defined in s197 & s211 CPA (character evidence) unless a window of opportunity is granted through s197(d).

Sections state that A who gives evidence may neither be asked not be required to answer any question which tend to show that he has been convicted or charged with any other offence apart from the one which he is standing trial for.

Cross-examination to credit: Establishes the credibility of the witness

.As to memory

 As to intelligence.

As to perceptions.

As to accuracy.

A wide latitude is granted: s163 CPA.

Allows questioning which is repetitive if there is a purpose to that questioning.

However the questioning must not become abusive, irrelevant or coercisive.
It must not be unreasonably repetitive: If it is an objection will be raised that the question was ‘asked and answered’.

Code of Conduct of the Bar Exam: Advocates must uphold ethical considerations of courtesy and politeness.

Cannot question a witness for irrelevant evidence.
Re-Examination

Purpose:

To clear up any misunderstandings, mistakes and wrong impressions produced by the cross-examination.

Enable the witness to present a full picture or correct impression.

The three steps of examination occur for each and every witness.

Principle of orality and confrontation.

Court Questioning

The judge is permitted to question the witness in re-examination to clear up or set up any issues by the witness, or if an advocate has failed to ask any relevant question.

However the judge may never lose their impartiality and take over any other role in the court.

Court has a right to question any witness at any time during the proceedings and the leading rule does not apply (but it is desired that leading questions be avoided). This usually happens after re-examination.

R v Rall
Difficult to define the limits on which the court may base their judicial questioning. Broad limitations:

Judge must conduct trial to be impartial and fair to all parties;

Judge must refrain from questioning to such an extent to loose judicial impartiality and objectivity;

Judge must not question in a way which will intimidate/disconcert a witness to affect his demeanor/impair his credibility.
Supplementary Procedures

S170A CPA

Where a witness is under 18 years of age and is shown to be unduly stressed if called to testify, an intermediatory will be appointed to relay questions and answers between the court and the witness.

This is only exceptionally permissible; the younger the person the more likely this will be granted. Also in cases involving a sexual nature.

Intermediatory: Person

Not a lawyer; either a parent or guardian, or psychologist/ social worker. There must be some degree of intimacy between the witness and the intermediatory.

Witness is questioned either in a room with a one way mirror, or via closed circuit camera.

S v Stefaans
A court faced with the application for the provision of s.170A to be invoked, should be mindful to the dangers of the use of an intermediary. Those dangers are:

Cross-examination thru an intermediary may be less effective than direct cross-examination;

A has a prima facie right to confront his accusers and to be confronted by them;

Human experience has shown it is easier to lie to someone behind their backs as to their faces.

Provisions of this section will find application more readily in cases of physical or mental trauma or insult than in any other type of case.

Giving evidence in court is stressful in any event. The court must find that the stress will be undue. Thus it seems fair to say that the younger the witness, the more likelihood that the stress will be undue.
Constitutionality?

S158(2)(a) CPA:

Subject to s153, a court may at its own initiative or on application by public prosecutor, order that the witness/accused give evidence thru closed circuit television or something similar. The witness/accused must consent to the order.The accused or witness themselves may also apply for such an order.

Section 158(3):

A court may make such an order under s.158 (2) (a) if:

The facilities are readily available or obtainable and it appears to the court that to do would:

prevent unreasonable delay;

save costs;

be convenient;

it’s in the interest of the security of the state or public safety or in interest of justice or public;

Prevent prejudice or harm/likelihood thereto to any person of they testify or is present at the court proceedings.

In the public interest that certain witnesses should not be intimidated by court proceedings.

Where the witness is intimidated or else their identity needs protection, interrogation will occur via closed circuit cameras.

This request will only be granted in exceptional circumstances.

This section may be unconstitutional as it prevents the accused from confronting a witness. 

However the right for the accused to challenge evidence can still be limited via s36.

These sections may be a reasonable limitation on the right to cross-examine, as it is only granted in exceptional circumstances in the public interest.

S v F

To allow the witness to testify behind closed circuit might encroach on the A’s rights in that it may affect the forcefulness of the cross-examination. Thus, s. 158(2) (a) & s. 158(3) must be interpreted restrictively.

Requirements in s. 158(3) (a), (b) and (c) must be met as well as one requirement in either s. 158(3) (d) or (e).
Supplementary Procedures

If a witness shows good reason for not testifying at trial, they may adduce evidence by way of commission, interrogation or under affidavit(only in the High Court).

Good Reasons:

Ill health.

Old age and infirmity.

Absence from the country.

Chapter 18: Civil Procedure

Same procedure used in criminal procedure.

Documentary Evidence

BACKGROUND Recap

	Categories
	Forms
	Probative Value

	Hearsay
	Oral
	Weight attached to the form of evidence

	Character
	Real
	May be direct or circumstantial evidence

	Etc
	Documentary
	

	
	Electronic
	


Definition

Common law:

R v Daye

‘Document’ is any written thing capable of being evidence. It is immaterial what the writing was made on.

Section 33 of CPEA:

“Document” includes any book, map, plan, drawing or photograph.

Section 221 of CPA:

“Document” includes any device by means of which information is stored or recorded. 

This definition has been held to include computer output in certain circumstances.

Sections 246 & 247 CPA

Document includes a pamphlet, letter circular, placard or list.

Seccombe v Attorney-General

For definition of document. 

Documents: Real and Documentary Evidence: NB!!

One must distinguish between the purposes for which the documentary evidence is to 
be admitted. If the documentary evidence is being adduced to prove the truth of the contents of the document, then such documentary evidence may fall within the parameters of documentary hearsay, and admissibility will be governed by section 3 of the Law of Evidence Amendment Act 45 of 1988 or Part VI of the CPEA or other statutory provisions dealing with documentary hearsay.

If however, one wishes to adduce the documentary evidence to prove what the document contains then admissibility falls within the common law and some statutory provisions.

Another example is that of a painting that was stolen. If one wishes to introduce the painting as evidence that it was stolen, then its value lies in the fact that it was stolen, not in what the painting contains. Therefore it falls under real evidence.

However if one wishes to prove the contents of that painting (such as it contains a particular marker/ signature), then that painting forms part of documentary evidence.

Admissibility Requirements for Documentary Evidence

the statement or contents of the document must be relevant and admissible

the actual authenticity of the document must be proved

the original must be produced 

Some documents require tax - therefore a revenue stamp must be attached.
Kinds of Documents

Private documents:

These are documents generated between two private individuals. Eg. Contracts, wills.

Public documents:

These are documents between a private individual and the state. Eg; Car licences, gun licenses and title deeds.

These are docs that had been made by a public official, in the execution of a public duty and for public use and access.
Official documents:

These are a subcategory of public documents. These documents are generated between two government officials and are generally not for public use or access.

Ancient documents:

Documents which are 20 years or older. As long as one can prove that the document is ancient, then the requirements of authenticity and originality are assumed.

Private Documents: Requirements

Originality: Produce the original document as this satisfies the best evidence rule.

Authenticity

Original (unless secondary rules apply)

Tax (if necessary)

Public Documents: Requirements
Section 18 & 233 CPA :

Certified copies of public documents are admissible if certified as a true copy or extract by the officer to whom the custody of the original is entrusted.
Requirement of Originality

If a party wants to produce a document as evidence the original is required unless non-production of the original can be satisfactory explained. The requirement that primary evidence of a document should be adduced may be remnant of the best evidence rule.
The Best Evidence Rule requires that the original document be produced
There may be more than one original – or if there are duplicates, and then both copies are originals, the same goes for carbon copies. An example is pleadings in which three copies are signed by the registrar.
If one copy of an agreement is signed by one party and the other copy by the other party, then each copy ranks as primary evidence against the person who signed it.

Telegram – original is the one handed in at the post office. Certified copies of telegram – admissible through s. 234 CPA and s. 20 CPEA.

Holder of licenses or the terms thereof can only be proved by the production of the license or copies expressly authorized by statute. Proof of ownership can only be properly proved by title deed production or register or duly certified copy under s. 18 CPEA.

R v Pelunsky

A attempted to defraud the municipality by making false entries on tickets as to the number of sheep taken to the market. The prosecution attempted to prove the entries on the tickets by producing the counterfoils which were made at the same time as the originals.

Held:

Inadmissible secondary evidence because of lack of explanation about where the originals were.

Primary / best evidence rule applies only where the contents of the documents are in dispute. The rule does not apply where the document helps to prove some fact which can be proved by other means.

R v Amod and Co (Pty) Ltd

A was charged with selling goods in excess of the maximum price. The customer (police trap) was handed an invoice and cash slip. The document was subsequently lost and was held that secondary evidence was admissible because the offence could be proved without the necessity of producing the documents.

Therefore the adducing of original documents into evidence falls within the primary or best evidence rule and it only applies when the contents of the documents are in dispute. If you can prove a fact by some other means then you won’t have to meet the primary or best evidence rule. 
R v Lombard

Fact that A was a retail butcher in a controlled area could be proved by evidence other than the contents of a registration certificate. 

Case also illustrates the best evidence rule does not apply where:

The fact in issue is the existence of the document not the contents of the document.e.g. what is in dispute is whether a contract was concluded between two parties and not what the contents of the contract were.;
What is to be proved is the existence of a relationship or status flowing from the document.e.g where a proof of marriage is required but there is no marriage certificate available, the marriage may still be proven by producing evidence of co-habitation, that a marriage ceremony took place etc.
Exceptional admissibility of secondary evidence

General rule: Secondary evidence is inadmissible.

There are exceptions to the rule. Before secondary evidence of the contents of the documents may be led, the absence of the originals must be satisfactorily explained.

Secondary evidence is admissible upon good cause shown (private docs) or in terms of statutory exceptions (public & official documents)

When secondary evidence is permitted:

Evidence that the original is destroyed / cannot be located after diligent search will pave way for admissibility of secondary evidence.

Allowed when the production of the original would be illegal e.g. production of original public-service vehicle certificate would be illegal to remove it from the vehicle.

If the production of the evidence is impossible e.g. writing has been fixed onto an immovable object.
Allowed if the original is in the possession of the opposing party/ 3rd party, who refuses to produce it or who cannot be compelled to produce it.[Note: Notice to produce in terms of rule 35(10) in civil matters in the high court and MCR 23(4) in the Magistrates’ court may be issued to compel production. A subpoena duces tecum  i.e. to produce the item in court may also be issued.]
Statutory exceptions: Mostly deal with public documents
Statutory Exceptions

Section 231 CPA: Public Documents

Any doc which purports to bear the signature of any person holding a public office and which bears the seal or stamp of the department/office/institution to which such person is attached, shall by its mere production of the document at criminal proceedings, be prima facie proof that such a person signed the document.

Section 6 CPEA and s233 CPA has the same effect.

Section 234 CPA: Official Documents
Sufficient to prove an original official document which may or may not be a public document and which us under the control of or in the custody of any state official by virtue of his office of a copy or extract is certified as being true by the head of the department concerned or any state official authorized by the head to do so. The certified document may be led in evidence.

The section also states that an original official document may not be produced without an order from the Attorney-General.

Section 37 CPEA & s222 CPA: Ancient Documents

Docs that are proved or purported to be not less than twenty years old, and come from proper custody, are presumed to have been duly executed if there is nothing to suggest the contrary.

Requirement of Authenticity

General Rule : the party wishing to produce a document must prove that it is authentic. 

Usually this is done by leading evidence of the maker, signatory or person who witnessed the signing or who can identify the writing or signature of the author. If relevant that the document was in the possession of a specific person, then this too must be proved.

Call the maker, signatory or witness of the document, or any other person who can identify the writing or signature of the author, to the stand to give oral testimony.
Or alternatively, one may call the person who has the document in their possession.
The probative value of the document depends on the maker of the document.
Section 35(9) of Supreme Court rules: Consent

In a pre-trial conference, both parties have consented to the authenticity of the document via a notice of avail. The document is then presumed to be authentic.

If the authenticity is not proved or admitted then the doc is inadmissible and may not be used for the purposes of cross-examination.

Foreign Documents: SCR 63

These are documents which are generated outside the borders of SA and in accordance with the laws of that foreign country.

Must approach the department of foreign affairs of that country and ask for an apostile ( stamp of authenticity)

Unique Types of Documents

Bankers Books: S236 CPA

A signed affidavit is made by the banker that the record forms part of the records of the bank, made in the ordinary course of business.
Judgments:

Civil Matters: s17 CPEA

The copy of the judgment must be signed and stamped by the registrar or clerk of the court from whence the judgment was issued.
Criminal Matters: s235 CPA

Same as civil matters.
Private and Public Documents that require a Revenue Stamp
These documents must have a revenue stamp attached for tax purposes.
Stamp Act of 1968.
Proof of authenticity and secondary evidence allowed by statute for certain documents, usually public documents
Letters and telegrams

Usually proved by the writer giving evidence and being asked whether the signature is his and whether he was the author of the letter.

Post mark in envelope is prima facie evidence as to the date and place on which it was posted. Fact that it has been posted – rebuttable presumptions of fact that it has been delivered.

Telegrams – the form handed in at the post office is the original document.
Discovery of Documents

Civil Proceedings: HCR 35 & MCR 23



Criminal Proceedings: s87 CPA

Flexible: A request for further particulars is made to the prosecutor. Also an informal oral request can be made for copies of the relevant documents.

An accused can also access the police docket [Shabalala]

Real Evidence

Introduction

“Real evidence” relates to material objects for inspection by the court.” 

It includes any thing, person or place which is observed by the court to allow it to draw a conclusion as to any fact in issue.

Examples

Weapon used in the commission of a crime, 

films, 

photographs, 

video recordings, 

blood tests,
Footprints,
Handwriting,
Fingerprints,
Appearance of persons,
Inspections in loco.
“Real evidence” relates to material objects for inspection by the court.” 

Real evidence owes its efficacy to the evidence of the witness who explains how the exhibit was used. A witness normally clarifies the relevance of the production of the real evidence.

Real Evidence is introduced via exhibit and must be accompanied by an explanation by a witness.

Procedure

The evidence is contained and labelled in an exhibit.

The exhibit is handed into court.

A witness must be called to explain the relevancy of the evidence.

A witness may be either a layperson or an expert.

In civil trials there are specific rules for the calling of a witness to explain the exhibit: A notice of the expert witness must be handed into court and the opposing party, together with a summary of the testimony of that witness.

In criminal trials the process is the same.

For some evidence the court does not need the explanation of a witness and may draw its own conclusions upon examination.

Examples- Explanation
Appearance of persons

Physical appearance and characteristics. E.g. examine wounds sustained and describe observations for the purposes of the record. Identity may also be established by the person’s physical characteristics: size, strength, dexterity and other physical peculiarities may be relevant to the issue of guilt/innocence.

Physical appearance may also serve as real evidence for the approximate age.
Fingerprints

Strong probative value of linking accused to the commission of the crime if the fingerprints are found at the scene of the crime or on the object.

Obtaining fingerprints are as follows:

policeman lifts print by means of a folien form the object and sends of the fingerprints of folien and those of suspect to police expert stationed at the main centre;

the expert compares the two sets of fingerprints;

the expert will mount large photographs of the fingerprints and show out all the similarities;

If expert attends court, he will re-take the fingerprints and compare once more to the prints at the scene.

NOTE: 7 points of similarity are sufficient to show beyond a reasonable doubt that the prints where made by one in the same person. Less than 7 point matches will not be admissible.
Footprints

Do not require explanation by expert and court obviously is not obliged to accept an opinion as to the identity of the footprint. The court  can examine and make an opinion for itself.
Handwriting

Comparison between the disputed handwriting with any writing proved to be genuine may be made by a witness. Such writings and evidence by the witness may be used as proof or otherwise of the writings in dispute. The writing submitted for comparison is real evidence.

Blood tests, tissue sampling and DNA identification

Results of blood tests may be used in litigation (usually driving under the influence/ driving with excess blood-alcohol level).

Paternity cases: red blood cell tests can give a negative result THUS can only say that the alleged father can’t be the father.

HLA tissue typing test may be used to prove paternity more certainly. BUT this testing is merely used as corroborative evidence of the complainant / plaintiff.
DNA “fingerprinting” is far more precise. Essence is that each person has unique genetic code – 46 chromosomes – which hold the code for the chemical DNA. A sequence of the code appears repeatedly along the length of the DNA molecule – all these copies are unique to an individual except for identical twins.

The testing can be done on blood samples, semen, hair roots, and shin scrapings.  It has been used to establish both guilt, innocence and relationship.

The chance of error is remote and if done properly, can be used as beyond reasonable doubt to prove identity.

The testing process must be executed and recorded with such care that it can be later verified by any objective scientist and a fortiori also a court of law.

Inspections in loco: s169 CPA, HCR 39(16) & MCR 31

The court, including the judge, parties and the witness, go to the scene of the crime or incident.

The witness explains the events using the geography of the scene. The witness then can be cross-examined after the explanation.

Electronic Evidence

Introduction: Problems With Electronic Evidence
Admissibility has been frequently constrained by requirements of admissibility attaching to documentary and hearsay evidence.
The courts have not been consistent with their classification of machine-generated evidence as being real or documentary evidence.
Dangers of Analogue Evidence

Alteration or editing of the evidence.

Intelligibility - whether the evidence is focused/fuzzy/audible.

Machine & computer generated evidence: 

This is analogue evidence.
Examples:
Photographs with a negative.
Video recordings with a tape.
Film and audio recordings with a tape.
Real or Documentary?

Classification is very important because the only criteria for real evidence to be admissible is that it has to be relevant to the issues before the court.

Question of authenticity affects the weight accorded to the evidence but not its admissibility.

Admissibility of documentary evidence on the other hand – is dependent on compliance with three rules:

Statement in the doc must be relevant or otherwise admissible;
Authenticity must be proved;

Original document must normally be produced. (Best Evidence Rule)
Photographs

Real Evidence: s232 CPA

Where it is a stolen item.

Depending on its function produced to show:

Injuries (delictual or criminal purposes).

Accidents (scene).

Photo array (ID parade via photos).

S 232 of the CPA permits photos to be introduced as real evidence.

The only admissibility requirement is that the photo be relevant.
Documentary Evidence: s222 CPA & s33 CPEA

Photographs must conform to these requirements:

Accuracy

Authenticity.

Reliability ( call an expert witness such as the photographer who took the photo)

Nature of Video, Films & Audio Tapes

Mpumplo

Video evidence.

Held:

A video is real evidence and therefore its admissibility is governed by its relevance only. If there is an issue of authenticity or reliability, such issues can be decided after the evidence is admitted.

Ramgobin

Audio & Video Tapes

Held:

These are not real evidence; they are actually documentary evidence. Therefore it must meet the following requirements before it is admitted:

originality;

no interference had taken place;

they related to the incident in question;

recordings was faithful;

identity of the speakers where identified;

Recordings were sufficiently intelligible.

Baleka (1)

Audio & Video Tapes

Held:

These are real evidence.

Baleka (3)

Held:

These are real evidence. Any issues regarding the reliability of the tape can be decided after the evidence is admitted.

Problems with These Judgments

If one were to admit the evidence based solely on whether it was relevant, it would force the accused to defend the evidence and thereby he would have to break his silence. As such admitting the evidence as real evidence violates the accused’s right to silence.
Academics view the Ramgobin judgment as better, as it does not infringe the right to silence. The reliability of the evidence is determined before it is admitted.
Proof of Reliability of the Machine

Machine generated evidence when produced as either documentary or real evidence, will require authentication in so far as the reliability of the mechanical process and apparatus is concerned. Some instances the courts have taken judicial notice of such processes. Note: computers are generally regarded as too sophisticated and new to attract the operation of such doctrine.

Digital Electronic Evidence

Digital data (data created or stored on an electronic device e.g. computer, the Internet, cellular telephone and which is easy to manipulate and change)
E-commerce (electronic commerce). Ie. Electronic contracts

Delicts (cyberbullying)

Crimes (cybercrimes)

Electronic Communications and Transactions Act 25 of 2000

Governs the admissibility of digital electronic evidence.

Sets out the statutory equivalent to the Best Evidence Rule and Electronic Signatures.

Electronic Signatures: Two Types

Ordinary signatures.

Advanced electronic signatures.

Definitions

“Data message”:

means data generated, sent, received or stored by electronic means and includes-

   (a)   voice, where the voice is used in an automated transaction; and

   (b)   a stored record;

“Data”:

Electronic representation of information in any form.

“Data controller”

Means any person who electronically requests, collects, collates, processes or stores personal information from or in respect of a data subject

“Electronic Transaction”

Includes commercial and non-commercial transactions.

“Ordinary Signature”

This sets out the consent of the parties, as contained in a data message.

“Advanced Signature” - s37 

Means data attached to, incorporated in, or logically associated with other data and which is intended by the user to serve as a signature;

Important Sections

S11

The data message has legal force.

S12

A requirement in law that a document or information must be in writing is met if the document or information is-

   (a)   in the form of a data message; and

   (b)   accessible in a manner usable for subsequent reference.

Where the legal requirement is that the document has to be in writing, this section permits an electronic document or data message to be admitted.

S13

Signatures: Where a document that must be in writing requires a signature, an electronic advanced signature is sufficient.

An ordinary signature is any method that proves the identity of the maker and sets out the consent/approval of that person.

S14

Originality:

A data message is original where:

The integrity of the data message is established,and;

That information is capable of being displayed or produced.

The message has integrity if:

The message remains complete and unaltered.

Except for any changes that occur arise in the normal course of business.

The message is stored in a complete, reliable and integral manner so that it is usable.

In the light of the purpose for which the information was generated, and;

Having regard to all other relevant circumstances.

Section 15: Very Important

Admissibility and evidential weight of data messages

15. (1) In any legal proceedings. the rules of evidence must not be applied so as to deny the admissibility of a data message, in evidence- 

(a) on the mere grounds that it is constituted by a data message; or

(b) if it is the best evidence that the person adducing it could reasonably be

expected to obtain, on the grounds that it is not in its original form.

These sections facilitate the admissibility of electronic evidence.

The best evidence rule applies to electronic evidence, unless it can be shown that it was reasonable not to produce the evidence in its original form under 15(1)(b).

( 2 ) Information in the form of a data message must be given due evidential weight.

(3) In assessing the evidential weight of a data message, regard must be had to- 

(a) the reliability of the manner in which the data message was generated, stored or communicated;

(b) the reliability of the manner in which the integrity of the data message was maintained:

(c) the manner in which its originator was identified; and 

(d) any other relevant factor.

A data message made by a person in the ordinary course of business or a copy or printout of or an extract from such data message certified to be correct by an officer in the service of such person, is on its mere production in any civil, criminal, administrative or disciplinary proceedings under any law, the rules of a self regulatory organization or any other law or the common law. admissible in evidence against any person and rebuttable proof of the facts contained in such record, copy, printout or extract.

S15 creates a presumption: The information contained in the data message is rebuttably presumed to be true.

This might not be constitutionally valid as it creates a reverse onus.

S17

Where the common law or statute requires a person to produce a document (eg. A subpoena decus tecum), an electronic document is also admissible.

S19: Other legal requirements

Where the law requires multiple copies of a document - a data mesage amounts to multiple copies.

Where the law uses terms such as 'document', 'record', 'file', 'submit', 'lodge', 'deliver', 'issue', 'publish', 'write in', 'print'; all these terms are covered by a data message.

Where a seal is required; an advanced electronic signature can be used.

Where a document requires it to be registered at the post office. - the data message can be sent to the post office, which will electronically register it, and send back an electronic delivery slip.

Ndlovu v Minister of Correctional Services

The court has a discretion in assessing the admissibility of that electronic document.

“Where the probative value of the information in a data message depends upon the credibility of a (natural) person other than the person giving evidence (ie.hearsay), there is no reason to suppose that s15 overrides the normal rules of hearsay evidence (ie. The maker of the statement must give evidence). On the other hand, where the probative value of the evidence depends upon the credibility of the computer (as the information was processed by the computer) the hearsay rule will not apply, and the weight of the evidence will be determined with regard to s15(3) factors”

So where the probative value of that electronic document depends on a natural person other than the person giving evidence, then the hearsay rule applies. Then the maker of that statement must give evidence.

However where the electronic evidence is generated by the computer itself, then the hearsay rule does not apply, but the factors listed in s15(3) apply.

Ndiki

Evidence that depends solely upon the reliability and accuracy of the computer itself and its operating systems or programs, constitutes real evidence.
As such it is admissible in terms of s15(2) and the court has a discretion to assessing its weight in terms of s15(3).
Where the hardware on which the data message is stored is questioned on its reliability; real evidence (with the testimony of an expert witness) must be called.

Documentary electronic evidence must conform to the hearsay rule. NB!!!

Witnesses: Compellability & Competency

Background

A Competent witness-A party is allowed to ask a witness to give evidence but the witness cannot be compelled to give evidence.

A Compellable witness-A witness, who is not already in the box, can be compelled to give evidence.

Privilege-A witness is already in the box, but may refuse to answer certain questions, he is therefore privileged in respect to those questions. 

Such privileges are the privilege against self-incrimination, professional/legal privilege and marital privilege.

A person’s religious belief cannot make him an incompetent or non-compellable witness - every person must take either an oath or affirmation.

Competence

This is the ability of a witness to be called to testify.

General Rule

Adults are always competent witnesses.

However there are specific rules relating to the competency of children and insane or temporarily intoxicated persons.

Adults are always competent witnesses.

General Rule: s192 CPA and s8 read with s42 CPEA

Every person is presumed to be a competent and compellible witness (presumption of fact)

This rule applies in both criminal and civil proceedings.

Due to the residuary clauses SA follows the English law, which states that a party to a civil proceeding is regarded as a competent witnesses to testify in his own defence, AND he can also be compelled by his opponent to give evidence for the opponent i.e. you can call a defendant as a witness.
Procedure

Both parties cannot consent to the testimony of an otherwise incompetent person - whether a person is competent is a court decision only.

The court assesses the person through its own observation.

If the issue of whether a person is competent, the court may postpone the main trial and hold a trial-within-a-trial to determine the issue of competence. During this mini trial expert witnesses can be called to determine if the person is competent.

A competent witness cannot refuse to testify. If they do, they are in contempt of court and liable to a fine and/or imprisonment. [s189 CPA; s30 Supreme Court Act; s51 Magistrates Court Act]
However a recalcitrant witness can raise a just excuse. {see criminal procedure}
Categories of Incompetent Witnesses

Children

Common Law: Children are generally competent witnesses no matter their age. 

However a strict test is applied in respect to children under s164 CPA to determine competency.
Test:

Does the child appreciate the duty to speak the truth?

Is the child of sufficient intelligence and maturity to speak the truth?

Can the child communicate effectively?

The child must be sworn in through an oath or affirmation.

If the child is not old enough to be sworn in, the judge can instruct the child to tell the truth.

The Cautionary Rule applies to the testimony of children

A child may testify against their parents; however the decision to permit this is discretionary and must be used only when necessary.

Mental Capacity of a Person

S194 CPA & s9 CPEA - Rule: No person who is afflicted with mental illness or is labouring under an imbecility of mind due to intoxication, is competent to testify.

Applies in both criminal and civil proceedings.

Intoxication refers both to liquor and drugs.

Whether a person is mentally ill to render them incompetent is a matter of degree.

A person must have a significant mental illness to render them incompetent.
The mentally ill person must not be within a lucid interval (lucidium intervalium).
Procedure:

Hold a trial-within-a-trial to determine competency through the calling of expert witnesses.

Determine degree of mental illness or intoxication.

Test:

Can that person convey their answers to the court. [S v Katoo]
Essentially asks the question ‘to what extent is the person deprived of the proper use of his/her reason?’
Other Catergories

Dumb and deaf persons:

These are always competent witnesses as an interpreter can be used to convey questions and answers to the court.

Judicial officers:

Judges and Magistrates are not competent to give evidence in cases they preside over/have presided over.  They should recuse themselves if they have personal knowledge of a fact in dispute and they may then testify after recusal.  

If a judge is competent to testify in any given case, a subpoena may not be issued against him without leave of the Judge President of that division’s High Court.

Officers of the Court:

Attorneys, advocates, and prosecutors are competent witnesses in cases which they are professionally involved.
Compellibility

The compellibility of a witness depends on who is calling the witness - either the State or the Defence, and who is being called: either the accused, co-accused or spouses.

Accused:

An accused is a competent but non-compellible witness.

Accused persons have the right to silence under s35(1) & (2) of the Constitution.

Neither the State nor the Defence can compel testimony.

Co-Accused:

A co-accused is a competent witness against the accused, but is non-compellible.

Neither the State nor the Defence can compel a co-accused to testify against the accused.

This is due to the co-accused’s right to silence.

The co-accused may waive this right.

The State may compel a co-accused to testify against an accused in limited circumstances:

The State must break the nexus between the accused and the co-accused to force testimony.

If the charge is withdrawn against the co-accused.

If the co-accused is found guilty/ not guilty.

The co-accused is found not guilty and discharged.

The trials are separated or the issues are separated.

The Cautionary Rule applies to the testimony of a co-accused.

Spouses

Civil Cases:

The spouse of a party is a competent and compellable witness for and against the party concerned.

However once in the witness box the spouse can claim the various privileges, such as the privilege against self-incrimination, professional privilege and marital privilege.

Criminal Cases:

Witness for the defence

The spouse of an accused is a competent witness for the defence-regardless of whether the accused is charged jointly with any other person.

If the spouse is called to testify on behalf of the accused she is both competent and compellable. 

A spouse is also a competent witness for any co-accused of the accused, but she cannot be compelled to testify. 

Therefore competent and compellable for the accused; but only competent and not compellable for the co-accused.

Witness for the prosecution 

The spouse of an accused is a competent witness for the prosecution but she cannot be compelled to testify in this capacity. 

Accused spouse: Competent but non-compellable.

However, she is a competent and compellable witness for the prosecution where the accused is charged with a crime which falls into these categories:

Competent and Compellable if spouse falls into these categories

Any offence committed against the person of either of them or the child of either of them.

Any offence under the Children’s Act committed in respect of any child of either of them.

Any contravention of any provision of S 31(1) of the Maintenance Act 1998, or of such provision as applied by any other law.

Bigamy.

Incest.

Abduction.

Any contravention of any provision of the Sexual Offences Criminal Procedure Act - extended definition of rape.
Fraud
These provisions apply to ex-spouses as well, for any crime committed whilst married.
The rule of non-compellability is based on the consideration that the marital relationship should be protected.  The consideration loses its validity in the crimes above because they are directed at harming the relationship in some way. 
Other Types of Compellability

Members of Parliament

MP’s cannot be required to give evidence in civil proceedings while in attendance at parliament but they may be required to do so if the court holds its sitting at the seat of Parliament, which is the Western Cape High Court.

Whilst in recess, an MP may be compelled to testify in any court in SA.

Heads of State

The president is both a competent and compellable witness, but only in exceptional circumstances

 President of RSA v SARFU 

The CC said an order compelling the President to testify should only be done in exceptional cases, where interests of justice demand this be done.  When this happens the special dignity and status of the office of President must be taken into account.

Diplomats (Foreign Diplomats)

Foreign diplomats are non-compellable witnesses, unless the country of origin waives the diplomatic privilege.

 S3 of Diplomatic Immunities and Privileges Act states that foreign heads of state and diplomats are immune from jurisdiction of the SA courts.

Corroboration & The Cautionary Rule

Corroboration: Introduction

Roman dutch law: In order to convict an accused, need the minimum of two witnesses to convict an accused.

South African law is based on English Law which has an adversarial system. The Rules of practice dictate that a person may be:

Convicted on the evidence of a single witness.

However that evidence needs to be treated with caution. Certain catergories of witness evidence needs to be treated with caution.

Rule against Self-Corroboration

Repeating the confession does not corroborate the confession.

Rule comes from prior consistent statements.

Repetition does not make the confession reliable or trustworthy.

[DPP v Kilbourne]
Statutory SA Law

Residuary section.

Incorporated directly through s208 CPA.

S208 CPA: “Can convict an accused on the evidence of a single competent witness”

Exception:

S209 CPA:

“Where the accused confesses to a crime in terms of s217 CPA, that confession must be corroborated.”

Corroboration form:

Must be materially confirmed, or;
Must look for evidence aluinde (external source of evidence).
Confessions must have corroboration, either in the form of a material confirmation or by evidence aluinde. 

R v Blythe

Confession and corroboration requirements.

Facts:

Mrs B wrote a letter to the investigating officer - “I murdered my husband by arsenical poisening”.

Unequivocal acknowledgment of guilt in terms of s217.

In terms of s209 - The confession must be corroborated

Once the investigating officer got the letter - sent the body for testing - found high levels of arsenic. The forensic evidence of arsenic is a material confirmation or corroboration of the confession. But it also forms evidence aluinde. It can be both or either.
Requirements of a confession:

Requirements of a voluntary confession - s217 CPA

Evidence must not be illegally obtained in terms of s35(5).

Must corroborate the confession via material confirmation or by evidence aluinde.

S v Erasmus 1995 

Facts:

Mr E was found dead next to his bed. He had been shot. Not evidence to point either to murder or suicide - it could have been both. Police could not determine which situation had occurred.

During the course of the investigation, his wife made a number of things:

Made a confession to a magistrate.

No issue of illegality of the confession (ie. Not illegally obtained)

The confession however must be corroborated:

Made a number of admissions to the investigating officer.

Made an oral extra-curial confession to her daughter.
These serve to confirm in a material respect the confession, and therefore conforms to the requirements of s209 CPA.

The admissions and oral extra-curial confession served to materially corroborate her intra-curial confession made to the magistrate.

R v Mataung 1949

Facts:

Accused confessed to stock stealing (herd of cattle).

Confession voluntary and freely made in terms of s217.

Not beaten out - therefore no s35(5) issue.

Corroboration:

From the kraal the stock was missing.

The absence of the stock served to materially confirm the confession.

Can use the omission as corroboration for the existence or commission of a crime.

Can use an omission as corroboration for the existence or commission of a crime

Evidence Aluinde

Can be anything.

Oral evidence in the form of testimony from an accomplice, given through cross examination by a witness on the witness stand.

Documentary evidence

Electronic evidence

Circumstantial evidence - evidence which needs an inference to be drawn.

Admissions:

S v Mjuli 1981

Facts:

The accused made a confession in court (intra-curial confession). This confession can be corroborated by an intra-curial admission that was made during plea proceedings in terms of s115 CPA (plea of not guilty). Both the confession and the admission were made in court.

An intra-curial confession can be corroborated by a intra-curial admission made during s115 CPA plea proceedings

However:

Extra-curial admissions do not serve as evidence which corroborates a confession.

Even a material confirmation must be from an external source.
Extra-curial admissions do not serve as evidence which corroborates a confession

Confessions made in Court During the Course of a Trial

Confession made in court before the judge during the course of the trial - the court may accept that confession without corroboration. The judge can determine whether the confession is trustworthy and reliable.

But all extra-curial confessions must be corroborated through material evidence or evidence aluinde.

Rule of Caution

Flows from s208 CPA.

Certain types of witnesses must be treated with caution.

Caution: Certain types of witness evidence must be tested for trustworthiness and reliability.

Categories

The young, minor witness:

Evidence of an accomplice:

Complainant in a sexual offence.

If convict on the evidence on a single witness - that witness must be treated with caution.

Notes

This rule is not a rule of law- not defined in statute - it is simply a rule of practice developed in terms of the common law, taken from English law.

The cautionary rule is simply a rule of practice; not a rule of law.

Indirect incorporation.

Flexible rule - not rigid - cannot replace common sense.

In determining reliability, have to apply common sense.

Whether a witnesses evidence must be treated with caution is a matter of common sense.

The judge must specifically state that he has applied caution to these witnesses; it must appear from the writing that he has properly applied his mind.

It must appear clearly from the text of the judgment that the judge has applied caution to the evidence of certain witnesses; further this caution must be properly applied

If failed to apply correctly: 

Dismissal of a charge or;

Ground of appeal.

Test: No closed list of factors that need to be examined - determined on the circumstances of each case.

Whether caution needs to be applied is determined on a case by case basis

Single Witness

R v Mokoena 1932 OPD 79:

Test to determine the trustworthiness and reliability:

Evidence of single witness is clear and satisfactory in every material aspect.

No closed list of factors; determined on each case.

Test: The evidence of a single witness is clear and satisfactory in every material aspect

Test refined in↓
S v Sauls 1981 (3) SA 172 (A):

Flexible factors:

Weight of evidence - the probative value of the evidence of the single witness.

Whether the witness has a certain degree of bias or interest in the charge against the accused.

The bias or interest must be material - a slight bias will not render the evidence untrustworthy and unreliable. The bias will be determined from the circumstances of the case. It is a matter of degree to determine the trustworthiness and reliability of the evidence.

S v Carolus 2008

The judge must look both the state’s and the defence’s examination of the witness, in either cross-examination and examination in chief, to judge the reliability of the evidence of the witness. 

Accomplices

The evidence of a single accomplice may be sufficient to convict the accused.

However it must be treated with caution as the they are more likely to shift the blame.

S v Hlapezulu 1965

Why treat the evidence with caution:

The accomplice is a self-confessed criminal. What criminals say is open to caution.

Reasons why the accomplice can falsely shift the blame onto the accused:

Shield another person who might be implicated in the crime.

Seek a reduced sentence - ingrate themselves with the police; looking for clemency or sympathy.

Accomplice has inside knowledge of how the crime was committed - easy to convince the judge that the accused duped him. Makes the accomplice a persuasive and convincing witness.

Factors: Not a closed list - open and flexible, on a case by case basis.

S v Masuku 1969:

When proceeding to test the testimony, the judge must clearly acknowledge and recognise the dangers of assessing the evidence.

The judge must clearly acknowledge and recognise the dangers of assessing the evidence.

Must look for certain safeguards to ensure the reliability and trustworthiness:

Corroboration via external sources.

Accused - a truthful or lying person - tells judge something about the accomplice.

Look at the mendacity of the accused - “untruthful”/”Untrustworthy” - Mendacious.

When will the accused be mendacious?:

Did the accused choose the deny the accomplices testimony on the witness stand. What the accused says about the accomplices evidence. [S v Snyman]. Does he choose to rebut or does he remain silent - if he remains silent, the accomplices testimony is more reliable; the opposite holds.

Can the accused’s evidence be shown to be false. - Accomplices evidence can be true and reliable.

Who is being a reliable witness - the accomplice or the accused. Vise versa. Who is more trustworthy and reliable.

When the accomplice gives evidence, does he implicate someone close to him. If the person is close and near and dear to him - generally reliable and trustworthy.

However these factors must be judged and weighed according to common sense.

Complainant in Sexual Matters

Complainant in a sexual offence who is a witness against the accused. Usually but not always a woman.

My word against your word.

Character evidence - s227 CPA - sexual history of the complainant relevant to a sexual charge.

Prior consistent statements - number of requirements relating to sexual offences:

State that you have been raped at the earliest reasonable opportunity.

S58 & s59 CPA - Cannot draw an adverse inference from the length of time or lack of claim of rape.

Caution: Of a single witness:


Common Law Rule: (Old Rule)

Evidence of the witness had to be treated with caution for the following reasons:

Spite.

Sexual frustration.

Emotional bias.

None of these factors are relevant today and are unconstitutional and infringe s9 of the Constitution.

S v Jackson 1998

Cautionary rule in respect to women complainants in sexual matters was done away with. There must be a reason for applying caution to the testimony of a single witness. That reason cannot be based solely on the sex of the person.

The cautionary rule cannot be applied solely on the basis on someones’ sex; there must be other reasons for applying the rule.

Section 60 of Sexual Offences Amendment Act 2007

Codified the judgment of Jackson.

The complainant must take to the witness stand to testify.

Cannot treat the testimony of a women with caution - must find other reasons.

Other reasons:

Must refer to the testimony of the witness:

Circumstances of the rape.

Relationship of the complainant and the accused.

Degree of inconsistency in the woman’s testimony - warning of caution.

What statements has that woman made before and during the trial - prior inconsistent statements.

Truthfulness of the woman who is testifying.

The sobriety of the woman - addictions, psychological problems.

Circumstances of the in which the act was committed (rape). - caught in the act, pregnancy, youth, justification of the act.

Evidence of Children

S208 CPA

Can convict a person based on the testimony of a single child, no matter the age of that child.

Must be treated with caution.

Reasons:

Definition of truth is highly flexible - unsophisticated degree of understanding of reality and imagination.

Suggestibility - cannot tell when someone is lying to them or telling the truth - can believe parents or friends. Divorce cases - mother uses the child to suggest that they have been molested.

Age is irrelevant.

Doesn’t matter whether the evidence is sworn or simply made during an affirmation.

The younger the child, the more caution; the older, the less caution. Matter of circumstances. There is no standard maturity level.

Test: [Woji v Santam Insurance Co Ltd 1981]

Flexible test based on common sense.

Applies in both civil and criminal trials.

Test:

The childs’ powers of observation - how intelligent is the child in terms of observation.

Recollection of the facts in issue - powers of recollection of that child - older children remember more.

Power of narration - how good that child in retelling the events at that time - intellectual capacity of the child.

Other factors:

Honesty of the child - how well brought up - character of the child.

Whether the child understands the duty to tell the truth.
Other Categories of Witness Caution

A police informer or a spy. - paid for that information or threatened by police - bias or interest in not telling the truth.

Private detectives - paid to find the dirt.

Prostitutes (Sex workers).

Exam

Based on the June exam

Three questions:

Two of 15 marks

One of 20 marks.

May be subdivided.

Most will be application, but one may be a minor theory question.

Past papers - answer the past papers - will pass.

Need to study Confession up to Assessment of Evidence.

Get a good set of notes

Notes given in lectures - skeleton. Must bulk up that skeleton.

Set out in EE - go to principles of evidence.

Understand the work!!!

Marking:

Place lecturers name on the paper - be truthful.

Have a model answer (template).

Template based on:

Look at quantity (look at the mark allocation); the more marks, the more quantity.

Quality:

Identify the evidence that is being discussed. Don’t misidentify the issue.

Define the evidence, in terms of statutory or common law.

Explain and apply the explanation to the facts. - must be a coherent explanation.

Cases.

No book speaks of this.


Different explanantion in Zeffert – “still open for the accused to deny possession of the gun”


Correct? And if they raise a defence which is an admission to a lessor crime? Then does the statement become an admission to the lessor crime and not a confession to the major crime?


Put in examples


Confirm. See book


Confirm Theo


Expanded in Essental Ev. P194 - need to know detail?


The case contains more immunities - must know them?


Where an accused gives evidence in a bail application, he retains the privilege against self-incrimination (S v Botha 1995 (2) SACR 605 (W)). In Botha, the Court held that evidence given in a bail application should be treated in the same way as evidence given at a trial-within-a-trial. This prohibits the prosecution from leading evidence of the testimony given at a bail application at the main trial.  Note that there is a difference between the right to remain silent and the privilege against self-incrimination: if an accused invokes the right to remain silent he refuses to enter the witness box. If, however, the accused waives his right to remain silent and enters the witness box, he still retains the privilege against self-incrimination in that he may refuse to answer any and all questions where the answer to such a question might incriminate him. In S v Dlamini 1999 (4) SA 623 (CC) the accused objected to the use by the prosecution of a statement made by him in bail proceedings at the trial. The Court distinguished Botha and held that whether or not a bail record may be used at trial depends on whether its reception will affect the fairness of the trial. Bail applications are inherently informal, urgent and are not concerned with the guilt of the accused. The court must act as inquisitorially as necessary to obtain the information it needs to make a fair decision as to the granting of bail.





Correct?


Scope of?


Scope of?


Scope of? Need to know?


Correct?


Scope of? Need to know?


REFRESHING MEMORY IN THE WITNESS-BOX


In both civil and criminal trials, the privilege attaching to a witness’s statements is treated as separate from legal professional privilege, as it is necessary to protect unrepresented persons. The privilege pertaining to a witness’s statement falls ways when a witness uses a document to refresh her memory in the witness box (not out of the witness or box or during a break). If the court is of the view that the witness has no independent recollection and has merely memorised the contents of the document, then the document must be produced.


Explain further. English v SA court view. EE p215


Where are these? P196?


Insert - how much info. Not discussed in class


Double check


Insert


Insert


Explain the effect of doc hearsay - give example.


So does this mean that the certified copies are admissible as long as the fact is proved along with other means?


Insert from civils book


Dbl check these requirements.


Cf. Erasmus - the admissions were made extra-curially to the officer.


Note: Evidence of identification not dealt with in class - need to know?


Double check Annie.





