INFORMAL ADMISSIONS
ADMISSIONS
INTRODUCTION
What is an admission? When you admit something, what are you doing? Is it usually something which reflects well on you or badly?
The legal definition of an admission is a statement made by a party, either in civil or criminal proceedings, which is adverse to that party’s case.
Formal admissions are those made in pleadings or in court – they are binding on the maker and generally have the consequence of limiting the issues in dispute. i.e. if you are admitting something that is being alleged the other party no longer has to prove it therefore it is no longer in issue.

Informal admissions on the other hand, are those that are not made on the pleadings or in court. These don’t have the same effect as formal admissions unless they are later admitted on the pleadings or in court. If they are not, they are merely further evidence that has to be proven in court, which means they can be contradicted or explained away.
We are going to deal with informal admissions today.
REQUIREMENTS FOR ADMISSIBILITY
While having breakfast with his friend Tom, Johnny admits that he has been stealing money from his employer. Sometime later Johnny is arrested and charged with theft of his employer’s petty cash. The prosecutor wishes to have the informal admission he made to Tom entered in as evidence.
Informal admissions such as this one can be admitted into evidence to prove the truth of their content. However, the first stumbling block to such an admission being admitted is ....the rule against hearsay.
You first have to test the admission against s.3 for the admission of hearsay – this is easily dealt with if the accused himself testifies at the trial.
In civil matters, the only general requirement for the admissibility of informal admissions is relevance. In criminal matters it must first be proven that the informal admission was made voluntarily before it can be admitted into evidence. We will go into this requirement in great detail a little later.
ADMISSIONS BY CONDUCT
An admission may be either in the form of a written or spoken statement or it can be inferred from conduct. Let’s look at some forms of conduct which could be inferred to constitute an admission.
Admission by silence
Let’s take our example of Tom and Johnny. Johnny is confronted by his boss who accuses him of stealing the petty cash money. Johnny’s only reply is to hang his head and remain silent. What can be inferred from this?
What we have to remember here is that guilt is not the only inference that can be drawn from someone’s silence. It could be that Johnny is so upset he doesn’t know what to say, or that he does not deal well with confrontations and his usual reaction is to remain silent. 
More importantly, what right do we have in our constitution that would protect Johnny in this situation?
Yes, the right to remain silent applies here. Is it constitutional to infer guilt from silence when our right to remain silent in the face of accusations is constitutionally guaranteed?
The South African Law Commission has recommended that an adverse inference from silence be permitted in certain restricted circumstances. For example, where a suspect is questioned by the police in the course of their investigations and fails to disclose a matter that is subsequently relied upon in his or her defence a court might in due course draw an adverse inference from his or her failure to do so.
What does this sound like to you? Yes, the warning that suspects are given when arrested in all the American movies we see. This is known as the Miranda. You will learn, or have learnt of this in Criminal Procedure.
Failure to answer letters
Let’s say Johnny’s boss writes him a letter accusing him of stealing the petty cash. Johnny does not reply to the letter. Should we infer from his failure to answer the letter that he is guilty?
In certain circumstances, guilt can be inferred from the failure to answer a letter. However, courts are reluctant to draw such an inference because writing back requires more effort than merely remaining silent in the face of a verbal accusation. Who’s to say that Johnny did write a response but failed to post it to the right address or it was lost in the post, or he doesn’t know how to write, or he thinks the accusation is so ridiculous that he won’t even bother responding?
Before a court will draw an inference of guilt from a failure to respond to a letter, the court will look at the surrounding circumstances and ask whether it would be reasonable to draw the inference that the party did not respond because he acknowledged that the contents of the letter are true.
Statements in the presence of a party
Let’s say Johnny is arrested and taken to the police station. During the investigation, his boss is brought into the room and asked by the detective who he thinks stole the petty cash. The boss points at Johnny and says “he did it”. Johnny simply looks the other way and smiles.

Can this incident be brought before the court as an admission by silence?
According to Shwikkard, a statement made in the presence of a party may be put before the court in order that the court may assess whether the party’s response to hearing the statement amounted to an acceptance of its truth. It is not necessary for the party to assent to the statement for an inference to be drawn, as agreement as to the truth of the statement may be inferred from silence. An inference may even be drawn from a denial if, for example the court finds that the party’s demeanour contradicts the denial. 
The fact that a court may draw an adverse inference in respect of the demeanour of an accused in these circumstances may still undergo a constitutional challenge.
Failure to cross-examine
In some circumstances the failure to cross-examine can also constitute an informal admission.
Let’s say at Johnny’s trial his boss gives evidence as to Johnny’s disciplinary record which indicates he has behaved dishonestly in the past. The defence attorney does not cross-examine the boss on this evidence. 
His failure to do so could constitute an admission of Johnny’s dishonest behaviour in the past.
VICARIOUS ADMISSIONS
Let’s say your car is insured by A insurers. You have a collision with another car, and at the scene of the accident you tell the policeman you are responsible for the accident as you jumped a red light.
Since you are insured, it is A insurers who are sued for the damages incurred by the driver of the car you hit. Can your admission to the policeman be admitted in evidence against A insurers?
The general rule is that the admissibility of extra-curial admissions made by a person who is not party to the suit will depend solely on whether the statement is exceptionally admissible as hearsay in terms of s.3.
Paizes says that vicarious admissions should not be admitted, even if they fall within s.3, unless they are sufficiently relevant.
Our law contained various exceptions to the admission of vicarious admissions rule – since the only requirement is that it falls within the hearsay rule exception in terms of s.3, these exceptions are only relevant as factors to be considered when the courts exercise their discretion on whether to admit the hearsay evidence or not.
These exceptions are:
· Express or implied authority
· Acts and declarations in furtherance of a common purpose
· Privity or identity of interest or obligation

STATEMENTS MADE WITHOUT PREJUDICE
How many of you have heard the statement: without prejudice, or with prejudice?
What does this mean?
When you start your articles you will soon learn the importance of knowing what these phrases mean. 
In civil matters, before the matter actually comes to trial there are often attempts by both sides to reach a resolution. So for example, in a divorce matter, the plaintiff’s attorney may send a letter to the defendant saying that the plaintiff understands the defendant being angry with him / her about his affairs but if she/he should accept the settlement proposal he/she will apologise.
Unless the attorney marks the letter without prejudice, the letter could be entered as evidence at trial that the plaintiff admits his infidelity and therefore should forfeit some of the matrimonial property as a consequence.
Thus, saying without prejudice (usually a stamp that is put on the document), means that the statement is made without prejudice to the rights of the person making the offer in the event of the offer being refused.
A “without prejudice” offer will only be protected from disclosure if it is made in good faith.
Once a settlement is reached the ‘privilege’ ceases to exist, the rationale for its existence having fallen away. However, if the same or some connected issue is later disputed the earlier ‘without prejudice’ statement will remain protected from disclosure.



ADMISSIONS MADE BY AN ACCUSED
SECTION 219A
What we are dealing with here is admissions which are made by an accused which do not amount to a confession and whether such admissions will be admissible against the accused or not.

At common law the requirement for an admission to be admissible against the accused or not is dependent on whether the admission was made voluntarily or not.
At common law and involuntary statement made by an accused is inadmissible against him.
Why exclude involuntary statements?
1. May be unreliable and untrue because it is elicited under duress.
2. Disciplinary theory: based on the idea that if the police knew that their malpractice would lead to inadmissibility of evidence, then they would be discouraged from the malpractice. Often criticized as a weak rationale – not much of a sanction for the police.
3. The most basic reason – as people who espouse human rights we should be disgusted by certain practices e.g. torture. Therefore we should hesitate and discourage using the fruits of those malpractices. But it is difficult to guess what the courts may do. Crime is spirally out of control, therefore the courts may want to get tough on crime. This is the difference between idealism and the reality of SA life. But clamping down on crime may result in bad law.
So if an involuntary statement is inadmissible then what would constitute an involuntary statement?
The definition of an involuntary statement is a highly technical one. A statement is considered to be involuntary if it arose from a threat or promise emanating from a person in authority.
A person in authority would be someone whom the accused would reasonably regard as being someone who could influence the outcome of any criminal proceeding against him.
R V BARLIN 1926 AD 459
HELD:
The common law on statements allows no statement made by an accused unless it is freely and voluntarily made i.e. not induced by any threat or promise by a person in authority.
And in the case of
R V DEOKINANAN [1968] 2 ALL ER 346
HELD:
A person in authority is anyone the prisoner might reasonably suppose to be capable of influencing the course of the prosecution.
Apartheid actions clearly fell into this category. As a consequence of Apartheid a large part of the population were kept under subjugation and had problematic employment situations i.e. employers held power in the eyes of the employees which made them appear to be persons in authority.
In the UK, the mere fact that someone was an employer did not make that a person in authority. Because our law is largely drawn from UK law, the SA law had to deal with this problem which led to conflicting positions. In the UK, a commission recommended that the common law should be changed to deal with this problem – now the law is contained in statute.
In SA after the promulgation of the 1977 Criminal Procedure Act, s.219A was inserted.
Section 219A provides the following:
(1) Evidence of any admission made extra-judicially by any person in relation to the commission of an offence shall, if such admission does not constitute a confession of that person, be admissible in evidence against him at criminal proceedings relating to that offence: Provided that where the admission is made to a magistrate and reduced to writing by him or is confirmed and reduced to writing in the presence of a magistrate, the admission shall, upon the mere production at the proceedings in question of the document in which the admission is contained –
(a) Be admissible in evidence against such person if it appears from such document that the admission was made by a person whose name corresponds to that of such person and, in the case of an admission made to a magistrate or confirmed in the presence of the magistrate through an interpreter, if a certificate by the interpreter appears on such document to the effect that he interpreted truly and correctly and to the best of his ability with regard to the contents of the admission and any question put to such person by the magistrate; and
(b) Be presumed, unless the contrary is proved, to have been voluntarily made by such person if it appears from the document in which the admission is contained that the admission was made voluntarily by such a person
(2)  The prosecution may lead evidence in rebuttal of evidence adduced by an accused in rebuttal of the presumption under subsection (1).
Section 219A provides that there has to be proof that the admission was voluntarily made. This allowed the SA courts to break away from the common law technical meaning of voluntariness, but they did not take advantage of this.
In the case of S v Yolelo 1981(1) SA 1002 (A), the appellate division considered the context of voluntariness as contained in section 219A.
S V YOLELO 1981 (1) SA 1002 (A)
FACTS:
A young lady went to her father’s plot in Honeydew to feed the horses that were there. She surprised a couple of burglars who assaulted her and made away with certain items. She later identified one of them, and the other, the appellant was found with the stolen items. 
The appellant made a statement through an interpreter before a magistrate who wrote it down. This statement was admitted against him in the subsequent criminal proceedings. He then appealed the decision that it was admissible.
HELD;
The proviso to s.219A of the CPA is aimed at:
· Facilitating the production of proof that the accused made an admission to a magistrate and
· Effecting a reversal of the onus of proof regarding the element of voluntariness.
The phrase “upon the mere production of the document” is according to the wording of importance only in regard to the facilitating of production of proof and not to voluntariness. Indeed, it is intended to have the effect only on the question whether the admission was in fact made, and not also on the question whether it was made voluntarily.
Paragraph (b) of section 219A also contains its own requirements which must be satisfied before the presumption of voluntariness comes into operation.
It must, namely appear from the document that the admission was made voluntarily. 
If it does not appear from the document, the onus in regard to the element of voluntariness still rests on the State irrespective of how the document was placed before the court.
Conversely, satisfaction of the first mentioned requirement entails a shifting of onus irrespective of how the fact that the admission was made is proved.
The court was happy to accept the definition of voluntariness as set out in Barlin as applying to s.219A. In other words, this case and subsequent cases saw s.219A as merely codifying the common law.
S V MPETHA & OTHERS 1982 (2) SA 406 (C)
FACTS:
There were 19 accused in this trial and five of the accused had made written statements to magistrates. The state sought to have these statements admitted as evidence while the defence contested their admissibility. This then led to a trial within a trial to decide the admissibility of the statements.
HELD;
The court noted the reverse onus on the accused given rise to by s219A and stated that the practical consequence of a statutory shift of onus from the state to an accused is to present such accused with an obstacle not only formidable but not infrequently well nigh insurmountable.
The court made the point that when dealing with confessions the magistrate is required to stringently determine whether the confession is being made voluntarily or not i.e. safeguards have been built to protect the accused from being forced to confess. And the onus is on the state.
Likewise, s219A(b)’s only requirement for admissibility is that of voluntariness.
The court said that whatever the parameters of the word voluntary in this context they must at the very least embrace the notion that the accused’s will was not swayed by external impulses, improperly brought to bear upon it, which are calculated to negative the apparent freedom of volition. It must be clear that there was no assault or threat of assault.
It was clear from this judgment that the court was concerned with the distinction between confessions and admissions and that a reverse onus was placed on the accused when dealing with s.219A.

The Constitution and Admissions
It is most likely that the dissatisfaction that the court in Mpetha and others noted with the narrow and artificial distinction between confessions and admissions and the corresponding requirements for each will be addressed by the constitution.
Section 35(1)(c) of the Constitution makes no distinction between confession and admissions but simply provides that an arrested person has a right “not to be compelled to make any confessions or admissions that could be used in evidence against him.”
This therefore, gives courts an opportunity to move away from the dictum contained in Barlin.
However, as it stands, our courts still follow the decision made in Yolelo so it’s necessary for us to examine what the requirements are for voluntariness in respect of s. 219A as informed by the common law.

VOLUNTARINESS AT COMMON LAW
It is difficult to determine exactly what is considered voluntary at common law since judgments appear to arrive at a conclusion in respect of voluntariness in a manner which seems convoluted, forced and somewhat superficial.
Admissions made under the following circumstances have been deemed ‘voluntary’ and thus admissible:
· Admissions made under a statutory obligation e.g. you are required to make certain disclosures in respect of your tax returns – this information can then be used as evidence against you in criminal proceedings.

· Under the influence of alcohol – no such excuse as you were too drunk to know what you were saying.

· Admissions made as a result of trickery e.g. you have just been arrested and the police officer tells you that your mother is desperately ill but they can only take you to see her if you make a statement – and there is nothing wrong with your mother.

· Admissions made as a result of a threat or promise which was not made by someone in authority e.g. an accused’s employer threatens to fire him unless he makes certain admissions.
The test that the courts apply should be a subjective one and not an objective one i.e. it is not the nature of the influence (threat or promise) or the status of the person exerting such influence that should be considered but rather what effect the influence had on the individual accused.
It may be that a particular accused may feel compelled against her wishes to make admissions by the threat of never being allowed to watch Survivor in jail unless admissions are made, while another accused would certainly not see that as a threat at all!
Let’s look at the elements of involuntariness in more detail.

THREATS OR PROMISE
A threat is when an accused is made to understand that something to his disadvantage will happen unless the admissions is made, while a promise is where the accused is made to understand something to his advantage will happen if the admission is made.
The test the courts employ is a subjective one i.e. look at whether the threat or promise made did in fact influence the accused to make the admission and not whether such a threat or promise would ordinarily have induced an accused to make an admission.
Together with the subjectiveness of the test the courts also look at what was the effect of the threat or promise on the accused at the time the admission was made i.e. was the admission made at the time that the threat or promise was having the effect on the voluntariness of the accused to make the admission. If a threat or promise was made sometime before and it no longer has an effect on the accused by the time he makes the admission, then such admission will be admissible.
Example:
The accused is threatened that his mother will be killed if he does not make the admission but by the time he makes the admission his mother has already died from natural causes and therefore the threat of killing her no longer has any power. The admission made will be admissible.
Examples of threats or promises that will result in inadmissibility:
· Violence or ill treatment
· Threat of violence
· Promise of lenient treatment
· A threat to send for a constable
· A promise of reward in return for giving back stolen property
· A promise by an accused’s employer to keep his job open for him.
Being told to tell the truth – with no threat or promise for doing so, nor any indicaton as to what the truth should be – will not render an admission inadmissible.
Also, admissions made during police interrogations or questioning are not necessarily inadmissible – the court will have to look at the facts of the case to determine voluntariness and thus admissibility.
PERSON IN AUTHORITY
As mentioned earlier the Deokinanan case defined a person in authority as any person capable of influencing the prosecution.
Our courts have found a magistrate, police officer, or the complainant and the complainant’s employer as being such persons in authority.
S v Roberts en andere 1981 91) SA 460 (C)
HELD:
A liberal interpretation must be given to the term ‘person in authority’.
It refers to anyone who exercises a degree of authority over the accused whether or not he or she occupies an official position.
Example: father over his son, uncle over his nephew, employer over employee.
The test it is argued should be a subjective one ie. It must be someone whom the accused believed, right or wrongly, able to bring about or influence the threatened disadvantage or promised advantage.

Onus of Proof:
Generally as in most instances in criminal matters, the onus to prove an admission was voluntary rests on the state.
However, as discussed earlier, s219A creates a reverse onus on the accused where the admission has been reduced to writing in the presence of a magistrate. The mere producing of this document in court will create the presumption that it was voluntary and the onus will rest on the accused to prove otherwise. Of course, no contrary indications as to voluntariness must appear on the document itself.
We saw in Mpetha that the court was concerned with the onus resting on the accused in respect of s219A, and the possibility was noted that the constitution may effect s219A too.
This is because the constitution guarantees several rights to an accused e.g. the right to remain silent, the right to be presumed innocent until proven guilty, the right not to be compelled to make admissions or confession and the right against self-incrimination.
S v Zuma & Others 1995 (2) SA 642 (CC)
The court held that a presumption which created a similar reverse onus in respect of confessions violated the right to presumptions of innocence and the other rights I have outlined. It is more than likely that should s219A be challenged in court, the court will also find the presumption and the reverse onus it creates unconstitutional. Just as a forced confession can lead to an accused being convicted when he may not be guilty, an involuntary admission may also lead to an erroneous conviction.
How does the reverse onus work?
S v Yolelo explains it well.
The reverse onus only comes into operation when a statement is made by an accused in the presence of a magistrate who then reduces it to writing, on the fact of it there is no indication on the document that it was involuntarily made and such document is produced in criminal proceedings against the accused. The presumption immediately arises that the statement was made voluntarily and the onus then moves to the accused to prove on a balance of probabilities that it wasn’t voluntarily made.















