CHARACTER EVIDENCE
CHARACTER EVIDENCE
When we speak of `character’ in the Law of Evidence we are speaking about a person’s reputation.
Section 227 of the CPA 51 of 1977
	“Evidence as to the character of an accused or as to the character of any woman upon or with regard to whom any offence of an indecent nature has been committed, shall, subject to the provisions of subsection 2, be admissible or inadmissible if such evidence would have been admissible or inadmissible on the thirtieth day of May 1961”
Subsection 2, which was introduced in 1989, adds the qualification that the leave of the court must be obtained before evidence is relevant, subject to this provision the rules in force on the 30th May 1961 were those of English common law.
Therefore, admissible of character evidence in a criminal trial is determined by English law. But, there are also statutory provisions – these must be read with the common law.
We shall now look at situations in which evidence is admissible precisely because it is character evidence.
The first thing we need to do is to make the important distinction in this context between the LEADING / ADDUCING  of evidence and CROSS-EXAMINATION.
Do you know the difference between adducing and cross-examination?
The leading of evidence is what you do when you ask your client or your witnesses questions i.e. you call your witnesses and then question them in a way that will elicit facts which are beneficial to your case. Cross-examination on the other hand, is where the opposing counsel asks your witnesses questions in order to test the truth of what they have said in testimony and to try to elicit facts which are favourable to your opponent’s case.

GENERAL RULE:
Where character evidence is presented during the LEADING of evidence, it cannot take the form of / or be established by specific instances of conduct.
CHARACTER EVIDENCE has to take the form of one’s general reputation in the community e.g. A is charged with fraud. Evidence may be led by the defence that he is generally known by his community to be an honest person, but evidence to the effect that on a previous occasion he was entrusted with managing an old woman’s funds and did not steal or defraud her, would not.

Issues related to the character of the accused:
1. GOOD CHARACTER
The accused is always entitled to lead evidence of his own good character. He can do this in one of two ways:
1. By testifying himself
1. By calling witnesses.
A witness may speak only of the accused’s general reputation (i.e. conforms to the general rule). The accused however may NOT give evidence about what other people say of his reputation. He may only cite specific instances of his own good conduct (goes against the general rule).

1. BAD CHARACTER
The cardinal principle of the English common law is that one cannot lead evidence to show that the accused is of bad character or has a criminal disposition. This is so UNLESS the accused puts the matter in issue by leading evidence of his GOOD character.
The prosecution may respond in 3 ways to the leading of evidence of good character by the accused:
1. They may lead evidence of his bad reputation
1. They may cross-examine the accused himself
1. They may cross-examine the character witnesses.

Section 197 of the CPA 51 of 1977
This section deals specifically with the cross-examination of the accused. It provides the accused with a “shield” against cross-examination as to character, except in certain very specific circumstances. However, even if the accused loses his shield in these very specific circumstances, he still keeps the ordinary witness’ immunity against being asked questions which are not relevant either to his credibility or to the issue – authority: S v Pietersen 2002 (1) SACR 330 (C).
Section 197 says the following:
1. An accused who gives evidence at criminal proceedings shall not be asked or required to answer any questions tending to show that he has committed or has been convicted of or has been charged with any offence other than the offence with which he is charged, or that he is of bad character, unless:

1. He or his legal representatives ask any question of any witness with a view to establishing his own good character or he himself gives evidence of his own good character, or the nature or conduct of the defence is such as to involve imputation of the character of the complainant or any other witness for the prosecution.

1. He gives evidence against any other person charged with the same offence or an offence in respect of the same facts

1. The proceedings against him are such as are described in section 240 or 241 and the notice under those sections has been given to him or

1. The proof that he has committed or has been convicted of such other offence is admissible evidence to show that he is guilty of the offence with which he is charged.

Let’s dissect the section carefully.
The section not only prohibits the accused from ANSWERING questions tending to show that he is of bad character, but also from being ASKED in the first place, unless (a-d) apply.
What does “bad character” mean?
R v Malindi 1966 (4) SA 123 (PC):
	“a question tends to show bad character when its relevance, if any, is to suggest that the accused has a disposition to commit the offence with which he is charged”.
When will the accused lose his shield against cross-examination with regard to bad character?
Section 197(a) – first half:
Sounds like the traditional common law formulation. Will lose his shield when either he or a witness introduces evidence of his good character.
Second half:
“or the nature or conduct of the defence is such as to involve the imputation of the character of the complainant or any other witness for the prosecution”
PROBLEM:
How do we read the words “nature or conduct of the defence”?
We can read the word ‘or’ either conjunctively or disjunctively i.e.
CONJUNCTIVELY: ‘the nature and conduct of the defence – both have to be satisfied to lose the shield.
DISJUNCTIVELY: ‘either the nature or the conduct of the defence’ – only one has to be satisfied.
If the words are read disjunctively, it can lead to hardship for the accused, because he would rarely be able to conduct any defence without activating the section e.g. any denial that the prosecution witnesses were telling the truth would involve imputations on their character.
Despite this, the English courts have adopted a disjunctive approach.
Selvey v DPP [1970] AC 304:
The House of Lords held that the language of the provision was clear and unambiguous and that effect had to be given to its plain meaning.
CRITICISM:
The court did not give proper effect to the ambiguities of the provision.
Luckily, this decision is not binding on SA courts, merely persuasive (post 30th May).

Our courts have interpreted the words less literally (less disjunctively).
R v Hendrickz 1933 TPD 451
Greenberg J said that section 197 will not kick in if “the facts sought to be proved are an ESSENTIAL PORTION of the proof that the conduct of the accused is not criminal.”

Spencer v R 1946 NPD 696
“An accused does not lose his shield if the questions are part of ‘a relevant enquiry in the case’ and are ‘directed to a relevant matter’”.

S v V 1962 (3) SA 365 (E)
The accused doesn’t lose his shield if the questions are relevant to the issue in the case i.e. the question of the accused’s guilt.

The approach of our courts is preferable to the English approach – fairer.
The approach is in accordance with the interpretation given to the first part of section 197 in the case of S v Mavuso 1987 (3) SA 499 (A), that the section gives the PROSECUTION an unrestricted right to ask the accused any questions that are relevant to an issue before the court even if they tend to show the commission by the accused of other crimes.
If the prosecution has that unrestricted right, then it is no more than fair that the ACCUSED should not be penalised for doing the same thing to the prosecution witnesses. Today, moreover, the constitutional right to equality not to mention the right to a fair trial, which includes the right to challenge the evidence – would seem to demand it.
Section 197(b):
The accused will lose his shield if he gives evidence against any other person who is either charged with the same offence or an offence in respect of the same charge. Ie. Evidence against a co-accused.
‘evidence against’ means that his evidence supports the prosecution’s case in a material respect or undermines the defence of the co-accused, authority: Murdoch v Taylor 1965 AC 574:
In this case it was held that the court has no discretion to prevent cross-examination by the co-accused against whom the principal accused is testifying.
A different view was taken in the South African case of 
S v Pietersen 2002 (1) SACR 330 (C):
Was held that the court does have a discretion to exclude the cross-examination if it is unfair – apparently the sense of its being neither relevant to the merits nor to credibility.
Even if this finding is incorrect, undue cross-examination may render the trial unfair, and therefore, constitute a violation of the Constitution despite the fact that a prohibition on such cross-examination is not included in the rights listed in the Bill of Rights.

Section 197(c):
The accused will lose his shield if the charge is one of receiving stolen property and he has been given the required notice under sections 240 or 241.

Section 197(d):
This section confirms or states the similar fact rule (refer to similar fact evidence notes).
IMPORTANT:
Remember that section 197 applies only to cross-examination of the accused. Therefore, if the accused’s conduct at trial falls under (a – c), this only entitles the prosecution to cross-examine him as to his bad character. It does not entitle them to lead evidence of his bad character. The entitlement to LEAD evidence as to bad character is found at common law – may only do so where the accused puts the matter in issue by adducing evidence of his good character.

Section 211 of the CPA 51 of 1977:
	“Except where otherwise expressly provided by this Act or except where the fact of a previous conviction is an element of any offence with which an accused is charged, evidence shall not be admissible at criminal proceedings in respect of any offence to prove that an accused at such proceedings had previously been convicted of any offence, whether in the Republic or elsewhere, and no accused, if called as a witness, shall be asked whether he has been so convicted.”
As we know previous convictions which are relevant only to show bad character would be excluded at common law, but a previous conviction would be admissible if relevant to an issue under the similar fact rule.

ISSUES RELATED TO THE CHARACTER OF THE COMPLAINANT:
A complainant may be cross-examined like any other witness, as to credibility. However, the character of the complainant is usually not relevant to the question of credibility.
Therefore, the accused may NOT LEAD evidence to show that the complainant is of bad character nor may the prosecution lead evidence to show that the complainant is of good character. There are sometimes situations, however, in which the complainant’s character is relevant.

RAPE OR INDECENT ASSAULT
The defendant may adduce evidence / question the complainant as to his or her lack of chastity but, since 1989 when section 227 of the CPA was amended, this may only be done with the permission of the court and the court must be satisfied that such evidence or questioning is relevant.

Section 227(2):
“Evidence as to sexual intercourse by, or any sexual experience of, any female against or in connection with whom any offence of a sexual nature is alleged to have been committed, shall not be adduced, and such female shall not be questioned regarding such sexual intercourse or sexual experience, except with the leave of the court, which leave shall not be granted unless the court is satisfied that such evidence or questioning is relevant: Provided that such evidence may be adduced and such female may be so questioned in respect of the offence which is being tried.”

No application need be made to lead evidence of the complainant’s prior sexual history with the accused  - such evidence is relevant.

In terms of section 227(3), an application to lead such evidence must be made in camera (explain).
Section 227(4) ensures that he same principles apply to both male and female complainants.

POINTS TO PONDER:
This encourages reporting in sexual cases?
What of the sex worker who alleges rape?

CRITICISM OF REFORMS:
The purpose of the section is undermined by the wide discretion given to judicial officers. Failure to exercise discretion to exclude irrelevant previous sexual history – problem is not solved by the fact that the application is preceded by a hearing in camera. Maybe specifying criteria for relevance would help?

S v Myeni [2002] SA 599 (SCA) at para 17:
Aspects that the court should consider:
1. The interests of justice including the right of an accused to make a full answer and defence

1. Society’s interest in encouraging the reporting of sexual cases

1. Whether there is a reasonable prospect that he evidence will assist in arriving at a just determination in the case

1. The need to remove from the fact finding process any discriminatory belief or bias.

1. The risk that the evidence may unduly arouse sentiments of prejudice, sympathy or hostility in the jury

1. The potential prejudice to the complainant’s personal dignity and right of privacy

1. The right of the complainant and of every individual to personal security and to the full protection and benefit of the law

1. Any other fact that the judge considers relevant.

CHARACTER IN CIVIL CASES
The character of a party to a civil action is not usually relevant, but again there are certain situations where character may be relevant.
Defamation:
May have a situation where the defendant says that he did publish the defamatory statement, but he is justified in doing so because the statement is true / in the public interest. If he is unable to justify the statement, he wouldn’t be able to lead evidence of specific instances of conduct in mitigation of damages. The defendant would have to lead evidence as to the plaintiff’s general reputation.
Joseph v Black 1930 WLD 327 – confirmed on appeal 1931 AD 132
FACTS:
The defendant published an article alleging that that the plaintiff, an attorney had  been guilty of dishonourable conduct in connection with certain litigation. He was unable to justify this statement, and the court would not allow him to prove in mitigation of damages that the plaintiff had been guilty of professional misconduct on another occasion.


