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The most common way for evidence to be placed before a court or tribunal is for a party to a dispute to call and lead the evidence of witnesses.  Over the course of the development of the law of evidence, rules were introduced to ensure the reliability of witnesses.  Other rules were developed based on public policy considerations to exclude certain classes of witnesses from giving evidence at all.  These rules relate to the competence and compellability of witnesses.

What is competence?

A witness is competent (qualified and able) to give evidence if he or she can do so lawfully.[footnoteRef:1]  With a few exceptions, all persons are considered to be competent to give evidence. [1:  Cowan & Carter Essays on the Law of evidence (1956) 220.  “A competent witness is a person whom the law allows a party to ask, but not compel, to give evidence.”] 


What is compellability?

A witness is compellable if he or she may lawfully be obliged to give evidence.  Most witnesses who are competent can be compelled to give evidence.[footnoteRef:2]   [2:  Cowan & Carter Essays on the Law of evidence (1956) 220.  “A compellable witness is a person whom the law allows a party to compel to give evidence.”] 


Legal rules applicable

1. Civil Law

Section 8 of the CPEA states that “every person shall be competent and compellable to give evidence in civil proceedings” unless excluded from doing so by the Act itself or by any other law, which, of course includes any English rule inherited by virtue of the 30 May 1961 rule.[footnoteRef:3]  These exclusions are considered below. [3:  Section 42 of the CPEA.] 


2. Criminal Law

Section 192 of the CPA states that every person is both competent and compellable to give evidence in criminal procedures unless expressly excluded by the Act or by virtue of section 206.[footnoteRef:4]  The effect of this section is that it makes the English common law regarding competence as it was on 30 May 1961, as amended by statute, applicable.   [4:  CPA section 192 “every person not expressly excluded by [the CPA] from giving evidence shall, subject to the provisions of section 206, be competent and compellable to give evidence in criminal proceedings”. ] 


3. General Rules

The effect of the statutory sections, though differently phrased, is identical.  All witnesses are thus presumed competent and compellable, in both criminal and civil matters.[footnoteRef:5]  It also means that if a witness is not competent, by virtue of any rule or law, the parties themselves cannot agree that to the admission of evidence by that witness.[footnoteRef:6] [5:  Schwikkard et al Principles of Evidence 2009 3 Ed. 422, para 22 2.]  [6:  S v Thurston 1968 3 SA 284 (A) 291.] 


EXCLUSIONS

Mentally incompetent and intoxicated witnesses

In both civil and criminal proceedings, witnesses who are impaired by some mental disability or intoxication are not competent to give evidence.  The statutory provisions relating to respective proceedings differ slightly from each other.

Section 9 of the CPEA states:

No person appearing or proved or to be afflicted with idiocy, lunacy or insanity, or to be labouring under any imbecility of mind arising from intoxication or otherwise, whereby he is deprived of the proper use of reason, shall be competent to give evidence while so afflicted or disabled.

In contrast, section 194 of the CPA describes the exclusion as:

No person appearing or proved to be afflicted with mental illness or to be labouring under any imbecility of mind due to intoxication or drugs or the like, and who is thereby deprived of the proper use of his reason, shall be competent to give evidence while so afflicted or disabled.

The main differences between the two sections are that section 194 uses the all encompassing term “mental illness” in place of idiocy, lunacy and insanity used in section 9 and section 194 makes specific reference to drugs.

The way in which s 194 CPA is to be applied was set out in S v Katoo,[footnoteRef:7] in which the court emphasized the two stage nature of the test, requiring not only that evidence of incompetence be presented, but also that a trial court investigate whether a witness is deprived of the proper use of his or her reason as a result of the incompetence, as follows: [7:  S v Katoo 2005 (1) SACR 522 (SCA) at para 10.  The trial court prevented the state from calling a girl who was mentally retarded to give evidence on a rape charge.  On appeal the court held that, in spite of medical evidence that the girl was an “imbecile” with the mental age of a four year old child, the trial court should properly have investigated whether she was deprived of the proper use of her reason.] 


Two requirements must collectively be satisfied before a witness can be disqualified from testifying on the basis of incompetence:

It must appear to the trial court or be proved that the witness suffers from 
(a)	a mental illness or 
(b)	that he or she labours under imbecility of mind due to intoxication or drugs or the like; and

It must also be established that as a direct result of such mental illness or imbecility, the witness is deprived of the proper use of his or her reason. 

Evidence of accused

The accused himself or herself and his or her spouse are competent witnesses for the defense, but an accused can only be called as a witness on his own application, i.e. if he elects to testify, meaning he cannot be forced to testify

Co-accused

A co-accused may and often does testify against the accused while testifying in his, or her own, defence.[footnoteRef:8]  However, because a co-accused is also an accused in his own right in criminal proceedings all the protection and rights available to an accused apply to all co-accused as well.  A co-accused is a competent witness, but he or she cannot be forced to testify, i.e. he or she is not compellable.[footnoteRef:9]  This is also a constitutionally protected right.[footnoteRef:10]  The state may, however, call a co-accused as a state witness if he or she is no longer a co-accused.  This may occur if:[footnoteRef:11] [8:  In such a situation the cautionary rules dealing with the evidence of co-accused and accomplices apply.  See chapter 6 XXXXXXXXX]  [9:  Section 196 (a) CPA.]  [10:  Section 35 (2)(j) of the Constitution provides that a person has the right not to be compelled to give self-incriminatory evidence.]  [11:  Zeffertt et al The South African Law of Evidence 2003 at 677 list these four exceptions as: (1) an entry of nolle prosequi, (2) a plea of guilty, (3) an acquittal and, (4) a separation of trials, which cover, essentially, the same exceptions.] 


1 There is a separation of trials.

2	The charge is withdrawn against the co-accused.  Where the charge is withdrawn the co-accused is usually dealt with in terms of section 204 of the CPA, which provides that a witness who may incriminate himself is obliged to give evidence and to do so frankly and honestly, in exchange for being discharged (indemnified) from prosecution for the offence specified by the prosecutor;[footnoteRef:12] [12:  This is the provision that provides for the oft’ referred to ‘turning state’s witness’ procedure.] 


3	Prosecution against the co-accused is stopped by the Attorney –General;

4	The co-accused has already been acquitted, or convicted and sentenced.[footnoteRef:13]  It would be undesirable to let the former co-accused testify before being sentenced because of the risk of the evidence being falsified in the hope of passing the greater portion of the blame to the remaining accused or of getting a lighter sentence.[footnoteRef:14] [13:  For example, one of the co-accused pleads guilty.  Usually the trials will be separated.]  [14:  Ex parte Minister of Justice: In re R v Demingo 1951 (1) SA 36 (A)] 


The rule that a co-accused cannot be compelled to testify also applies to the situation where an accused wishes to call a co-accused as a witness for the defence.  If the co-accused elects to remain silent he or she cannot be compelled to give evidence for the accused.  To do so would result in an infringement of this right as the co-accused may give self incriminating evidence.  As stated in S v Lungile;[footnoteRef:15] “the right of an accused to subpoena a co-accused as witness cannot override the right of the latter not to incriminate himself or to remain silent at his trial”.[footnoteRef:16] [15:  S v Lungile 1999 2 SACR 597 (SCA) at 605d.]  [16:  In this case the court did not even allow the first accused to separate his trial from that of his co-accused, in order to be able to call the co-accused as a witness.] 


Husband and Wife

A husband may call his wife as a witness in support of his case and vice versa.  There are, however, various rules that govern the extent to which one spouse can be compelled to give evidence against the other.

i) Communications between husband and wife

In civil proceedings a spouse can be compelled to give evidence for his or her spouse and can even be compelled to give evidence against his or her spouse.  However, this does not mean that a spouse is completely unprotected in civil cases, because, although he or she may be compelled to take to the witness stand, he or she can refuse to disclose any communication made between them during the course of a marriage.[footnoteRef:17]  This is effectively the exercise of marital privilege.[footnoteRef:18]   [17:  Section 10 (1) CPEA.]  [18:  For a full discussion on marital privilege see chapter 7XXXXXXXXXXXX.] 


This applies even if the marriage was dissolved or annulled after the communication took place.[footnoteRef:19]  For the purpose of the law of evidence a marriage includes customary marriages or unions under local indigenous law and marriages under any system of religious law.[footnoteRef:20]  The same applies for a solemnized same sex union.[footnoteRef:21] [19:  Section 10 (2) CPEA.]  [20:  Section 10A CPEA.]  [21: Section 13 Civil Union Act 17 of 2006.] 


In criminal proceedings section 198 of the CPA provides that no spouse can be “compelled to disclose any communication which [the other spouse] made to him [or her] during the marriage.’  This likewise is an expression of the rule relating to marital privilege and should not be confused with compellability.[footnoteRef:22] [22:  For more on this see chapter 7 XXXXX and Zeffert et al The South African Law of Evidence pages 619 to 620.] 


ii) Questions that a spouse may decline

In both civil and criminal proceedings, a spouse cannot be compelled to answer a question that his or her wife or husband cannot be compelled to answer.[footnoteRef:23] [23:  Sections 12 of the CPEA and 198(1) of the CPA.] 


iii) A spouse on behalf of accused, i.e. for the defence

The husband or wife of an accused is both competent and compellable to give evidence on behalf of his or her spouse.[footnoteRef:24]  If a co-accused wishes to call the spouse of another co-accused to he or may do so, but the husband or wife of an accused is not a compellable witness for a co-accused.[footnoteRef:25] [24:  Section 196(1) of the CPA.]  [25:  Section 196 (b) of the CPA. Check section!!!!!!!!!!!!!!! Something missing.  Is it 196(1)(b) or 196(2)(b)????] 


iv) Accused’s spouse as a witness for the prosecution

The husband or wife of an accused is competent to give evidence against the accused in a criminal trial but is not compellable to do so unless the accused is charged with:[footnoteRef:26]  [26:  Section 195(1)(a) - (i) of the CPA.] 


	· any offence committed against the person of either of them or of a child of either of them;

	· any offence under Chapter 8 of the Child Care Act, 1983 (Act 74 of 1983), committed in respect of any child of either of them;

	· any contravention of any provision of section 31 (1) of the Maintenance Act, 1998, or of such provision as applied by any other law;

	· bigamy;

	· incest;

	· abduction;

	· any contravention of any provision of section 2, 8, 9, 10, 11, 12, 12A, 13, 17 or 20 of the Sexual Offences Act, 1957 (Act 23 of 1957);

	· perjury committed in connection with or for the purpose of any judicial proceedings instituted or to be instituted or contemplated by the one of them against the other, or in connection with or for the purpose of criminal proceedings in respect of any offence included in this subsection;

	· the statutory offence of making a false statement in any affidavit or any affirmed, solemn or attested declaration associated with such criminal proceedings.



Spouses as co-accused

If a husband and wife are charged jointly and either or both of them testify in their own defense, the evidence given is admissible against the other spouse in spite of the fact that the person testifying would not have been a competent witness for the prosecution.[footnoteRef:27] [27:  Section 196(2) of the CPA.] 


Children

Children are not prevented from giving evidence merely because of their age.  If the presiding officer is satisfied that a child witness in a particular case:

(a) has sufficient intelligence; 
(b) can communicate effectively; and
(c) is capable of understanding what it means to tell the truth, to distinguish it from what is false and comprehends that it is wrong to lie, 

the child is competent to testify.  The evidence given by children is, however, often regarded with caution.[footnoteRef:28]  Children are both competent and compellable to testify against their parents, although it is undesirable that they should be compelled to do so.  In order for the court to be satisfied that a child is sufficiently intelligent to understand what it is to tell the truth, i.e. to distinguish the truth from a lie the court itself may question the child or the legal representative, or prosecutor may do so.  If the child is considered competent it must give evidence on oath[footnoteRef:29] or after making an affirmation.[footnoteRef:30]  Failure to do so constitutes a fatal irregularity.[footnoteRef:31] [28:  See the discussion on the cautionary rules in Chapter 6.5.]  [29:  Sections 162(1) of the CPA and 39 of the CPEA.]  [30:  Sections 163 of the CPA and 40 of the CPEA.]  [31:  In Bessick v The State, A 539/ 2010A, an unreported decision, the full bench of the Western Cape High Court set aside a man’s conviction and sentence for raping, drugging and intimidating a 14-year-old girl because the magistrate had taken “insufficient” steps to obtain the complainant’s oath.  She had asked the girl whether she understood the meaning of an oath or affirmation, and the girl had said “No”.  The magistrate failed to then explain the meaning of the oath to the witness.  Instead, she held an informal investigation to determine whether the witness understood the difference between a lie and the truth.  When she had established that the girl knew the difference, she allowed her to give her testimony in terms of section 164 of the CPA, but without first having administered the oath or having warned her to tell the truth.
] 


Deaf and dumb persons

A witness is not incompetent merely on the grounds of being deaf and dumb.  The usual practice is to use the services of a qualified interpreter who is able to convey the information being expressed by the witness in sign language.

Foreign language speakers

So long as there is a competent, sworn translator available to translate the testimony of a foreign language speaker into one of the official languages, such a witness is competent.  Although there is no specific cautionary rule in this regard, common sense dictates that a lot may literally be lost in translation.

Judicial officers

A Judge or magistrate may not give evidence in the case that he or she is hearing.[footnoteRef:32]  It is, however, permissible for a magistrate to whom an extracurricular confession has been made to be called to testify in a trial within a trial if the voluntariness of the confession is challenged by the accused.  A presiding officer may also testify on a matter of which he or she bares knowledge in another court.  Although judges are competent witnesses, in civil cases they may not be subpoened to appear as witnesses without permission from the court in which they are due to appear, and only after suitable dates have been arranged in consultation with the Judge President of the High Court in which they are employed.[footnoteRef:33] [32:  R v Sonyangwe 1908 EDC 394.  If a presiding officer is in such a position they should recuse themselves whereafter they will be able to give evidence.]  [33:  Section 25 of the Supreme Court Act 59 of 1959.] 


Officers of the court

Attorneys, advocates and prosecutors are competent and compellable witnesses although for the sake of the dignity of the profession it is undesirable for them to testify in cases in which they are professionally involved.  Lawyers enjoy a privilege in respect of communications made to them by clients for the purposes of obtaining legal advice which does not further the commission of a crime.  Therefore, although they may be compelled to give evidence in general, on the basis of the legal professional privilege they cannot be compelled to testify on these communications.

Members of Parliament

Members of Parliament cannot be compelled to give evidence in civil proceedings unless the court is situated at the seat of parliament (s 7(1) Powers and Privileges of Parliament Act 91 of 1963).

Foreign heads of state and diplomats

Foreign heads of state and diplomatic staff are not compellable as witnesses.[footnoteRef:34] [34: Section 2 of the Diplomatic Privileges Act 71 of 1951.  Schwikkard refers to section 3 of the Diplomatic Immunities and Privileges Act 37 of 2001, Zeffert to a 1989 Act.] 


State President

The State President is both competent and compellable as a witness, but for policy reasons, the decision to compel him or her to give evidence should not be taken lightly.[footnoteRef:35]    [35:  President of the Republic of South Africa and Others v South African Rugby Football Union and Others 2000 (1) SA 1 (CC).] 


Procedural Aspects

For procedural purposes it is necessary to distinguish between the concepts of compellability and privilege.  Compellability relates to whether a witness can be forced by a party to litigation to give evidence, while privilege relates to whether a witness who has been called and is in the process of testifying can be forced to answer a particular question.[footnoteRef:36]   [36:  Privilege is dealt with in Chapter 7.12.] 


Objections

If a compellable witness believes he or she may refuse to answer a question on the grounds of privilege, for example, an attorney in respect of communications with a client, the witness must be sworn in before raising an objection to a particular question that is put to him or her.

Recalcitrant witness

A compellable witness may not refuse to attend court and if he ir she does so, they may be arrested and brought to the court where they are due to testify.[footnoteRef:37]  A compellable witness may not refuse to take the oath or affirmation or refuse to give evidence or answer questions without a valid claim of privilege in respect of civil proceedings or without just excuse in criminal proceedings. [37:  Sections 170(2) and 188 of the CPA, sections 30 and 31 of the Supreme Court act 59 of 1959, Uniform Rule 38, section 51 of the Magistrates’ Court Act 32 of 1944 and Rule 26 of the Magistrates’ Court Rules.] 


The penalty for refusing in the case of civil proceedings is committal to prison for contempt of court and in the case of criminal proceedings, a sentence of imprisonment for a period not exceeding two years, unless the question relates to an offence listed in Part III of schedule 2 (all serious offences), in which case a sentence not exceeding five years may be imposed.[footnoteRef:38]  Schedule 2 Part III offences include: [38:  Section 189 of the CPA.] 


Sedition;
Public violence;
Arson;
Murder;
Kidnapping;
Childstealing;
Robbery;
Housebreaking, whether under the common law or a statutory provision, with intent to commit an offence;
Contravention of the provisions of sections 1 and 1A of the Intimidation Act 72 of 1982 
Any conspiracy, incitement or attempt to commit any of the above-mentioned offences;
Treason.

The procedure applicable is for the court to enquire in a summary manner into the refusal and determine whether the witness has a just excuse.  This is a question of fact rather than law and will turn on the circumstances of each case.[footnoteRef:39]  The term “just excuse” has been interpreted by the courts to be wider than a lawful excuse.[footnoteRef:40]  In  [39:  Attorney-General, Transvaal v Kader 1991 (4) SA 727(A)]  [40:  Attorney-General, Transvaal v Kader 1991 (4) SA 727(A)] 


The respondent, whom the state had called to testify in a prosecution against seven accused persons, claimed that it would have been humanly intolerable for him to have to testify as the stress caused in part by a fear of being ostracized by the community from doing so, would aggravate his mental health problems.  In dealing with the issue of a just excuse, the court in Attorney General, Transvaal v Kader made the following important points:

1 There is an onus, on a balance of probabilities, upon the witness who refuses to testify to show just excuse.
2 The witness may be assisted by a legal representative during the enquiry;
3 The rules relating to compellability are not absolute and bend to policy considerations.
4 The court must weigh the potential benefit of the evidence against the degree of suffering or inconvenience giving the evidence would cause the witness.
5 “Just excuse” is not necessarily restricted to circumstances where it would be “humanly intolerable” to force the witness to testify.

Means of compelling state witnesses.

A prosecutor may approach a court in terms of section 205 of the CPA to request it to require that a witness appears before a judicial officer to produce evidence that is material or relevant to an alleged offence.  A failure to provide the information required may lead to a sentence of imprisonment unless the furnishing of such information is not necessary for the administration of justice or the maintenance of law and order.  In assessing whether the evidence that the prosecutor requires is necessary for the administration of justice and maintenance of law and order or not, the court in S v Cornelissen; Cornelissen v Zeelie NO en Andere[footnoteRef:41] held that it was necessary to strike a balance between three factors: [41:  S v Cornelissen; Cornelissen v Zeelie NO en Andere 1994 (2) SACR 41 (W).  In this matter the police had opened a case on the basis of a report by a journalist and then sought to compel the journalist to give evidence.  The police had, however, failed to interview other, traceable witnesses and could thus have obtained the evidence elsewhere.] 


1 The freedom of the individual;
2	The need for the effective prosecution of crime;
3	The need for the press to be able to report freely and fairly.

The constitutionality of section 205 was unsuccessfully challenged in Nel v Le Roux No and Others[footnoteRef:42] in which the Constitutional court found that section 205 of the CPA was not inconsistent with the Constitution as section 189 (1) CPA, which is linked to section 205, provides adequate protection by permitting a refusal to testify if the witness has ‘a just excuse’. [42:  Nel v Le Roux No and Others 1996(3) SA562 (CC)] 


Deciding on competence and compellability

In terms of section 193 of the CPA, questions of competence and compellability must be decided by the court in which the criminal proceedings are conducted.  This is done by holding a trial-within-a-trial at which evidence may be led.  In some circumstances the court will itself ask questions to enable it to arrive at a decision without holding a trial within a trial.  Other witnesses may be called and questioned by the court and the parties.
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