CONFESSIONS: S217
CONFESSIONS
The law of confessions is codified by s217 of the Criminal Procedure Act.
s.217 is said to go back to the Indian Evidence Act of the colonial period. At that time the government was concerned with the misuse of power by administrative officials in the colonies. Thus part of the reason for the Act was to protect the subjects of the crown from misconduct by officials. This statute provided that if a confession were to be made to certain kinds of subordinate officials, then that confession should not be admitted into evidence unless further requirements were satisfied. Those further requirements involved a formal process of recording the confession before a more independent and responsible official (more senior). The Indian Evidence Act disappeared but survived in countries such as SA and Canada.
S217:
(1)     Evidence of any confession made by any person in relation to the commission of any offence shall, if such confession is proved to have been freely and voluntarily made by such person in his sound and sober senses and without having been unduly influenced thereto, be admissible in evidence against such person at criminal proceedings relating to such offence: Provided
(a) that a confession made to a peace officer, other than a magistrate or justice, or, in the case of a peace officer referred to in section 334, a confession made to such peace officer which relates to an offence with reference to which such peace officer is authorized to exercise any power conferred upon him under that section, shall not be admissible in evidence unless confirmed and reduced to writing in the presence of a magistrate or justice; and
(b) that where the confession is made to a magistrate and reduced to writing by him, or is confirmed and reduced to writing in the presence of a magistrate the confession shall, upon the mere production thereof at the proceedings in question – 
(i) be admissible in evidence against such person if it appears from the document in which the confession is contained that the confession was made by a person whose name corresponds to that of such person and, in the case of a confession made to a magistrate or confirmed in the presence of a magistrate through an interpreter, if a certificate by the interpreter appears on such document to the effect that he interpreted truly and correctly and the best of his ability with regard to the contents of the confession and any question put to such person by the magistrate and
(ii) be presumed, unless the contrary is proved, to have been freely and voluntarily made by such person in his sound and sober senses and without having been unduly influenced thereto if it appears from the document in which the confession is contained that the confession was made freely and voluntarily by such person in his sound and sober senses and without having been unduly influenced thereto.
(2) The prosecution may lead evidence in rebuttal of evidence adduced by an accused in rebuttal of the presumption under proviso (b) to subsection (1).
(3) Any confession which is under subsection (1) inadmissible in evidence against the person who made it, shall become admissible against him – 
(a) if he adduces in the relevant proceedings any evidence, either directly or in cross-examining any witness, of any oral or written statement made by him either as part of or in connection with such confession; and 
(b) if such evidence is, in the opinion of the judge or the judicial officer presiding at such proceedings favourable to such person.

From this we can note that s217 widens the ambit of the common law and is less technical. It is not confined to the idea of involuntariness at common law.
The requirements are:
· The confession must be freely and voluntarily made
· The accused must have been in his sound and sober senses
· The confession must not have been brought about by undue influence.

The provisos are:
Even if all of the above is satisfied, the confession is still inadmissible if it was made to a peace officer other than a peace officer who is a magistrate or a justice, unless subsequently confirmed and reduced to writing before a magistrate or justice.
Definitions:
Peace officer – policeman with SAP
Justice of the peace – commissioned ranked officer in the SAP e.g. Superintendent. A sergeant or constable is not a justice.
What is a confession?
It is a type of informal admission, an extreme form of an informal admission. Takes place out of court.
It amounts to an UNEQUIVOCAL ADMISSION OF GUILT.
Generally speaking, unequivocal admission of guilt means an admission to all the elements of the offence.

R v Becker 1929 AD 167
HELD:
A confession is an unequivocal acknowledgment of guilt, the equivalent of a plea of guilty before a court of law.
CRITICISM:
1. Plea of guilty is a formal admission and amounts to a waiver of proof. Therefore a confession can’t be compared to this – it is an informal admission that need not necessarily be believed.
2. The declarant may not be fully aware of the implications of what he is saying.
3. Can’t convict upon a confession alone. There must be some external evidence therefore a confession must be confirmed in some material respects.

[bookmark: _GoBack]R v Khumalo 1949 (1) SA 620 (A)
FACTS:
The accused was charged with being in unlawful possession of a firearm. Therefore the prosecution would have to prove unlawfulness and possession i.e. possession with a license. The accused told the police: “This gun is my property”.
HELD:
This is not an unequivocal admission of guilt as the accused does not confess to all the elements of the crime.
S v Motara1963 (2) SA 579 (T)
FACTS: 
Dealing with the Group Areas Act
The accused was an Indian charged with occupying a house in a white area. He was asked by a policeman where he lived and he pointed to the house in question.
ISSUE:
Is the pointing out of the house meant as a confession?
HELD:
In order for it to have been an unequivocal admission of guilt the accused would have had to verbally admit to every element of the statutory offence.
R v Blyth 1940 AD 355
FACTS:
The accused said “I killed my husband”.
ISSUE:
Is this a confession?
HELD:
Neither “I killed my husband” or “I poisoned my husband”, are statements which can be seen as unequivocal admissions of guilt i.e. not confessions.
“killed” is not a technical term of criminal law i.e. it could have been an accident and not murder.
“poisoned” – narrower than merely saying killed, but still doesn’t rule out insanity, accident, duress etc.
If you say “I murdered my husband by arsenical poison” – this is a confession, murder is a technical term which most people know what it entails.

When looking at whether something is a confession, do you look at it subjectively i.e. whether the speaker meant what he said; or objectively?
TEST: 
Objective.
Previously it was thought that in order for a statement to be a confession, the declarent had to have the subjective intention to confess. Therefore if what the accused was doing was trying to exculpate himself (explain himself) then you would classify that as a confession e.g. confessing to assault GBH when simply trying to explain themselves out of a murder charge.

S v Yende 1987 (3) SA 367 (A)
HELD:
The approach is objective. Earlier courts saying it was subjective had been misreading earlier cases.
Amounts to: Whether or not taking into account the surrounding circumstances, the statement amounted to a confession of all of the elements of the offence in question.
R v Deacon 1930 TPD 233
FACTS:
The accused was charged with theft of money from the pocket of a sleeping man. The accused admitted to having taken the money.
HELD:
This was not a confession because he might still have raised the defence that he took the money for safekeeping or that the money belonged to a 3rd party.
FEDHAM J:
Acknowledged that the accused had said nothing about these possible explanations neither had he denied them. As long as the conduct of the accused admitted to i.e. taking the money could by the addition of explanations be shown as innocent, the admission made cannot be regarded as an admission of guilt.
This was confirmed by 
R v Xulu 1956 (2) SA 288 (A)
In which the precedent was set that the admission of possession is not a confession unless it is coupled with an admission of no lawful excuse – i.e. no lawful defence. 
PROBLEM:
If the accused is charged with murder: The Criminal Procedure Act has offences which are competent verdicts for murder e.g. culpable homicide, common assault, assault GBH.
If the accused makes a statement intending to exculpate himself from murder, but his statement objectively amounts to a confession of common assault – 
Prior to Yende – he would not be confessing
The case of 
R v Hanger 1928 AD 459
IT was held that his statement was exculpatory because it excused his act by indicating that he had no intention to steal – therefore there was no mens rea and thus his statement could not be seen to be a confession.
Post Yende – confession of common assault.

So how do we deal with the issue of competent verdicts? Since Yende you can’t look at things subjectively. The Practical implications of Yende is that a confession will be evaluated objectively.
ZEFFERT:
Concludes that where there are crimes that require mens rea. i.e. mens rea is an element of the crime, an account by the accused of his actions  - even if detailed and quite damning to his situation, will hardly eve r amount to a confession. Must look at the implications that can be drawn from the surrounding circumstances.
Despite the finding of Yende, it is hardly the case that if the accused is trying to exculpate himself, the court will accept statements as confessions, especially in crimes which require mens rea.

REQUIREMENTS IN DETAIL
Section 217 says that a confession is admissible if 
(a) it was made freely and voluntarily by the person who made it
(b) while that person was in his or her sound and sober senses
(c) without having been unduly influenced thereto
(d) and it was not made to a peace officer, other than a magistrate or justice, unless it was confirmed and reduced to writing in the presence of a magistrate or justice.

You must bear in mind that the constitutional imperatives contained in section 35 of the Constitution will have in an effect on how these statutory requirements are interpreted and met. As we go through the requirements I’ll point out to you where their impact is made.
Freely and Voluntary
To understand what is meant by this requirement we have to look at case precedent.
Firstly the case of 
S v Lebone 1965 (2) SA 837 (A)
Here the point was made that although freely and voluntarily is easily confused with undue influence, it must be seen as a separate requirement. 
In other words, you might think that if there is no undue influence in the making of a confession then it follows that the confession was freely and voluntarily made. However, you have to look at each requirement differently in that it is possible to make a confession voluntarily and freely even when you had influence exerted on you.
In S v Meptha 1983 (1) SA 576 (C)
The comment was made that the concept of undue influence is wider than that of free and voluntarily, and therefore in practice this distinction is not of great importance.
So what is meant by freely and voluntarily?
We have already established that the case of 
R v Barlin 1926 AD 459
Stated that the common law definition of freely and voluntarily was that a statement was not induced by threat or promise emanating from a person in authority.
The case of Mepetha confirmed that there should be no difference in interpreting freely and voluntarily in s217 from s219A – so the conclusion is that the common law approach to freely and voluntarily must be applied to confessions too.
In S v Yolelo 1981 (1) SA 1002 (A) as we know the approach was taken that s219A merely codified the common law rule – however, it must be noted that the constitutional imperatives of s35 may well have an influence on the manner in which the requirement may now be interpreted and it is likely that a far broader interpretation will be given.
Sound and Sober Senses
R v Blyth 1948 AD 355
FACTS:
A wife was charged with murdering her husband. She wrote a letter addressed to a commissioned officer in which she confessed to the murder.
ISSUES:
(1) Whether this was a confession to a peace officer other than a magistrate or justice?
The letter was opened by the clerical secretary and not by the commissioned officer to whom the letter was addressed. But since it was addressed to the commissioned officer it was held to have been made to him.
(2) Made in sound and sober senses?
The idea is that the prosecution must eliminate all kinds of emotional excitement or disturbances.
TEST:
Did the person know what he or she was doing when they made the confession? Even if the accused is intoxicated he might still be in sound and sober senses.
As Zeffert points out the test is:
That the accused is not required to be in a state of quiet serenity free of physical or mental discomfort, and confessions have been admitted despite the fact that they have been made in great temper or in pain after suffering a bullet would, or in a state of nervous excitement.
Undue Influence
The first thing we have to note here is that a wider interpretation is given then the common law of threat or promise emanating from someone in authority.
It may include less obvious influences such as lengthy interrogation, confrontation, the inducement of fatigue and the exploitation of youthfulness as well as the obvious factors of violence or threat of violence.
Not all influence that is exerted on an accused in undue – influence is undue only if , as stated in S v Pietersen , if the practice employed is one which if introduced into a court of law, would be repugnant to the principles upon which the criminal law is based.
Wigmore, well known legal mind suggested that the reliability of the confession should be looked at to determine its admissibility. However, our courts rejected this test even prior to the Constitution .
Our courts merely look at whether the requirements of s217 have been met, therefore confessions which have been induced by fraud, trickery or deceit are excluded even though they might be reliable.
The emphasis is elucidated in S v Meptha as being that of fairness – not only during the trial but before even going to court. In light of our constitution, especially the right against self-incrimination it is clear that any confession which is brought about by means which are considered repugnant or unfair will be inadmissible on the grounds that it infringes a right in the Bill of Rights and also that it impairs a fair trial and brings the administration of justice into disrepute.
What is the effect of a confession?
What we have to ask is to what degree must the will of the confessor be impaired before a confession is excluded.
Thus once it has been established that undue influence has been exerted on an accused the question that has to be asked then is to what degree if any the accused was effected and thus influenced into confessing.
In S v Meptha the court held that the test has to be a subjective one – i.e. look at the individual and determine whether he was in fact influenced and to what degree he was influenced into confessing. Again – one has to look at the subjective as well as to some extent objective factors, for if the court finds that there are objective factors that could have influenced an accused it will be very difficult for the prosecution to show that the accused was in fact not influenced by these factors.
Lets look now at four specific situations which could indicate undue influence.

(i) Interrogation
Merely being interrogated is not necessarily undue influence – you need to determine whether the accused’s freedom of volition is sufficiently impaired e.g. the accused is frightened, fatigue, excessive, persistent and aggressive questioning.
Read  S v Zulu 1998 (1) SACR 7 (SCA)
(ii) Detention
Detainees are protected by section 35 of the constitution – you can read that for yourselves. 
(iii) Non compliance with the judges rules
The judges rules were drawn up in 1931 as a code of conduct for the police in their dealings with suspects and accused persons. They were administrative in nature and therefore had no force in law. The Constitution now protects such persons so the judges rules are to a large extent superfluous. They are do still apply in some instances – look at the case of S V Nombewu 1996 (2) SACR 396 (E)
(iv) Treatment of Juveniles
Juveniles are entitled to have the assistance of their parents or guardians, although confessions made without their assistance will not necessarily mean that the confession is inadmissible – the court will look at the maturity of the individual to determine whether he should have been assisted or not.

Final Requirement: Not made to a peace officer, other than a magistrate or justice 
The purpose of this requirement is to ensure that an accused is brought before an impartial official who would have no motive to pressurize an accused into giving a confession.
What is a peace officer:
· Magistrate
· Justice
· Police official
· Members of the prison service
· And those declared to be peace officers in terms of the minister’s notice in the government gazette

Who are peace officers who are magistrates or justices of the peace?
· A commissioned police officer
· Magistrates
· Justices

(i) Admissibility of written confessions
The requirements that have to be met for a written confession to be admissible are set out in the case of S v Dhlamini 1981 (3) SA 1105 (W)
· The name of the person making the written statement must correspond with the name of the accused
· The person to the written statement is made must be a magistrate.
· Where an interpreter is used his certificate must show that he was indeed the person who interpreted and that the certificate relates to that particular statement.
· In light of the Constitution the magistrate must also advise the accused that he has a right to legal representation.

(ii)  Duties of a magistrate when recording a confession
The magistrate is not to act as a recording machine, for even though the trial court will examine the confession to ensure that it was freely and voluntarily made, the magistrate recording the confession is still required to make sure that the statement he is taking down is freely and voluntarily made. In other words, he must ask appropriate questions and record the questions and answers. He must not act as an editor but record as closely as possible the actual words of the accused. It must also be noted that s35 of the constitution also comes to play here in that if the recording magistrate fails in his duties in this respect and renders the trial unfair or damages the administration of justice – the confession may be rendered inadmissible.
 
(iii) Presumption created in s217(b)(ii)
S217 had a further provision that was struck down in the constitutional case of S v Zuma. The provision said that if the confession was confirmed and reduced to writing before a magistrate, then there was a rebuttable presumption that the confession had been freely and voluntarily made. The contrary had to be proven.

The Constitutional Court held that this provision was a violation of the accused’s constitutional rights. The existence of this presumption could lead to an accused being found guilty despite the fact that a reasonable doubt existed as to his guilt. The state argued that this was an issue of admissibility and did not interfere with the constitutional right. The court held that it is usually the case that where an accused makes a confession he will normally be convicted before the presumption has a definite impact.

ONUS OF PROOF
The onus of proof in criminal matters usually rests with the prosecution and has to be discharged beyond a reasonable doubt. The same applies in regard to the voluntariness of a confession. However, s217 created a reverse onus that once a confession was reduced to writing by a magistrate etc. the presumption was that it was voluntarily and freely made and therefore the onus shifted to the accused to show on a balance of probabilities that it was not voluntarily and freely made. This reverse onus was declared unconstitutional in the case of S v Zuma as it infringed s35. Please read the rationale for this and how the court came to its conclusion.
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