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When referring to documentary evidence one is broadly referring to statements made in writing upon which a party wishes to rely in civil or criminal proceedings. 

The case of R v Daye[footnoteRef:1] held that a document is “any written thing capable of being evidence”, while Section 33 of the CPEA defines a document as including any book, map, plan, drawing or photograph. Section 221 of the CPA includes within the definition of documentary evidence any device by means of which information is stored or recorded as being a document – such as computer output, (could even mean discs or flash drives). [1:  [1908] 2 KB 333 at 340] 


ADMISSIBILITY

It must be noted from the outset, that one must distinguish between the purposes for which the documentary evidence is to be admitted. If the documentary evidence is being adduced to prove the truth of the contents of the document, then such documentary evidence may fall within the parameters of documentary hearsay, and admissibility will be governed by section 3 of the Law of Evidence Amendment Act 45 of 1988 or Part VI of the CPEA or other statutory provisions dealing with documentary hearsay.

If however, one wishes to adduce the documentary evidence to prove what the document contains then admissibility falls within the common law and some statutory provisions which will be discussed below.

Generally, there are three requirements which must be met for the admissibility of documentary evidence. These are:

(a) the statement or contents of the document must be relevant and admissible
(b) the actual authenticity of the document must be proved
(c) the original must be produced 

Each of these requirements is discussed in further detail below.

ORIGINALITY

The rationale behind requiring the original document is that errors may be made in subsequent copies or documents may be falsified, hence the requirement of originality to avoid these potential dangers. So, for example, if the documentary evidence is a telegram as evidence against the person who sent it then the original is the form which was written out and handed in at the post office.[footnoteRef:2] [2:  R v Regan (1887) 16 Cox CC] 


Multiple originals such as in the case of carbon copies, initialed copies or a roneod copy may also be admitted as if they were originals.[footnoteRef:3] If a document is made in duplicate – then both copies are original. The same applies to carbon copies and roneoed copies. [3:  Herstigde Nasionale Party van Suid-Afrika v Sekretaris van Binnelandse Sake en Immigrasie 1979 4 SA 274 (T)] 


Counterpart copies i.e. where a document is made in duplicate and a different person signs a copy will be admissible as primary evidence against the person who signed it. Primary evidence is the original document. Secondary evidence is everything else that falls outside the scope of original i.e. photocopies etc.

If you are able to explain satisfactorily to the court as to why the original cannot be produced then you might be allowed to admit secondary evidence. The case of R v Amod[footnoteRef:4] held that the adducing of original documents into evidence falls within the primary or best evidence rule and it only applies when the contents of the documents are in dispute. If you can prove a fact by some other means then you won’t have to meet the primary or best evidence rule.  [4:  1947 3 SA 32 (A)] 


The distinction between primary and secondary evidence is best explained by way of case law

R v Pelunsky 1914 AD 360
Facts:
In 1914, sheep traders were required to keep a correct accounting of sheep taken to the market as this would indicate to the relevant municipality how much tax would be levied. It was alleged that the accused had written the incorrect number of sheep taken to the market on the tickers issued for this purpose. The state tried to prove these allegations by seeking to have the counterfoils to the tickets admitted. The original tickets themselves were not adduced.
Held:
The counterfoils were secondary evidence and inadmissible as no explanation was offered as to why there originals were not adduced into evidence.

R v Lombard 1957 2 SA 42 (T)
Facts:
In order to meet their case the state had to prove that the accused was a retail butcher in a controlled area. To do so they would normally need a registration certificate. They could not produce one.
Held:
They could prove their case without producing the certificate but with other evidence.

The primary or best evidence rule does not apply when:

a) where the fact in issue is the existence of the document rather than its contents e.g. what is in dispute is whether a contract was concluded between two parties and not what the contents of the contract were

b) where what is to be proved is the existence of a relationship or status flowing from the document e.g where a proof of marriage is required but there is no marriage certificate available, the marriage may still be proven by producing evidence of co-habitation, that a marriage ceremony took place etc.

ADMISSIBILITY OF SECONDARY EVIDENCE IN CERTAIN CIRCUMSTANCES

If no satisfactory explanation can be made to court as to why the original document cannot be produced, then in certain circumstances secondary evidence may be admissible.

The most important instances when secondary evidence may be produced are as follows:

1) The destruction of the original can be shown or that despite extensive searches the original cannot be located, then secondary evidence may be admissible. 

2) There may be circumstances where the production of the original may result in criminal charges being laid. For example documents whose contents are protected by statute such as those that may pose a threat to national security if disclosed, would make it an illegal act to produce such documents in open court. In these circumstances secondary evidence may be allowed.

3) If the production of the original is impossible then secondary evidence may be admitted e.g. the document may be comprised of a ten story building with defamatory statements spray-painted on its external walls, making it an impossibility to produce the original written statements in court.

4) If the original is in the possession of a third party or an opposing party who refuses to produce and it is not possible to compel them to produce it then secondary evidence may be admissible. [Note: Notice to produce in terms of rule 35(10) in civil matters in the high court and MCR 23(4) in the Magistrates’ court may be issued to compel production. A subpoena duces tecum  i.e. to produce the item in court may also be issued.]

PROOF OF AUTHENTICITY 

In order for a document to be admitted not only has it to be original but it must be proven as authentic. Evidence must therefore be led to prove authenticity. This may be done in a number of ways, for example, the person who wrote the written statement or signed it may be called to testify or a eyewitness may testify to having seen the document being written or signed. So, for example, if it’s the authenticity of a letter which must be prove it would be done by having the writer or signer thereof giving evidence. To prove the date and place of posting one would look at the postmark. Once it is shown that a letter was posted, a rebuttable presumption arises that the letter was delivered.

In some circumstances proof of authenticity is not required as statutory provisions exist to waive the need for prove of authenticity and to allow for secondary evidence to be admissible. Some examples of these are briefly discussed below.

Section 231 of the CPA

 A document which appears to have the signature of a public official and the document has an official seal or stamp of the department in which that public official works, will be deemed prima facie proof that the particular public official did indeed sign the document.

Section 37 of the CPEA which also applies to criminal proceedings

Documents which are proved or purported to be not less than twenty years old, and are obtained from proper custody, are presumed to have been duly executed if there is nothing to suggest the contrary e.g. a contract that was signed 18 years ago and has been kept in a lawyer’s office throughout the period will be presumed to have been duly executed unless someone disputes it.

Section 234 of the CPA

An extract of an official document certified by the state official in control of the original, or the head of the particular department, will be sufficient to prove an original official document.

An original official document may not be produced without an order from the Attorney General.

Section 233 of the CPA and section 18(1) of the CPEA

Public documents and extracts thereof i.e. documents which are made by a public official in the execution of a public duty and for public use and access, will be deemed authentic upon their production from proper custody, or certification by their custodian as being an authentic copy or extract thereof.
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