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1. SUBSTANTIVE AND ADJECTIVAL LAW
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SUBSTANTIVE LAW:
It is the legal relationship between legal subjects which determines the rights, duties, powers and remedies of a legal subject. Examples are: criminal law, delict, contract, family law, succession etc.
Examples of substantive criminal law: the issues of criminal liability are the act, wrongfulness, criminal capacity and negligence or intention.
Stratford J in Tregea v Godart states, “Substantive law lays down what must be proved in any given issue.”

ADJECTIVE / PROCEDURAL LAW:
It is the law which governs litigation. It gives the plaintiff / accused the methods / means / manner of obtaining a legal remedy. A subdivision of adjective law is criminal procedure, which prescribes for instance, how a person should be brought before the court by way of arrest, summons, or warning to appear, and how his / her rights are to be protected in court with regard to the plea, the giving of evidence, proof, conduct of the trial etc. The law of evidence is also part of adjective law and governs the manner in which the facts in issue are legally proved before the court.

2. FACTA PROBANDA AND FACTA PROBANTIA

Facta probanda or the facts in issue are the facts which a party must prove in order to succeed in the civil action or which the prosecution must prove in order to succeed in the criminal proceedings.

Facta probantia or the facts which are relevant to the facts in issue are the facts which tend to prove or disprove the facts in issue.

Example: 
In a paternity case, the identity of the father is a fact in issue (factum probandum) whereas sexual intercourse between the mother and the alleged father s a fact relevant to the fact in issue (factum probans).

Adjective law relates to the manner of the proof of the facts in issue, or the facta probantia.
Substantive law therefore determines the fact in issue or the facta probanda.

3. DEFINITION OF EVIDENCE

a) Stafford in Tregea v Godart defines evidence as: “Evidence relates to the manner of proof”.
b) Schmidt (Bewysreg): suggests that Stafford’s definition is too narrow because some rules of evidence, such as those dealing with privilege, have nothing to do with the manner in which proof is obtained. He prefers to the following definition: “The field of law which regulates the proof of facts in issue in a court of law”.

4. EVIDENCE AND ARGUMENT

Argument is not evidence but is merely a persuasive commentary made by the parties or their legal representatives with regard to questions of fact or law.

5. EVIDENCE AND PROBATIVE MATERIAL

Evidence consists of oral statements made in court under oath or affirmation or warning (oral evidence). But it also includes documents (documentary evidence) and objects (real evidence) produced and received in court.

Evidence, however, forms only one part of the probative material. Probative material is made up of:
· Evidence (oral, documentary, real);
· Admissions (both formal and informal);
· Presumptions;
· Privileges;
· Judicial notice.
6. EVIDENCE AND PROOF

Evidence of a fact is not yet proof of such a fact. The court must still decide whether or not such a fact has been proved. This involves a process of evaluation. 

Proof of a fact means that the court has received probative material with regard to such a fact and has accepted such a fact as being the truth for purposes of the specific case.

RELATIONSHIP BETWEEN EVIDENCE AND PROOF
	PROOF
Proof is furnished as soon as there is enough probative material for a finding / conclusion by the court on a fact in issue.

Proof is an objective empirical conviction based on the facts and not a subjective conviction in the mind of the judge.

Proof is derived from evidence.

	EVIDENCE
All information in the form of facta probantia put before the court in order for it to decide on a fact in issue.

Proof is therefore furnished by evidence in the form of facta probantia.




7. PRIMA FACIE PROOF AND CONCLUSIVE PROOF

The term prima facie means at first sight:

Prima facie proof
· Proof which appears to be conclusive at first sight;
· Implies that other facts may arise in future which may prove the original assertion to be incorrect;
· Prima facie proof exists at a particular point during the trial;
· If the trial was to continue and other facts arise during the course of the case, the original assertion may be shown to be incorrect;
· In the absence of proof to the contrary prima facie proof will become conclusive proof at the end of the trial.
Prima facie evidence
· Evidence which appears conclusive at first sight but which during the trial, might be shown to be incorrect.
Conclusive proof
· Conclusive proof means that rebuttal is no longer possible. It is proof which at the end of the trial is final and decisive.

8. ADMISSIBILITY AND WEIGHT

Admissibility: as a general principle evidence and probative material is admissible when relevant. There is no degree of admissibility. Evidence is either admissible or inadmissible.

Weight: however, once evidence has been admitted, it may carry more or less weight according to the kind of evidence (i.e. direct or circumstantial0 and the particular circumstances of the case. There are various degrees of weight. The court will weigh the evidence to determine whether the required standard of proof has been met. The general rule is that direct evidence carries more weight than circumstantial evidence but this will also depend on the circumstances of the case.

9. CIRCUMSTANTIAL AND DIRECT EVIDENCE

Circumstantial evidence is indirect evidence and furnishes indirect proof of the fact in issue. Circumstantial evidence requires the court to draw an inference according to certain rules of logic (set out in S v Blom 1939 AD 188 at 202). Example: A is seen running out of B’s house holding a bloody knife. B’s corpse is found lying in the bedroom. The inference to be drawn is that A stabbed B.

Direct evidence is direct proof of a fact in issue. Example: C directly witnesses A stabbing B in the bedroom.



