


JUDICIAL NOTICE

JUDICIAL NOTICE
We know that our courts are meant to be independent and that judges are expected to remain aloof from the proceedings being held before them. If a judge has private information regarding a matter he is hearing he is expected to recuse himself from the matter. However, there are instances when judges can accept the truth of certain facts which are known to them without having evidence led on those facts. This is known as taking judicial notice.

An example of this is the fact that South Africa is part of the continent of Africa and that there are 24 hours in a day – a judge need not hear evidence to accept this as fact – he therefore can take judicial notice of these facts and they will not have to be proven by evidence in court.

The limits of judicial notice: Basic Principles

Facts which are judicially noticed must be well known to all reasonable persons or to a reasonable court in a specific locality. This means a judge who happens to have particular knowledge of aviation can take judicial notice of facts regarding aviation since not all reasonable persons or courts would know such facts.

Our common law allows for the judicial notice of notorious facts and facts which are readily ascertainable.

Notorious facts (general knowledge)

These can be divided into facts of general knowledge and specific facts which are notorious within the locality of the court.

General knowledge: golf, tennis, soccer are games of skill, SA has national road network etc.
Include elemental experience in human nature, commercial affairs and everyday life.

Facts of local notoriety

A court may take judicial notice of facts which are notorious among well-informed people in the area where the court sits. E.g. WLD courts can take judicial notice that there are mine dumps in Johannesburg, or that there is a Market theatre etc.
Facts easily ascertainable

In order for a court to take judicial notice of these facts, they should be easily ascertainable from sources of indisputable authority. For example, a court may take judicial notice of the time the sun rose or set on a particular day with reference to certain official tables approved in the Government Gazette.

Please look at specific examples in respect of 
· Animals
The instinctive behaviour of domesticated animals should be judicially noticed. The following facts have been judicially noticed:
(a) scab is a well known sheep disease
(b) dangerous wild animals remain potentially dangerous even after docile behaviour has come about as a result of semi domesticity
(c) brand marks on cattle do not fade completely
(d) rhinos are rarer than elephants

· Political and constitutional matters
The sovereignty of foreign states and the existence of a state of war may normally be judicially noticed.

· Matters of science and scientific instruments
Matters of science may not be judicially noticed unless they have permeated into the background knowledge of non-specialists. E.g. dna is unique to individuals as are fingerprints etc.

· Financial matters and commercial practices
Judicial notice has been taken of the fact that the value of money has declined over the years; that most public companies are incorporated for the purpose of making a profit from income, the practice of furnishing bank guarantees in sales of land, and the practice of making payment by cheque.

· Historical facts words and phrases
There is no general rule that facts which are reliably (as opposed to easily and reliably) ascertainable can be judicially noticed. Our courts have used history books to establish historical facts.

· Crime
Courts have taken judicial notice that there is currently an unacceptably high crime rate, a significant number of people who were charged are eventually acquitted, etc.

· Statute and common law
Judicial notice is taken of Acts of Parliament and of the provincial legislature. Common law rules are also judicially noticed. Usual phrase “it is trite law that…..”
  
· Public international law
Customary international law is seen as forming part of the common law the courts therefore take judicial notice thereof. S232 of the Constitution – customary international law is law in the Republic unless it is inconsistent with the Constitution or an Act of Parliament.
  
· Indigenous and foreign law
Judicial notice may now be taken of both indigenous and foreign law in terms of s1 of the Law of Evidence Amendment Act
(a) Foreign law: where the foreign law in question cannot be ascertained readily and with sufficient certainty it must be proved by means of expert evidence.
(b) Indigenous law: indigenous law must be alleged and proven if it cannot be given judicial notice. A court may not take judicial notice of indigenous law that is contrary to principles of public policy or natural justice.


Rule 30 of the Constitutional Court Rules:

Rule 30(1) of the Con Court Rules provides that any party to any proceedings before the court, shall be entitled in documents lodged in terms of the rules of the Con Court, to canvass factual material which is relevant to the determination of the issues and which does not specifically appear on the record. The proviso: such facts must be either common cause or otherwise incontrovertible or of an official, scientific, technical or statistical nature, capable of easy verification. 

Rule 30 seeks to ensure that the Con Court is well informed about the general background of a specific rule before upholding it, striking it down, expanding or limiting it.
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