POINTING OUT
FACTS DISCOVERED IN CONSEQUENCE OF INFORMATION GIVEN BY THE ACCUSED:
There are two ways in which this can occur:

1. The accused may point out evidence
2. Where evidence is discovered in consequence of an admission or confession the accused has made.

Difficulty
There might be a situation where the accused is coerced into pointing out something out, or the discovery results from an inadmissible confession or admission.
Common law position:
R v Samhando 1943 ad 608
FACTS:
The accused was charged with murder and he was induced by threats and violence to make an incriminating statement. He pointed out some clothing and an axe belonging to the deceased, which had been hidden in a tree.
AD HELD
the evidence had been correctly admitted.

Therefore, at common law, even if the statements or pointing out had been obtained by gross cruelty or violence, that didn’t affect the admissibility of the evidence.

At common law, courts still had a discretion to reject evidence that had been induced, but the courts were still operating on the principle of reliability i.e. was the evidence reliable?
If something was discovered or pointed out and it lent support to an admission made by the accused, then the evidence was admitted because it was seen as reliable.
The common law position seems to have been codified in section 218 of the Criminal Procedure Act 1977, to confessions as well.
S218(1) If something is discovered as a consequence of an inadmissible admission or confession, remains admissible, even if it is against the will or wish of the accused.
S218(2): the same as (1) except it provides for information pointed out by the accused. The entire section deals with evidence given orally or any other way, which eventually leads to discovery.
S v Sheehama 1991 (2) SA 860 (A)
FACTS:
The accused was charged with 5 counts of murder. There had been a pointing out which related to the case and it had been induced by assaults and threats of the police. 
The accused had been warned by the police, but in such an inaccurate way that the accused felt that he was compelled to make the pointing out.
HELD:
Upheld the appeal against the 5 charges of murder.
A pointing out is a communication by conduct therefore it’s a statement by the person pointing out [admission by conduct]. If it is an admission by conduct then it must satisfy the requirements for an admission’s admissibility.

S219A of the CPA provides the requirements i.e. freely and voluntarily made. 

If you can show that the pointing out was made involuntarily then it will be inadmissible at common law. Thus the pointing out is inadmissible if induced.
In regard to s218(2), the policy in our law is that the accused cannot make self-incriminating statements that are forced, and therefore how can s218(2) be viewed as a permission to do so. 
S218(2) should not be interpreted as allowing involuntary pointing out – to do so would be against legal policy.
The function of s218(2) is:
(a) Does not allow evidence of involuntary pointing out
(b) If we have a pointing out that was made freely and voluntarily by the accused
(c) Then in those circumstances, the court will not reject the pointing out if it forms part of an inadmissible admission or confession.
Therefore the pointing out itself must have been freely and voluntarily made. S218(2) therefore facilitates the admission of voluntary pointing out.

S v January 1994 (2) SACR 801 (A)
FACTS:
The appellant was one of five accused who had been charged with the murder of two young men. On the 24th November 1989 the appellant and the others were arrested. They were interrogated by two police officers in a building. As a result the appellant eventually said he wanted to point out something. He led them to a manhole, on opening the lid the police officers found the decomposing bodies of two young men.
On 25 November 1989, the appellant made a statement to a police captain. The appellant contested the admissibility of the pointing out and statement by fact that he had been assaulted during interrogation.
TRIAL COURT HELD
[trial within a trial]
Ruled the statement was inadmissible but the pointing out was admissible.
AD HELD
Must decide whether the pointing out was admissible if made involuntarily and led to reliable evidence. The court considered Samhando and Sheehama.
Query: can involuntary pointing out be excluded by virtue of s219A.
Example: accused makes an involuntary statement to a magistrate and police as a consequence find a body.

SAMHANDO EXCEPTION:
Pointing out is a confirmation by subsequently discovered facts. If the court were to follow the Samhando exception, then the decision in the example would be to admit the evidence.
But the court can’t apply the Samhando Exception to the example because s219A says that an admission must be freely and voluntarily made. Therefore would not accept the statement in the example. Following this reasoning, there is no rational explanation why the legislature would have intended to exclude one involuntary pointing out from the ambit of s219A.
Therefore must test an involuntary pointing out against the requirements of s219A.

S219A does not preserve the Samhando Exception.
Therefore, reliability basis for admissibility is excluded. The basis in a civilized society for admissibility is that treacherous and cruelly induced evidence will be rejected.
The court discussed whether there is any other section in the Criminal Procedure Act that might allow involuntary pointing out.
S218(2): the Sheehama case established that this section cannot accommodate involuntary pointing out.
S218(1): the court refers to a case that dealt with the predecessor of this section. The function of this section is simply to declare admissible evidence of a fact discovered in consequence of information derived from a confession or other statement that is inadmissible. 
Effectively s218(1) has the function of doing no more then to declare admissible evidence of a fact discovered or of which knowledge was obtained in consequence of information given whether by conduct or otherwise by the accused, and not also of the information so given. One might have an inadmissible admission or confession but the fact discovered as a consequence is admissible.

SUMMARY OF THE POSITION SO FAR:
(1) A pointing out is the equivalent of an admission by conduct so therefore it must be freely and voluntarily made as required by s219A. If it is involuntarily then neither s218(1) or (2) operate to permit evidence of that involuntary pointing out.
(2) S218(2) merely implies that the admission of a pointing out that is voluntary in the first place, will not be impeded by the fact that it forms part of an inadmissible admission or confession [Sheehama]
(3) S218(1) merely allows evidence into consideration of a fact discovered as a result of an inadmissible admission or confession [January]
(4) In S v Hoho Davis J found that the approach in January is compatible with the constitution.
(5) Section 35(5) of the Constitution must also be borne in mind.

TRIAL WITHIN A TRIAL
Prosecution leads its evidence – if it is clear that it is a confession, the prosecution must prove beyond a reasonable doubt that all the requirements have been met.
The accused has the opportunity to respond and then the court will decide the issue. This is where the decision is made re admissibility.
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