PRIVILEGE
PRIVILEGE
Definition 

Privilege is an essential evidentiary rule because it is considered to be in the interests of society, that in certain circumstances, an individual, or the state, may lawfully refuse to disclose relevant evidence at trial even if the privileged evidence is the only evidence available to a court. In addition, a court may not draw any adverse inference against an individual, or a state organ, claiming privilege. In essence, privilege protects the interests of the individual (referred to a private privilege), or the state (referred to as state or executive privilege), at the expense of abstract notions of justice.[footnoteRef:1]  [1:  Zeffertt & Paizes South African Law of Evidence (2009) ch 17; Schwikkard et al Principles of Evidence (2009) ch 10.] 


Privilege must be distinguished from other rules of evidence: 

· First, the exclusionary rules of evidence render certain types of evidence such as similar fact, character, hearsay and opinion evidence inadmissible as a result of the inherent unreliability of such evidence, their lack of probative value, and the potential prejudicial effect that these types of evidence may have on the fairness of a trial. These types of evidence are therefore only exceptionally admissible. On the other hand, a claim of privilege serves to exclude admissible relevant evidence which has none of the disadvantages of the above types of evidence on the basis that it is justified by public policy in ensuring a fair and efficient administration of criminal and civil proceedings. 
· Secondly, privilege must be distinguished from the evidentiary rules concerning the competence and compellability of a witness to testify at trial. An incompetent witness lacks the capacity to testify, and a non-compellable witness has the right to refuse to testify at trial. Generally a witness who wants to invoke a privilege must take to the witness box and then raise the privilege on a question by question basis.

PRIVATE PRIVILEGE

An individual who intends to claim a particular private privilege cannot refuse to attend court. A private privilege must be personally claimed, or waived, by the holder of such a privilege. A court cannot claim, or waive, a private privilege on behalf of the accused or witness. An individual must be fully aware at all times of the right to claim a particular privilege, and it is the court’s duty to inform an unrepresented accused, or witness, of the privilege available to them. In order to circumvent a private privilege it is possible to admit secondary, or circumstantial evidence, to prove relevant facts-in-issue protected by privilege.

The intention of private privilege is to prevent the admission of relevant evidence at trial and therefore private privilege is limited to the following categories;
(a) legal professional privilege or attorney-client privilege (which may be claimed in civil and criminal proceedings); 
(b) a privilege against self-incrimination (which may be claimed by the witness, or an accused who chooses to testify, when there is a reasonable risk of a criminal prosecution); 
(c) an accused’s pre-trial and trial right to silence; 
(d) other privileges, including marital privilege, parent-child privilege and statements made without prejudice. 

(a) Legal professional privilege

It is in the public interest to ensure the efficient and proper functioning of civil and criminal proceedings. In S v Safatsa,[footnoteRef:2] it was held that the interests of the administration of justice also require full, confidential, honest and frank communications between a client and an attorney. Legal professional privilege is more than a mere evidentiary rule and amounts to a fundamental right, or substantial rule of law, designed to reinforce the procedural rights set out in s 35 of the Constitution and to ensure a fair trial process.[footnoteRef:3] Legal professional privilege may be claimed for any confidential communication, or confidential document, made by a client to a legal professional acting in a professional capacity for the purpose of a pending litigation, or merely for the purpose of obtaining legal advice.  [2:  1988 (1) SA 868 (A) at 885-886, the privilege applies to all communications made for the purpose of giving or receiving legal advice, and is a fundamental rule necessary for the proper functioning of the legal system and not merely an evidentiary rule assisting in the proper functioning of any particular litigation.]  [3:  Minister of Safety & Security v Bennett 2009 (2) SACR 17 (SCA), the privilege as a fundamental right is important because it is central to ensuring the constitutional imperative of a fair trial and reinforcing the constitutionally enshrined right to legal representation during legal proceedings. The privilege guarantees the right of every person to access legal representation and to consult with a legal advisor privately and confidentially. See also Euroshipping Corporation of Monrovia v Minister of Agricultural Economics and Marketing 179 (1) SA 637 (C) at 643, the privilege is a fundamental right of a client.] 


The requirements are explained as follows;
(i) the legal professional must act in a professional capacity. A payment of a fee to an attorney, or advocate, in private practice is a good indication that this requirement has been met, although a salaried in-house legal advisor may also act in a professional capacity when giving legal advice to an employer.[footnoteRef:4] Factors such as whether the legal professional was acting professionally,[footnoteRef:5] whether the legal professional was best suited to give advice and to consult with the client on the matter, and the place where the consultation was held are good indicators;  [4:  Mohamed v President of the RSA 2001 (2) SA 1145 (C) at 1154.]  [5:  Van der Heever v Die Meester 1997 (3) SA 93 (T). ] 

(ii) the client must intend that the communication be made to a legal professional in confidence. The nature of the communication is important in determining whether it was intended to be confidential. If the communication is intended to be passed on to other parties, or other independent parties are present during the making of the communication, then it is not made in confidence. Usually a communication is intended to be confidential when it is made in a private place such as a legal professional’s office, and it is not usually interpreted to be confidential when made in public place where it can easily be overheard;[footnoteRef:6]  [6:  Giovagnoli v Di Meo 1960 (3) SA 393 (D).] 

(iii) for the purpose of obtaining legal advice.[footnoteRef:7] The client must be seeking legal guidance and not some other form of advice. The privilege cannot be claimed where the client seeks legal advice in order to plan or further a criminal or fraudulent activity;[footnoteRef:8]  [7:  S v Kearney 1964 (2) SA 494 (A). In particular s 201 of the Criminal Procedure Act requires the communication to be made after the legal advisor has been professionally employed to conduct the client’s defence.]  [8:  Harksen v Attorney-General, Cape 1999 (1) SA 718 (C).] 

(iv) in respect to a pending or contemplated litigation. A communication made directly between attorney and client for the purpose of legal advice need not be connected to pending or actual litigation in order for the privilege to apply. However, statements from, or communications to agents, and other third parties, will only be considered to be privileged when made after litigation is contemplated;[footnoteRef:9] and  [9:  General Accident Fire and Life Assurance Corporation v Goldberg 1912 TPD 494.] 

(v) the privilege must be claimed by the client. The privilege attaches to the client and a court will not uphold the privilege unless it is claimed by the client.[footnoteRef:10] A legal professional claims the privilege on behalf of a client and where a client waives the privilege a legal professional is bound by such a waiver.[footnoteRef:11] The client’s waiver may be done directly or expressly, it may be implied or imputed, but at all times it must be made intelligently, knowingly and voluntarily.[footnoteRef:12] Whether or not the requirements of legal professional privilege have been met are often questions of fact which are determined by the circumstances of each case.  [10:  Bogoshi v Van Vuuren NO 1996 (1) SA 785 (A).]  [11:   S v Nkata 1990 (4) SA 250 (A).]  [12:  S v Tandwa 2008 (1) SACR 613 (SCA) para 18, implied waiver requires an element of publication (disclosure) of the communication, or document, or part of it, by the client from whose behaviour it can be objectively concluded that the privilege was intentionally abandoned. Imputed waiver occurs where, regardless of the client’s intention, fairness requires that the court conclude that the privilege was abandoned.] 


The privilege applies not only to communications between a client and a legal professional but its scope extends to all employees of the law firm including professional assistants, candidate attorneys, associates, secretaries, interpreters, cleaners, drivers, etc. 

The privilege does not extend to independent third parties. When such a person acquires knowledge of the communication in the form of secondary evidence by, for example, inadvertently overhearing the communication, intercepting or making copies of the communication, the independent party cannot be prevented from disclosing it. 

Where the communication comes into the possession of a third party through an unlawful act, a court may refuse to admit it on the basis of its discretion to exclude unfairly obtained evidence. A litigation privilege, separate from that of legal professional privilege – although often misinterpreted as an extension of legal professional privilege[footnoteRef:13] - applies to contracted third parties or agents such as private detectives, assessors, accountants etc, who are employed to generate information for the purpose of litigation, but only when; [13:  The litigation privilege is of recent origin and initially applied only to criminal proceedings but in Phato v Attorney-General of the Eastern Cape; Commissioner of SAPS v Attorney-General Eastern Cape 1994 (2) SA SACR 734 (E) it was artificially extended to cover civil proceedings as well. R v Steyn 1954 (1) SA 324 (A) argues that the litigation privilege is necessary to prevent unnecessary delays and postponements in the trial, prevent the trial being submerged in an irrelevant inquiry as to what has or has not been said by a witness, and to prevent an opponent from manufacturing evidence to contradict the revealed communication.] 

(i) the communication between the client, the legal professional, and the agent was made after the contemplation of litigation, and;
(ii) the communication was intended to be submitted to the legal professional.[footnoteRef:14]  [14:  General Accident Fire and Life Assurance Corporation v Goldberg 1912 TPD 494.] 


Since legal professional privilege is a fundamental right it may be claimed in order to prevent the seizure of confidential documents in terms of a valid police search and seizure warrant.[footnoteRef:15] However, a court has an inherent power, especially during the process of civil discovery, to examine any document for which a claim of privilege has been made. A court’s discretion to examine any document in order to determine whether a claim of privilege is valid should be used sparingly and only in special circumstances - where it is necessary and desirable for a just decision to be made, or some reason exists which casts doubt on a claim of privilege.[footnoteRef:16]  [15:  Bogoshi v Van Vuuren No; Bogoshi v Director, OSEA 1996 (1) SA 785 (A);]  [16:  South African Rugby Football Union v President of the RSA 1998 (4) SA  296 (T) at 302.] 


A court also has the power to cut out portions from a privileged document not covered by the privilege.[footnoteRef:17] Where legal professional privilege, as a fundamental right, is in conflict with other constitutional rights, a court must seek to resolve the conflict by establishing a reasonable balance between the conflicting rights, for example, in certain circumstances the privilege may clash with a person’s right to access information in terms of section 32 of the Constitution. In Jeeva v Receiver of Revenue, Port Elizabeth,[footnoteRef:18] the court held that, in certain circumstances, the privilege constituted a reasonable and justifiable limitation on a person’s constitutional right of access to information. The bias in favour of the privilege was due to its unique importance to the entire administration of justice.[footnoteRef:19] The court also noted that there could be circumstances where the privilege should not take precedence over the constitutional right of access to information.[footnoteRef:20]  [17:  Mohamed v President of RSA 2001 (2) SA 1145 (C) at 11591.]  [18:  1995 (2) sa 433 (se).]  [19:  Ibid at 456.]  [20:  Ibid at 456. See Van Niekerk v Pretoria City Council 1997 (3) SA 839 (T) at 849; Le Roux v Direkteur-Generaal van Handel en Nywerheid 1997 (4) SA 174 (T).] 


A similar balance was achieved in Thint (Pty) Ltd v National Director of Public Prosecutions; Zuma v National Director of Public Prosecutions,[footnoteRef:21] where the court examined the relationship between the privilege, the Constitution, and sections 28 and 29 of the National Prosecuting Authority Act which permits the search of premises under investigation, and the seizure of objects, or the examination and the making of copies of documents found on the premises. [21:  2008 (2) sacr421 (CC).] 



(b) The witness privilege against self-incrimination

According to R v Camane,[footnoteRef:22] “no one may be compelled to give evidence incriminating himself/herself, either before a trial or during a trial”. The witness’s privilege against self-incrimination, and the accused’s right to silence, is therefore premised on the central notion that an individual is entitled to a fair trial.[footnoteRef:23] The witness privilege against self-incrimination allows a witness while in the witness box to refuse to answer any questions which will incriminate himself/herself. This privilege is set out in the common law,[footnoteRef:24] statutory law,[footnoteRef:25] and is also defined in section 35(1)(a), (b) and (c) of the Constitution.[footnoteRef:26]  [22:  R v Camane 1925 AD 570 at 575. See also C Theophilopoulos “The Historical Antecedents of the Right to Silence and the Evolution of the Adversarial Trial System” (2003) Stell LR 161.]  [23:  There is a close constitutional relationship between professional legal privilege, the privilege against self-incrimination, the right to silence, and the right to legal representation. These rights are necessary to ensure fairness during a criminal and civil proceedings and are directly, or by inference, set out in s 35 of the Constitution.]  [24:  S v Lwane 1966 (2) SA 433 (A).]  [25:  S 203 Criminal Procedure Act of 1977, no witness in a criminal proceeding shall, except as provided by this Act or any other law, be compelled to answer any question…by reason that the answer may expose him to a criminal charge. See also ss 200, 204-5, 217 (admission of a voluntary confession), s219A (admission of a voluntary admission) and s 14 of the Civil Proceedings Evidence Act of 1965.]  [26:  S 35(1)(a), (b) and (c).] 


The justifications for the existence of a privilege against self-incrimination are based on the following rationales; 
(i) a witness possess a natural privilege against self-incrimination, and an accused possesses a natural right to silence, as a consequence of the presumption of innocence which places the burden of proof on the shoulders of the prosecution to prove guilt beyond a reasonable doubt; 
(ii)  the necessity to ensure that witnesses will come forward and testify freely with the knowledge that they will not be forced to incriminate themselves; 
(iii) a constitutional right to privacy and dignity possessed by all persons subject to legal proceedings; 
(iv) the public’s aversion to the inherent cruelty of compelling witnesses to incriminate themselves while in the witness box thereby exposing them to a risk of criminal punishment; and 
(v) to prevent an improper investigation by law enforcement officials which may result in unreliable evidence; and
(vi) to guarantee the truth-seeking function of a court.
   
In terms of section 203 of the Criminal Procedure Act a witness in criminal proceedings may refuse to answer a question if the answer would expose the witness to a risk of a possible future criminal prosecution. The South African privilege against self-incrimination may be invoked during a criminal, or a civil trial, whenever there is a reasonable risk of a possible future criminal prosecution.[footnoteRef:27] The privilege applies to any person whether a suspect, accused, witness, citizen, legal or illegal resident.  [27:   See, Waddel v Eyles and Welsh 1939 TPD 198; S v Ramaligela 1983 (2) SA 424 (V); R v Diedericks 1957 (3) SA 661 (E). See also s200 of the Criminal Procedure Act of 1977, read with ss14 and 42 of the Civil Proceedings Evidence Act of 1965.] 


Section 35(3) (j) of the Constitution refers to the accused’s right “not to be compelled to give self-incriminatory evidence”. However, the wording of section 35(3) awards a right against self-incrimination only to the arrested or detained accused and specifically excludes the non-party witness. As a result of the narrow focus of section 35(3) on the arrested or detained accused, the non-party witness privilege continues to be governed by common and statutory law. 

The requirements of a non-party or witness privilege are:
· The non-party privilege must be expressly invoked either by the witness or the witness’s nominated legal representative. 
· The privilege does not provide a blanket ban against the taking to the witness stand and must be claimed on a question-by-question basis.[footnoteRef:28]  [28:   See R v Kuper 1915 TPD 308 at 316; R v Ntshangela 1961 (4) SA 592 (A).] 

· The invocation must be made timeously at the point when the incriminating question is asked, and may not be made by an witness who has already been convicted of the offence in question, or where the crime has prescribed, or where the witness no longer runs the risk of prosecution.
· The privilege may only be claimed by the witness and does not extend to a spouse, relative, or a third party. 
· The court is obliged to warn the witness of the privilege, and a failure to do so may render the incriminating testimony inadmissible in any future prosecution.[footnoteRef:29]  [29:   It is established practice to warn the accused of the privilege.  A failure to do so may render the testimony inadmissible at a future criminal trial. See S v Lwane 1966 (2) SA 433 (A) at 444B; Magmoed v Janse van Rensburg 1993 (1) SA 777 (A) at 820.] 

· The privilege is said to flow naturally from an accusatorial type criminal justice system and is an important instrumental element of the fair trial principle[footnoteRef:30].  [30:   S35(3) of the Constitution - everyone has the right to a fair trial.] 

· It is also said to protect the witness’s dignity,[footnoteRef:31] privacy and personal autonomy[footnoteRef:32] during the criminal process.  [31:   Ibid  s10.]  [32:   Ibid  s14.] 

· The risk of self-incrimination must be real, appreciable and may not amount to a mere remote and naked possibility of legal peril.[footnoteRef:33] The determination of risk is a matter of judicial discretion and the court may test the validity and substance of the witness’s claim.  [33:   See S v Carneson 1962 (3) SA 437 (T) at 439H, the risk must amount to the possibility, going beyond a mere fanciful possibility, of a criminal prosecution. The risk must be reasonable and not impossible or incredible.] 

· The privilege applies not only to answers which may directly incriminate the witness but also to answers, though innocent in themselves, which may indirectly form a material link in the chain of causal proof thereby ultimately leading to incriminating evidence and the risk of a criminal charge.[footnoteRef:34] [34:   See S v Heyman 1966 (4) SA 598 (A) at 608C; Rademeyer v Attorney-General 1955 (1) SA 444 (T).] 


The effect of the privilege against self-incrimination is ameliorated by section 204 of the Criminal Procedure Act,[footnoteRef:35] which targets minor co-offenders and is designed to elicit damaging testimony from these minor offenders to be used against major co-perpetrators in return for an indemnity against prosecution. In terms of section 204, the privilege falls away once a competent[footnoteRef:36] and properly sworn witness is warned by the court[footnoteRef:37] that there is an obligation to give self-incriminatory answers with regard to the offence specified by the prosecution.[footnoteRef:38] The witness may be discharged from prosecution on the specified offence, or any competent offence,[footnoteRef:39] if in the opinion of the court all questions have been answered in a frank and honest manner.[footnoteRef:40] Once warned the witness acquires a right, or at least a legitimate expectation, to a discharge.  [35:  S204 read with s205. See also C Theophilopoulos, The parameters of witness indemnity: a review of s204 of the CPA (2003) SALJ  373. ]  [36:   See S v Hendrix and Others 1979 (3) SA 816 (D) at 818A. ]  [37:  See R v Qongwana 1959 (2) SA 227 (A) at 230D-E; S v Ncube and Another 1976 (1) SA 798 (RA); S v Dlamini 1978 (4) SA 917 (N) at 919H.]  [38:   See S v Waite 1978 (3) SA 896 (O) at 898-9; S v Bosman and Another 1978 (3) SA 903 (O) at 905B-C. ]  [39:   S204(1)(a)(iii) Criminal Procedure Act of 1977, or with regard to any offence in respect of which a verdict of guilty would be competent.]  [40:   Ibid  s204(1)(a)(iv). See Mahomed v Attorney-General of Natal 1998 (1) SACR 73 (N).] 


The constitutional right against self-incrimination is recognised as a protection against unfair trial practices. If the right to a fair trial is not threatened then the right against self-incrimination, entrenched within section 35(3)(j) of the Constitution, cannot be invoked. The individual, appearing before a non-criminal investigatory inquiry or tribunal, does not possess a right against self-incrimination. The right against self-incrimination is only triggered once the suspect is arrested, charged or detained. In Ferreira v Levin NO,[footnoteRef:41] it was held that an examinee before a liquidation inquiry[footnoteRef:42] may be compelled to produce direct self-incriminatory evidence but the evidence so obtained may not be used in a subsequent criminal trial. The use-immunity set out in Ferreira is specifically limited to evidence directly obtained from the examinee. Whether the prosecution may make indirect or derivative evidentiary use of facts sifted from the compelled testimony is a question to be decided on the merits of each individual circumstance and examined against the standard of a constitutional commitment to a fair trial.[footnoteRef:43] [41:   See Ferreira v Levin NO 1996 (1) SA 984 (CC) para159.  ]  [42:    S 417(2)(b) Companies Act of 1973 (now repealed).]  [43:   Ferreira para 153. See also Parbhoo v Getz NO 1997 (4) SA 1095 (CC).] 


In terms of section 14 and section 42 of the Civil Proceedings Evidence Act, a witness in civil proceedings may invoke the privilege by refusing to answer questions which may expose the witness not only to a risk of a criminal charge but also to the risk of a penalty (usually an administrative penalty) or a forfeiture. The privilege which is defined in section 14 of the Civil Proceedings Evidence Act is therefore much wider than the privilege defined in section 203 of the Criminal Procedure Act. A witness may also claim the privilege at inquest proceedings.[footnoteRef:44] [44:  Masokanye v Additional Magistrate Stellenbosch 1994 (1) SACR 21 (C); S v Van Schoor 1993 (1) SACR 202 (E).] 


An issue which has not been properly settled is whether a juristic person (i.e. a company or corporation) may properly invoke the privilege in respect to incriminating testimony (usually in the form of documentary evidence or some form of electronic communication) which exposes the company to a probable future criminal prosecution?[footnoteRef:45] The statutory definition of the privilege, section 203 of the South African Criminal Procedure Act, is similar to the English Criminal Procedure Act. The English Act allows for a claim of privilege by a juristic person, and therefore a strong common law argument may be made for the retention of an English style corporate privilege based on the ratio decidendi in Triplex Safety Glass Co Ltd v Lancegaye Safety Glass (1934) Ltd [footnoteRef:46] and Rio Tinto Zinc Corporation v Westinghouse Electric Corporation.[footnoteRef:47] The argument for the existence of a South African corporate privilege is further strengthened by the South African Bill of Rights which applies not only to the natural person but also to a juristic person.[footnoteRef:48]  [45:   C Theophilopoulos “The Corporation and the Privilege against Self-Incrimination” (2004) SA Merc LJ 17.]  [46:  [1939] 2 KB 395, 408-9 (Eng CA 1938).]  [47:  1978 App. Cas. 547, 549, 563-66 (HL). Since Triplex, the privilege has been available to corporations without any comment or analysis by the English Courts. See Rank Film Distributors Ltd v Video Information Centre [1982] AC 380, 441-448 (HL).]  [48:  In terms of s 8(2) and (4) of the Constitution a juristic person is entitled to constitutional rights but only “to the extent required by the nature of the right and the nature of the juristic person” and according to s 8(3)(a) the common law may be developed to give effect to such a right. There appears to be no constitutional impediment to the creation of a corporate privilege subject to a reasonable limitation, s 8(3) (b) read with s 36(1).] 




(c) The accused’s right to silence

The right to silence is a fundamental component of the accused’s right to be presumed innocent until proven guilty.[footnoteRef:49] The right to silence cannot be properly exercised unless the accused has a right to legal representation;[footnoteRef:50] and in the absence of a legal representative the accused must be warned of the right to silence.[footnoteRef:51] The accused’s right to silence, and the right not to be compelled to give incriminating evidence, applies at the pre-trial as well as the trial stage.[footnoteRef:52]  [49:  C Theophilopoulos “The evidentiary value of adverse inferences from the accused’s right to silence” (2002) SACJ 321.]  [50:  S v Melani 1996 (1) SACR 335 (E) at 348; S v Mathebula 1997 (1) SACR 10 (W) at 19.]  [51:  S v Mcasa 2005 (1) SACR 388 (SCA) para 15. S v Sebejan 1997 (1) SACR 626 (W) at 632, the court held that a right to silence may also be claimed by a suspect during police interrogation but in S v Langa 1998 (1) SACR 21 (T) and S v Mthethwa 2004 (1) SACR 449 (E) at 453 the court held that a right to silence did not apply to a suspect but only to an arrested, detained and accused person.]  [52:  S v Camane 1925 AD 570 at 575, the right to silence applies during and before trial; S v Thebus 2003 (3) SACR 319 (CC) para 54, the right to silence before and during trial is an important right aimed at protecting the right to freedom and dignity of an accused; Thatcher v Minister of Justice and Constitutional Development 2005 (1) SACR 238 (C) para 85.] 


In terms of the common-law, pre-trial silence by a suspect during the police interrogation stage has no evidentiary probative value,[footnoteRef:53] except in a number of limited circumstances; [53:  See S v Maritz 1974 (1) SA 266 (NC); R v Patel 1946 AD 903.] 

(i) when the suspect is unable to explain a suspicious circumstance;[footnoteRef:54]  [54:   See R v Barlin 1926 AD 459 at 461-462.] 

(ii) answers questions in a selective and evasive manner; or 
(iii) is unable to explain away the possession of stolen goods;[footnoteRef:55] and [55:   See S v Parrow 1973 (1) SA 603 (A).] 

(iv) a failure by a suspect to reveal an alibi defence during a police interrogation may also give rise to an adverse inference which strengthens the prosecution’s prima facie case at trial.[footnoteRef:56] However, once the suspect has been arrested and cautioned, a failure to deny a charge, or to indicate a defence, cannot amount to admissible evidence and no adverse inference may be drawn from such a failure at trial.[footnoteRef:57]  [56:  See R v Mashele 1944 AD 571 at 585; S v Zwayi 1997 (2) SACR 772 (Ck); but see S v Thebus 2003 (30) SACR (CC) where the Constitutional Court was divided on this issue.]  [57:  See R v Innes Grant 1949 (1) SA 753 (A) at 764, during a preparatory examination the accused need not reveal a defence and no adverse inference may be drawn from a failure to do so.] 


At trial, the accused’s failure to testify cannot be used to draw a direct inference of guilt. To do so would result in the accused being compelled to give evidence. The accused’s right to silence at trial may be summarised as follows; 
(i) the accused silence at the pre-trial, or the trial stage, cannot justify the drawing of a direct inference at trial, or amount to an admission of guilt; 
(ii) it is difficult to draw an adverse inference from the suspect’s pre-trial silence and much easier to do so from the accused’s silence at trial because at the police station the suspect is in a vulnerable position and in a hostile environment. There may be any number of reasons why the suspect refuses to co-operate with the police; but at trial the accused is represented by counsel and is therefore no longer vulnerable; 
(iii) the evidentiary value of silence at trial depends upon whether the defendant has been cautioned by the police at the interrogation stage, by a magistrate at the preliminary hearing, or by the judge at the trial stage, or; whether the defendant has voluntarily waived the right to silence; 
(iv) silence has only a limited evidentiary value and is dependent on whether the state has established a case which requires an answer. The accused’s silence only becomes a relevant evidentiary factor once the prosecution has established a prima facie case built on extrinsic sources of evidence. The accused’s failure to testify, or to rebut the prosecution case, may strengthen the prosecution case by leaving it uncontested in respect to vital facts-in-issue, but silence alone cannot be used to remedy a deficiency in the prosecution.[footnoteRef:58]  [58:   See S v Theron 1968 (4) SA 61 (T) at 63-64; S v Letsoko 1964 (4) SA 768 (A) at 776A-F; S v Nkombani 1963 (4) SA 877 (A) at 893F-G. ] 


The accused’s common-law right to silence must be contrasted with that of the constitutional right to silence. Section 35(3)(1) of the Constitution prohibits the drawing of adverse inferences from the accused’s failure to testify during the trial.[footnoteRef:59] The fundamental core concept of the constitutional right is that the court cannot draw an adverse inference from the accused’s failure to testify at trial. The accused’s right to remain silent and not to testify, section 35(3)(1)(a) & (b) read with section 35(3)(h) & (j) are integral elements of a right to a fair trial. Silence at trial has no evidentiary value and cannot be directly or indirectly indicative of guilt.[footnoteRef:60] The only permissible and narrow inference to be drawn is one based on the prosecution’s prima facie case. The prosecution’s prima facie case may well ripen into conclusive proof if it remains uncontested by the defence. Silence is merely a reasonable observation that the accused has failed to rebut a prima facie state case which, by remaining uncontroverted, may eventually at the end of a trial harden into conclusive proof beyond a reasonable doubt.[footnoteRef:61] [59:   See S v Brown 1996 2 SACR. 49 (NC) at 60a-63c, an adverse inference from silence cannot strengthen a prima facie case based on direct evidence, nor may silence be interpreted as an evidentiary fact with its own probative value; cf S v Lavehengwa 1996 2 SACR 453 (W).]  [60:   Note the interpretation given to the Fifth Amendment in Griffin v California, 380 US 609 (1965) at 614, the no-comment, no inference rule reinforces the constitutional notion that the accused cannot be penalised for a refusal to testify.]  [61:   See Osman v Attorney-General Transvaal 1998 (4) SA 1224 (CC) para 20; S v Boesak 2000 (1) SA 912 (CC) at 923D-H.] 


The accused’s constitutional right to silence may be summarised as follows; 
(i) all testimony gathered by the state in violation of the defendant’s constitutional rights in terms of section 35 is automatically inadmissible, unless the state can justify the infringement in terms of the limitation clause, section 36; 
(ii) the common-law warning, “you have the right to remain silent but a failure to give evidence is a factor which may be taken into account and used against you”, is unconstitutional in two respects.  Firstly, it gives silence an evidentiary value no longer permitted by section 35. Secondly, it indirectly compels the accused to take the stand and testify contrary to section 35(3)(h).[footnoteRef:62] The preferred constitutional warning should read, “[you] have a constitutional right to silence and no adverse inference can be drawn from the fact that [you] have opted for silence”;[footnoteRef:63] [62:   See S v Hlongwane 1992 (2) SACR 484 (N) at 487h-I, the way in which the common law warning is worded virtually compels the accused to enter the witness stand.]  [63:   See S v Brown 1996 (2) SACR 49 (NC) at 65f-g; S v Makhubo 1990 (2) SACR 320 (O) at 322g. ] 

(iii) at the pre-trial and the trial stage, no adverse inferences may be drawn against the accused merely because he or she exercises his or her constitutional right to silence, or refuses to testify; 
(iv) the only permissible inference to be drawn from silence depends on the accused’s tactical use of the procedural mechanisms of the adversarial trial system. The accused’s failure to take up the evidentiary burden at trial and to rebut the prosecution’s case may well result in the prosecution’s provisional proof becoming conclusive proof at the end of the trial.[footnoteRef:64] It must be noted that a number of recent cases have indirectly supported the principle that in certain circumstances an adverse inference may be drawn from the accused’s silence in the form of additional circumstantial evidence which, when added to all the other evidence in the prosecution’s possession, may augment the state’s case and raise it to the level of a prima facie case sufficient to prove the guilt of the accused.[footnoteRef:65] In such a circumstance when the accused is faced with a “cogent set of inculpatory facts”,[footnoteRef:66] silence as an item of circumstantial evidence can be probative and form the basis for a reasonable and fair adverse inference which, when added to the other evidence available to the prosecution, does not infringe the constitutional rights of the accused.  [64:  S v Boesak 2001 (1) SA 912 (CC) para 24.]  [65:  S v Chabalala 2003 (1) SACR 134 (SCA) para 27, the totality of the evidence against the accused, taken in conjunction with his silence, establishes a prima facie case excluding any reasonable doubt about the accused’s guilt; S v Tandwa 2008 (1) SACR 613 (SCA) para 56, although the state’s case against the accused consisted entirely of circumstantial evidence, the accused silence and failure to testify in order to rebut the evidence strengthened the state’s case, because in the absence of anything to gainsay it the circumstantial web of evidence pointed overwhelmingly to the accused’s guilt.]  [66:  S v Noble (1997) 146 DLR (4th) 385 para 15, per Lamar CJC dissenting.] 

An important aspect of the right to silence is that it applies only to testimonial-communicative evidence and not to non-testimonial physical evidence.[footnoteRef:67] Section 37 of the Criminal Procedure Act[footnoteRef:68] empowers police officers, or any court, before which criminal proceedings are pending,[footnoteRef:69] to take fingerprints, palm prints or footprints from an arrested or charged person,[footnoteRef:70] including the taking of photographs.[footnoteRef:71] A police official may also request any prison medical officer, district surgeon, registered nurse, or medical practitioner to take a blood sample or to examine the body of a concerned person for any distinguishing mark, characteristic, feature, condition or appearance.[footnoteRef:72]  [67:   C Theophilopoulos “The privilege against self-incrimination and the distinction between testimonial and non-testimonial evidence” (2010) SALJ 107.]  [68:  Act 51 of 1977 must be read together with s 225(1) “admissibility of all relevant evidence of prints and bodily appearance”; s 225(2) “evidence shall not be inadmissible even if the fingerprint, palmprint etc (or mark, characteristic, etc) was not taken in accordance with s 37 or even if it was taken against the wish or will of the accused” and s 35(5) of the Constitution “illegally and improperly obtained evidence is always inadmissible”. Section 37 seeks to ensure that the ascertainment of bodily features is carried out in a reasonable, orderly and decent manner, hence the condition that body searches of female suspects be undertaken by female officers, or that blood samples be drawn by registered medical personnel, or that fingerprints be taken without excessive publicity.]  [69:  S 37(3).]  [70:  S 37(1)(a).]  [71:  S 37(1)(d). ]  [72:  S 37(1)(c) & (d). ] 

Because section 37 allows for a serious infringement of a person’s bodily integrity, it must be interpreted within the terms of the constitutional right to human dignity (section 10 of the South African Constitution), the right not to be treated in a cruel, inhuman or degrading manner (section 12(1)(e)), the right to bodily integrity (section 12(2)) and more importantly the right to privacy (section 14 (a)) - from which right are derived many of the reasons justifying the limitations placed on the scope of the privilege. The vital question arising here is whether s 37 is also in conflict with section 35(1)(c) of the Constitution, where it is held that “everyone has the right not to make an admission that could be used in evidence against that person” and section 35(3)j) “every accused person has the right not to be compelled to give self-incriminating evidence”.
R v Camane,[footnoteRef:73] approved of the distinction between testimonial and non-testimonial evidence, noting that the privilege was based on the exclusion of all testimonial evidence obtained by state compulsion, and that non-testimonial, or passive physical evidence, such as bodily complexion, stature, marks or features were excluded from the ambit of the privilege.[footnoteRef:74] Seetal v Pravitha,[footnoteRef:75] drew a firm bright line between communicative self-incriminatory evidence covered by the privilege and non-communicative self-incriminatory evidence which was not covered by the privilege. A series of post-constitution cases, in particular S v Huma & another [footnoteRef:76] clearly held that none of the constitutional rights to privacy, dignity, bodily integrity, or the right not to give self-incriminatory evidence, were violated by the taking of non-communicative and passive body samples. In essence, section 37 did not unreasonably violate the constitutional rights of a person, especially when these personal rights were balanced against the state’s duty to ensure the effective administration of the justice system. [footnoteRef:77] [73:  1925 AD 570.]  [74:   Ex parte Minister of Justice: In re R v Matemba 1941 AD 75 at 82-3; Nkosi v Barlow 1984 (3) SA 148 (T) at 154F-H; S v Dana 1984 (2) SA 591 (C) at 595G-H.]  [75:  1983 (3) SA 827 (D) at 830H, 846H-847C; S v Monyane 2001 (1) SACR 115 (T) at 130.]  [76:  1995 (2) SACR 411 (W) at 419c, 416b-h per Claassen J. See also S v Maphumulo 1996 (2) SACR 84 (N) at 90c-d per Combrink J; S v Langa 1998 (1) SACR 21 (T) at 27c-d; S v Orrie 2004 (1) SACR 162 (C).  ]  [77:  In Minister of Safety & Security v Gaqa 2002 (1) SACR 654 (C), the forcible surgery on the accused to remove a bullet from his leg was held not to be an unconstitutional violation of his right not to incriminate himself and the right to privacy and bodily integrity, however in Minister of Safety & Security v Xaba 2004 (1) SACR 149 (D), a similar request for forcible surgery to remove a bullet was held to be an unconstitutional violation of the accused’s rights.] 

The accused may invoke the privilege against self-incrimination during a bail application prior to trial, but if the accused choices not to testify, or answer incriminating questions, he or she may run the risk of having bail refused. In addition section 60(11B)(c) of the Criminal Procedure Act allows for the admission at trial of the bail record and all evidence given by the accused at the bail application. The accused must therefore make an informed decision during a bail application whether to speak or to remain silent.[footnoteRef:78]  [78:  S v Dlamini; S v Dladla; S v Joubert; S v Schietekat 1999 (2) SACR 51 (CC) para 17, the right to silence was not impaired if the accused, acting freely and in the exercise of an informed choice, choice to testify in support of a bail application. The right to silence and the right to fair trial was also not impaired if the testimony given at a bail application was used against the accused at trial.] 

(d) Other private privileges
Professional privileges: The existence of a privilege which protects the communications made between various categories of individuals can only be justified on the basis that certain relationships need to be protected and preserved in the interests of public policy, hence the protection of the professional relationship which exists between attorney-client and the personal marital relationship that exists between spouses. 
On the other hand, these types of privileges, including the privilege against self-incrimination, also serve to exclude relevant evidence from a court, and it is for this reason that professional types of privilege are limited and do not extend to other professional relationships such as doctor-patient, banker-account holder, priest-penitent, accountant-client relationships etc. However, bankers do possess a limited privilege and may refuse to disclose their books until ordered by a court to do so,[footnoteRef:79] and section 29(3) of the Electronic Communications and Transactions Act,[footnoteRef:80] provides a limited privilege for a cryptographer who is not required to disclose at trial any confidential information or trade secrets of a client. [79:  S 236(4) of the Criminal Procedure Act; s 31 of the Civil Proceedings Evidence Act.]  [80:  Act 25 of 2002. Cryptography is a service provided to a sender or recipient of a data message which stores and protects the integrity and authenticity of the data message.] 

 In future the number of professional privileges may well increase as it can be argued that the right to privacy in section 14(d) of the Constitution, which provides that everyone has the right not to have the privacy of their communications infringed, allows for the extension of professional privilege to other professions such as the doctor-patient relationship.[footnoteRef:81] Similarly, although no parent-child privilege exists and the courts can compel parents to testify against their children at trial,[footnoteRef:82] it may be argued that as parents are entitled to assist their child once legal proceedings have been instituted against the child,[footnoteRef:83] it is justifiable that parent-child communications made during legal proceedings should be afforded the same privilege as communications between attorney-client. [81:  A limited doctor-patient privilege is recognised in s 79(7) of the Criminal Procedure Act which attaches a limited form of privilege to any statement made by an accused referred for mental observation. ]  [82:  S 192 of the Criminal Procedure Act,]  [83:  Ibid s 73(1) & (2). ] 

Marital privilege: In terms of section 198(1) of the Criminal Procedure Act, and section 10 of the Civil Proceedings Evidence Act, a marital privilege exists between spouses who may refuse to disclose any communication from the other spouse made during the course of a marriage.[footnoteRef:84] In terms of section 198(2) the privilege exists in respect to all communications made during the course of a marriage and continues after divorce with regard to all communications made while the marriage was in existence (even communications made between spouses during the course of a putative marriage are protected); but communications made between ex-spouses after a divorce are not protected. Neither may a widow refuse to disclose a communication from a spouse made during the existence of the marriage. Section 199 of the Criminal Procedure Act, and section 12 of the Civil Proceedings Evidence Act, permits a spouse to refuse to answer any question during legal proceedings if the other spouse is entitled to claim a privilege of any kind. For example, a spouse may refuse to answer a question on the ground that it may incriminate the other spouse – a refusal based on the other spouse’s privilege against self-incrimination. [84:  For the purpose of legal proceedings a marriage includes customary and indigenous marriages, religious marriages, and any civil union as defined in the Civil Union Act 17 of 2006] 

Statements made without prejudice: a statement made without prejudice, either expressly or impliedly, during the course of a bona fide negotiation for the settlement of a dispute may not be disclosed in evidence at trial without the consent of both parties. The reasons for the existence of this privilege are based on the express or tacit consent of the parties that they will respect the privilege, as well as public policy considerations which gives parties the freedom to settle disputes without the fear that what they have said during a negotiation may be held against them at trial. The privilege applies, irrespective of whether the actual words “without prejudice” are used, when:
(i) the statement forms part of a bona fide attempt to negotiate a settlement, 
(ii) the statement is directly or indirectly connected to the dispute. Statements which are irrelevant or entirely unconnected to the dispute are not protected, 
(iii) the privilege continues to exist until the dispute is finally settled. Once the dispute is concluded the reasons for the privilege fall away, and 
(iv) a court may examine any document in order to determine whether privilege attaches to it.  


STATE PRIVILEGE

The state may refuse to disclose relevant evidence (i.e. communications between government officials, or between officials, and other individuals in the form of documents, real, or oral evidence) to a court when it would be prejudicial to public policy. In certain circumstances the disclosure of sensitive state information concerning state security, military secrets, high government policy, international diplomatic initiatives, and the proper functioning of state organs, etc, would be harmful to the national security interests of the country, and therefore the need to preserve the secrecy of state information by withholding evidence from a court (thereby depriving the court of relevant evidence) will take precedence over the equally important interest in ensuring the fair administration of justice. 

The principles for the exclusion of relevant state information in the public interest are contained in section 202 of the Criminal Procedure Act and section 42 of the Civil Proceedings Evidence Act.[footnoteRef:85] (Sections 202 and 42 apply the English law of evidence about state privilege, as it was on the 30 May 1961, to South African criminal and civil proceedings.) These provisions also allow state privilege to be claimed in respect to police crime prevention strategies, police investigatory methods, and the identity of police informers.  [85:  S 204 reads, “except where otherwise provided by the Act or any other law, no witness may be compelled or permitted to give evidence as to any fact, matter or thing, or as to any communication made to him, if he would not have been compelled or permitted to do so on the 30 May 1961 on the ground of public policy or with regard to the public interest”. A proviso to s 202 (i.e. which allows the state to prevents an informer from claiming that his/her identity be kept secret where the prosecution requires the informers testimony at trial) states that any person may in criminal proceedings adduce evidence of any communication alleging the commission of an offence if the making of a communication prima facie constitutes an offence. A presiding judicial officer is empowered to decide whether such a communication prima facie constitutes an offence.] 


In addition any state claim of privilege will be influenced by the Constitution’s Bill of Rights, provisions of the Promotion of Access to Information Act of 2000, and the Protection of Information Bill of 2010, when it is eventually promulgated. 

The reasons for the existence of a state privilege are in many respects the same as the justifications for the existence of a private legal professional privilege and a witness privilege against self-incrimination. However there are a number of procedural differences between state and private privilege;[footnoteRef:86]  [86:  Schwikkard et al at 159-160.] 

(i) private privilege allows for the admission at trial of secondary and circumstantial evidence (i.e. copies of privileged documents, or oral evidence) of the privileged information, whereas state privilege does not;
(ii) private privilege must be claimed by the holder of the privilege, a court cannot claim the privilege on behalf of the holder, whereas state privilege may be claimed by a court mero motu; and 
(iii) a party to whom private privilege attaches may voluntarily waive privilege, but state privilege can only be waived on the express authority of the Minister of the concerned state organ.   

(a)  State privilege 

The pre-Constitutional state privilege: 
State, or executive, privilege has its origin in the English common law,[footnoteRef:87] but the most significant developments in the principles and procedural rules governing state privilege have occurred in the post-Second World War period under the influence of a number of seminal cases.  [87:  The early position in English common law was that the state possessed the final say in all matters concerning the security of the state, including all non-security matters.] 


Initially in Duncan v Cammell Laird & Co Ltd,[footnoteRef:88] a 1942 House of Lords decision, the plaintiff instituted an action for personal damages after the sinking of a newly built submarine during its maiden trails. In order to prove negligence the plaintiff applied for discovery of the design blueprints and all contracts between the defendants, the builders of the submarine, and the Admiralty, the state organ which owned and operated the submarine. The Admiralty claimed state privilege arguing that disclosure of sensitive documentation was prejudicial to public policy as it would cause serious harm to national security. The House of Lords agreed as Britain was at the time engaged in the Second World War. In these circumstances the litigant’s right to disclosure of all relevant evidence was outweighed by the public interest in preserving national security. A heavily criticised aspect of the House of Lords judgment was the unanimous decision that a court could not question the state’s claim to privilege, which was final and binding, once it had been properly made, effectively doing away with a court’s power to evaluate and review a claim of state privilege.  [88:  1942 1 ALL ER 587.] 


In Van der Linde v Calitz,[footnoteRef:89] the South African Appellate Division refused to follow Duncan despite being procedurally obliged to do so, and instead referred to a 1931 Privy Council decision in Robinson v State of South Australia (No 2),[footnoteRef:90] in which it was held that a court did possess a power of review over state claims of privilege in respect to non-security matters such as documents which merely related to the proper functioning of the civil service. According to Calitz a court retains a residual power to overturn a properly tendered state objection where it is satisfied that the objection is unjustified, or cannot be sustained on reasonable grounds, and a court is itself in a position to examine the relevant information and make an informed decision.[footnoteRef:91] In certain circumstances public policy considerations required the disclosure of state information in the interests of the fair administration of justice.[footnoteRef:92]  [89:  1967 (2) sa 239 (a).]  [90:  1931 ac 704.]  [91:  Ibid at 260.]  [92:  In essence the conflict between the individual’s interest in access to and disclosure of relevant information and the state’s interest in preserving the secrecy of relevant information are really two different aspects of the same public policy considerations which must be weighed against each other in order to achieve a proper balance. Depending on the factual circumstance, sometimes the individual’s interest in disclosure trumps the state’s interests in non-disclosure, but in other circumstances the state’s interests in non-disclosure of relevant information outweighs the individual’s interest, even when it would be to the material disadvantage of the litigant at trial. An independent and objective court is the best forum in which to balance these conflicting interests in order to determine which interest is to triumph. ] 


The Calitz decision was subsequently ratified in 1968 by the House of Lords decision in Conway v Rummer,[footnoteRef:93] which reversed its decision in Duncan and reasserted judicial control and review over state claims of privilege in respect to certain non-security types of information. The Calitz rule permitting judicial review of state privilege claims was replaced in 1982 by section 66 of the Internal Security Act,[footnoteRef:94] which gave the state an absolute and unquestioned power to refuse to disclose any relevant information on matters affecting the security of the state (section 66(1)), although in non-security matters the court retained a residual power of review (section 66(2)). [93:  1968 1 all er 874.]  [94:  Act 74 of 1982.] 


The post-Constitutional state privilege: 
The repeal of section 66 of the Internal Security Act[footnoteRef:95] and the enactment of the final Constitution has created two different approaches on how state privilege is to be defined:  [95:  Repealed by s 1 of the Safety Matters Rationalisation Act 90 of 1996.] 


· The “common law” approach argues that the rules and procedures of the common law, as the law of general application, have been revived to the extent that these rules and procedures do not unreasonably conflict with the rights contained in the Constitution (in terms of section 36(1) – the limitation clause), and can be developed to conform with the spirit, purport and objects of the Bill of Rights (in terms of section 39(2)). 
· The “constitutional” approach, advocated by Zeffertt and Paizes, states that the common law principles which governed state privilege have been displaced by the Constitution. This is a radical approach as it relegates the concept of state privilege, as it evolved in the case law mentioned above, to a historical footnote, and allows the competing considerations of public policy which defined it to find a new home in constitutional jurisprudence.[footnoteRef:96]  [96:  Zeffertt & Paizes “South African Law of Evidence” (2009) 782.] 


However, the two approaches tend to converge, as both approaches incorporate a balancing test which requires a weighing up of competing values in order to make an objective and balanced assessment based on proportionality. 
The “common law” approach holds that the common law principles, which are based on the fundamental tenets of public policy set out in Calitz,[footnoteRef:97] can be moulded onto a constitutional procedural framework along selected guidelines suggested by Joffe J in Swissborough Diamond Mines (Pty) Ltd v Government of RSA (see further below).[footnoteRef:98]  [97:  The common law allows a court mero motu to exclude state information where it would be prejudicial to the public interest. It is also open to the state to object to the admission of such information at trial. The executive (i.e. a minister or properly authorised official) must raise a formal objection to the reception of relevant but prejudicial evidence. A minister or an authorised official may appear in court, or where this is not possible, submit an affidavit which sets out in detail the executive’s objection to the evidence. The minister must formally state that he or she has read and considered each item of evidence in question and is of the opinion that the disclosure of such evidence is contrary to the public interest. The minister must support the opinion with properly substantiated reasons without defeating the purpose of the privilege. The minister may object to all types of evidence including oral, documentary, or real evidence, but must state clearly which items of evidence are contrary to public policy. Where a minister or a representative appears at court an objection must be raised to each specific question dealing with a matter contrary to public policy. ]  [98:  1999 (2) sa 279 (t).] 


The “constitutional” approach is set out succinctly by the Constitutional Court in Independent Newspapers (Pty) Ltd v Minister for Intelligence Services: In re Masetlha v President of the RSA,[footnoteRef:99] where the applicant applied for the compelled public disclosure of restricted material contained in the records of certain court proceedings. The Minister for Intelligence Services objected to the disclosure of the restricted material on the ground of material security.  [99:  2008 (5) SA 31 (CC) per Moseneke DCJ] 


The court held that an objective and fair assessment required the striking of a “harmonious balance between the two competing claims”; on the one hand the applicant’s right to “open justice” and, on the other, “the constitutionally derived power and duty of the executive to make and implement national security policy”.[footnoteRef:100]  [100:  Ibid para 56.] 

· The individual litigant’s claim for “open justice” was based on a bundle of constitutional rights including, the right to freedom of expression (section 16(1)), the right of access to courts (section 34), and the right to a public trial before an ordinary court (section 35(3)(c)). These rights are relative and not absolute, and depending on the factual circumstances, may be subject to reasonable and justifiable limitations when balanced against the state’s duty to implement national security policy.[footnoteRef:101]  [101:  Paras 39-40.] 

· In turn the Constitution imposed on the government a bundle of duties including, the duty to preserve peace and secure the wellbeing of the people (section 41(2)), to maintain national security (sections 44(2), 146(2) and 198), to defend and protect the republic (section 200(2)), to establish and maintain intelligence services (section 209(1)), and to prevent, combat and investigate crime (section 205(3)). 
In order to arrive at a harmonious balance between the litigant’s right to open justice and the state’s duty to impose national security policy, the court, in the exercise of its constitutional power to regulate its own process in terms of section 173, had to weigh all the circumstances, including relevant factors such as, the nature of the proceedings, the extent and character of the information sought to be kept confidential, the connection of the information to national security, the grounds advanced for claiming disclosure of the information or for refusing it; whether the information was already in the public domain, and the impact of the disclosure, or non-disclosure, on the ultimate fairness of the proceedings before the court.[footnoteRef:102] [102:  Para 55.] 


The “common law” approach, based on the principle of balancing competing aspects of public policy, and the “constitutional” approach, based on the principle of balancing competing interests of open justice and national security require the same set of practical procedural guidelines in order to arrive at an objective and fair decision. The necessary procedural framework,  which must be based on the broad characteristics of an open and accountable democratic order founded on fairness and equality, may be formulated from some of the guidelines suggested by Joffe J in Swissborough Diamond Mines (Pty) Ltd v Government of RSA,[footnoteRef:103] in the following manner;  [103:  1999 (2) SA 279 (T) at 343-344.] 

(i) the court is not bound by the ipse dixit of a cabinet minister, or state official, irrespective of whether the objection is made in regard to a class of documents, or a specific document, and irrespective of whether it relates to matters of state security, etc, or any other matter affecting the public interest; 
(ii) the court is entitled to examine the evidence, in order to determine the strength of the public interest affected, and the extent to which the interests of the litigant and the interests of justice might be harmed by the non-disclosure of the evidence; 
(iii) the court has to balance the extent to which it is necessary to disclose the evidence for the purpose of doing justice, against the public interest in its non-disclosure; and 
(iv) where necessary a court may call a witness to give oral evidence, in camera, in order to arrive at the proper balance, and may permit cross-examination of any witness, or probe the validity of the state’s objection by itself. 

Finally, the primary onus of proof should rest on the state’s shoulders to show why it is necessary for the information to remain secret. The burden on the state is a heavy one, requiring the state to show; 
(i) the likelihood (rather than a possibility) of a particular harm (rather than a generic harm) to the state interest by the disclosure of the information; and 
(ii) that the harm of disclosure is greater than that which would be caused to the interests of justice by non-disclosure. The court should also possess the procedural ability to inspect any sensitive document in private (called a judicial peep), and to allow a partial disclosure of the document in the interests of justice.[footnoteRef:104] [104:  Zeffertt & Paizes at 784-785.] 


(b) The Promotion of Access to Information Act (PAIA)

Section 32(1) of the Constitution awards everyone a right of access to, (a) any information held by the state, and (b) any information held by a private person that is required for the exercise or protection of any right. The Promotion of Access to Information Act 2 of 2000 (PAIA) was enacted to give effect to section 32(1). In order to access information in terms of the constitutional right a party must institute legal proceedings by means of the enforcement mechanisms set out in PAIA.[footnoteRef:105] The important provisions of PAIA are,  [105:  Institute for Democracy in SA v African National Congress 2005 (5) SA 39 (C) para 17, ] 

(i) section 3 which states that PAIA applies to public or private records containing any form of recorded information in the control or possession of a public or private body, 
(ii) section 5 states that PAIA applies to the exclusion of any other legislation that prohibits or restricts the disclosure of a public or private record, and that is materially inconsistent with the object or provisions of PAIA, 
(iii) section 11 provides that a requester must be given access to the records of a public body if the requester has complied with all the procedural requirements set out in PAIA, and access to that record does not fall within the parameters of any ground of refusal set out in chapter 4 of PAIA, 
(iv) chapter 4 of PAIA sets out the circumstances and grounds on which access to certain types of records must be refused or may be refused, subject to the overarching provisions of section 46. 

The most important enforcement provision of chapter 4 is section 46 which states, despite any other provisions to the contrary in chapter 4, an information officer of a public body must give access to a public record where, 
(a) the disclosure of the record would reveal evidence of a substantial contravention of, or failure to comply with the law, or the disclosure will reveal an imminent and serious public safety or environmental risk, and 
(b) the public interest in the disclosure of the record clearly outweighs the harm contemplated in the provision in question. 



The sections of chapter 4:
· Sections 34 through to 40 of chapter 4 set out the categories of private and public records which require mandatory protection,[footnoteRef:106] although subject to section 46.  [106:  These sections describe the mandatory protection of the following types of records, s 34 – records guarding the privacy of a third party; s 35 – relating to the SA Revenue Service; s 36 - containing a third party’s commercial information; s 38 – guarding the personal safety of individuals and protecting the safety of private property; s 39 – pertaining to the protection of police dockets in bail applications, law enforcement and legal proceedings; s40 – guarding the non-disclosure of privileged communications, etc.] 

· Sections 41 and 42 set out the classes of public records for which non-mandatory protection is afforded, subject to section 46. 
· Section 41 public records are those relating to the defence, security, diplomatic and international relations of the Republic, confidential information supplied to the Republic by another state, or international organisation, or in terms of international agreements. 
· Section 42 covers records the disclosure of which would materially jeopardise the economic interests, financial welfare, or the ability of the government to manage the economy of the Republic. 

State privilege and PAIA work well together and are usually not in conflict with each other because both function in different spheres. 
State privilege applies to intra-curial legal proceedings and is concerned with a state refusal to disclose relevant evidence at trial, whereas PAIA is concerned with the extra-curial exercise of the right to access public and private records, for example, section 7(1)(a) states that PAIA does not apply to a record if that record is requested for the purpose of criminal or civil proceedings, and sections 40 and 67 provide that an information officer of a public or private body must refuse a request for access if the record is privileged from production in legal proceedings, unless the holder of the privilege has waived it. 

Never-the-less in the remote event of a conflict section 5 states that PAIA takes preference over state privilege as any conflict must be resolved in PAIA’s favour. In addition the enforcement mechanisms of state privilege and PAIA are similar. The basic operating principle behind the common law state privilege is the balancing of opposing considerations of public policy, and the basis of the constitutionally defined privilege is to find a balance between the competing constitutional values of open justice and the state’s duty to implement national security. Similarly PAIA’s operating principle, as set out in section 46(b), requires the balancing of the public interest before allowing access to a record, and in terms of section 41(a), an information officer may refuse a request for access to a public record if its disclosure could reasonably be expected to cause prejudice to the security interests of the Republic. 

Zeffertt and Paizes argue that state privilege, and PAIA, should in future be incorporated into a unified theory as the principles of state privilege are entirely consistent with the Constitution, and its underlying jurisprudence, and the tenets of PAIA, thereby giving effect to section 39(2) of the Constitution and the imperative to promote the spirit, purport and objectives of the Bill of Rights.[footnoteRef:107]    [107:  Zeffertt & Paizes at 789] 


(c)  Police docket privilege[footnoteRef:108] [108:  Docket privilege is essentially a litigation type privilege and should properly be dealt with in the context of private privilege, but it is deliberately incorporated in the section under state privilege as a matter of convenience, and because it is coherently connected to the detection of crime privileges.
] 


During the pre-Constitutional period the state possessed a blanket police docket privilege (sometimes called a prosecution’s docket privilege), in terms of which witness statements obtained by a police investigation for the purpose of a criminal trial were privileged from disclosure to an accused.[footnoteRef:109]  [109:  R v Steyn 1954 (1) SA 324 (A).] 


A police docket is divided into three parts, section A – containing witness statements, documentary evidence and expert reports, section B – memoranda and other reports, and section C – the investigation diary. The blanket privilege usually applied to section A but could be extended to the other sections in the docket. 

The blanket privilege did not survive the introduction of the Constitution as it was held to be an unreasonable and unjustifiable infringement of an accused’s constitutional right to a fair trial (section 25(3) of the interim Constitution, now section 35(3) of the final Constitution). 

The principles which define the nature and scope of docket privilege have been set out by the Constitutional Court in Shabalala v Attorney-General of the Transvaal,[footnoteRef:110] which has done away with the notion of a blanket privilege, and adopted a flexible discretionary approach where access, or denial, to the information contained in a docket is to be assessed, by balancing the interests of the accused to a fair trial against the state interest in protecting the ends of justice, on a case by case basis.  [110:  1995 (2) SACR 761 (cc) at 790-791.] 


The accused’s interest in obtaining access to a docket may be based on the following considerations;
· to enable an accused to properly prepare a defence; to properly challenge the state’s evidence; to identify defence witnesses able to contradict witnesses; 
· to properly prepare for cross-examination of state witnesses; 
· to identity weaknesses and contradictions in the state’s evidence, etc. 

The state interest in denying access to a docket may be based on;
· a risk that a disclosure of witness statements would reasonably result in the intimidation of witnesses’,
· the disclosure of state secrets, or 
· the identity of informers, or 
· impede the proper ends of justice, etc. 

The state bears the onus of objectively satisfying a court that there is a reasonable risk that access would impair the interests of justice. 

The principles set out in Shabalala are; 
(i) an accused should be entitled to access documents in a docket which are exculpatory, or which are prima facie likely to be helpful to the defence, unless the state can in the circumstances justify a refusal of such access on the grounds that it is not justified for the purpose of a fair trial; 
(ii) an accused’s right to a fair trial includes access to witness statements (section A of the docket) and any contents of a docket (i.e. sections B and C) as are relevant to enable an accused to properly exercise that right, unless the prosecution can justify a denial of access on the ground that it is not justified for the purposes of a fair trial; 
(iii) the state is entitled to refuse access to any particular document in a docket on the grounds that it is not justified for the purpose of a fair trial, or there is a reasonable risk that access to the document would disclose the identity of an informer, or state secrets, or lead to the intimidation of witnesses, or otherwise prejudice the proper ends of justice; 
(iv) even where the state has satisfied the court that the denial of access to information in a docket is justifiable, the court retains a discretion to grant access by balancing the degree of risk involved in attracting the potential prejudicial consequences sought to be avoided by the prosecution (if such access is permitted) against the degree of the risk that a fair trial may not ensue for the accused (if such access is denied).
 
Consultations with a state witness: according to Shabalala an accused may consult with a state witness as follows; 
(i) an accused person has the right to consult a state witness without prior permission of the prosecuting authority where the right to a fair trial will be impaired; 
(ii) the accused, or legal representative, should approach the prosecuting services for consent to hold such a consultation. If consent is granted a prosecution official is entitled to be present and to record the consultation. If consent is refused an accused is entitled to approach a court for permission to consult; 
(iii) an accused cannot compel a consultation with a state witness if the witness declines to be consulted, or there is a reasonable risk that such a consultation might lead to the intimidation of a witness, the tampering with a witness’s evidence, or the disclosure of state secrets, or the identity of an informer, or might otherwise prejudice the proper ends of justice. 

The following principles further define the scope and procedural application of docket privilege; 
(i) when the state refuses, or fails to produce documents, a court may review such failure, or refusal, and order a new trial where there is a reasonable possibility that the fairness of the trial has been compromised by the failure, or refusal; 
(ii) the request for the production of documents is made through a discovery procedure which requires no more than a straight forward letter to the prosecution asking for copies of the relevant documents; 
(iii) the production of documents by the prosecution does not amount to the furnishing of further particulars, the prosecution is not bound by the contents of the documents, and the contents of the documents cannot be incorporated into the charge; 
(iv) the prosecution cannot keep documents away from the accused by deliberately leaving them out of the docket, or by falsely claiming that another organ of state is in possession of the documents; 
(v) the production of documents must be made before the commencement of a trial; 
(vi) the presiding judicial officer has a duty to inform an accused (especially an unrepresented accused) of the rights set out in Shabalala, including the right to access witness statements in the docket; and 
(vii) in terms of section 60(14) of the Criminal Procedure Act an accused does not have access to the docket during a bail application unless the prosecutor otherwise directs, but in terms of section 60(11)(a) an accused must be awarded a reasonable opportunity in which to show that exceptional circumstances exist for the granting of bail, and this can only be done by granting the accused reasonable access to the police docket.




(d)  The crime detection privileges  

The purpose of this type of public privilege is to protect police investigating techniques, procedures, and the methodology of crime detection. The privilege has evolved to prevent the disclosure at trial of;
(i) communications between police officials which relate to the methods used in a criminal investigation;[footnoteRef:111] and,  [111:  R v Abelson 1933 (TPD) 227; S v Peake 1962 (A) SA 288 (C).] 

(ii) communications made between informers and their police handlers in order to prevent the public exposure of the informer’s identity. 

At present these privileges are controlled by section 205 of the Criminal Procedure Act, and are intimately connected to docket privilege as set out in Shabalala v Attorney-General, Transvaal, above, and Els v Minister of Safety and Security.[footnoteRef:112] Accordingly when a court assesses the crime detection privileges it must do so by balancing the accused’s need for a fair trial against the legitimate interests of the state in enhancing and protecting the ends of justice.[footnoteRef:113]  [112:  1998 (2) SACR 93 (NC) at 98.]  [113:  Shabalala at 749] 


The crime detection privileges must also be read together with section 39 of PAIA which concerns the extra-curial access to state information. Section 39(1), subject to the provisions of section 46, states that an information officer of a public body may refuse access to a record if such access is prohibited by section 60(14) of the Criminal Procedure Act, or contains information about police investigatory methodology, or the prosecution of offenders. Refusal to disclose a record may reasonably be made where it would impede a prosecution, reveal the identity of a confidential source, result in the intimidation of a witness, or prejudice the fairness of a trial, etc. 

Zeffertt and Paizes argue for the future development of a unified theory since there is a convergence of operating principles between PAIA, the balancing exercise set out in Shabalala which applies to docket privilege, and the crime detection privileges, all of which should logically be sheltered under a single umbrella.[footnoteRef:114]  [114:  Zeffertt & Paizes at 792.] 


The reason for protecting communications between an informer and a police handler is to ensure that the identity of the informer is not made public and also to encourage members of the public to report information about crimes to the police. Therefore, a police witness at trial may refuse to answer a question, or to provide a document, which would tend to reveal the identity, or the contents of the information, supplied by an informer. There is also a corresponding duty on the court to ensure that the privilege is upheld irrespective of whether or not the parties at trial have claimed the privilege. The privilege may be claimed in circumstances where public policy demands confidentiality and these are;
(i) when the name of the informer must be kept secret in order to protect the confidential relationship between the informer and the police handler; and 
(ii) sources of police information must be confidential in order to encourage informers to come forward and provide information and to ensure the truthfulness and completeness of the informer’s information.[footnoteRef:115]  [115:  Exparte Minister of Justice ; Re R v Pillay 1945 AD 653 at 658] 


Alternatively the privilege may be relaxed in the following circumstances; 
(i) where it is in the interests of justice to do so; 
(ii) where it is necessary to prove an accused’s innocence; and 
(iii) when the reason for confidentiality no longer exists and the informer’s identity has already been revealed and is public knowledge. 

In order to claim the privilege the claimant must meet the following conditions; 
(i) the communication between informer and handler must arise from the expectation that it will be remain confidential and will not be publically disclosed; 
(ii) the element of confidentiality must be an integral part of the maintenance of the relationship between the informer and the handler; 
(iii) the relationship must be one which in the opinion of the community ought to be maintained; and, 
(iv) the disclosure of the communication will cause greater harm than the benefit which will be gained from the correct disposal of the litigation.[footnoteRef:116]  [116:  Suliman v Hansa 1971 (4) SA 69 (D), the analysis of the scope of the informer’s privilege is similar to that set out in Shabalala and the provisions of s 46(b) of PAIA.] 


The definition of an informer who may claim the privilege has been succinctly described as, “anyone who gives useful information about the commission of a crime and needs protection against those who may suffer from his disclosures, should get that protection so as to encourage these disclosures”.[footnoteRef:117] Therefore an informer is someone who has relevant information concerning the commission of a crime. A person who has been interrogated by the police after the accused has already been arrested cannot be defined as an informer. A police person is not an informer and needs no inducement to disclose information, except where the police person is undercover or in disguise.  [117:  R v Van Schalkwyk 1938 AD at 548.] 


The privilege may be waived, and in R v Van Schalkwyk,[footnoteRef:118] it was held that it is difficult to see how public policy can be served by prohibiting an informer from disclosing his or her identity. If the identity of the informer is known there is no reason for concealment and the privilege would be merely an artificial obstacle to proof. However, where the state can show that public policy demands the maintenance of the privilege a court is bound to refuse disclosure even where the informer was willing to waive the privilege. Similarly Swanepoel v Minister van Veiligheid en Sekuriteit,[footnoteRef:119] held that an informer privilege is based on a substantive right – the right to privacy, and is not a mere evidentiary rule. It therefore has to be assessed in terms of the fair trial constitutional rights, the common law rules (when not in conflict with the constitutional rights) and reference would have to be made to the relevant provisions of PAIA.  [118:  Ibid at 553.]  [119:  1992 (2) sacr 284 (t).] 


(e)  Other state privileges

Judicial proceedings: judges as a rule of practice cannot be compelled to give evidence of a matter over which they have presided. Judges do remain compellable witnesses in law, and may be subpoenaed to appear in civil proceedings but only with the leave of a court.  Magistrates can be called to give evidence about proceedings before them. However, although compellable, it is undesirable for attorneys and advocates to give evidence about proceedings in which they were engaged especially when such evidence can be provided by other witnesses. Statutory privileges: Section 4(1) of the Income Tax Act of 1962 prevents the disclosure of the private financial affairs of a tax payer by Inland Revenue officials, and leave of a court must always be obtained to produce these financial documents at trial. Section 38(3) of the Financial Intelligence Centre Act 38 of 2001 (FICA) protects the identity of persons at trial whose duty it is to report suspicious banking transactions and suspicious electronic transfers of money to or from the Republic.

