REAL EVIDENCE 
REAL EVIDENCE[footnoteRef:1] [1:  See Swikkard et al Principles of Evidence 3rd ed, 2009  p395 - 403] 


“Real evidence is an object which, upon proper identification, becomes of itself, evidence (such as a knife, photograph, voice recording, letter or even the appearance of a witness in the witness-box).”[footnoteRef:2] [2:  S v M 2002 2 SACR 411 (SCA) at [31]] 


Real evidence, is therefore, any tangible thing that is produced for inspection by the court so as to enable it to draw a conclusion as to any fact in issue. 

Examples of real evidence are:

a) weapons used in the commission of a crime
b) the appearance of persons
c) tape recordings
d) fingerprints
e) photographs
f) films
g) video recordings
h) handwriting samples
i) documents
j) blood tests
k) any other thing that can be seen or heard

The requirements for admissibility of real evidence are:
· Relevance
· Proper identification of the real evidence
· Not excluded by any other rule of evidence.

The weight and relevance afforded an item of real evidence is dependent on the testimony of a witness who will be able to clarify and explain what the item of real evidence seeks to demonstrate e.g. in a murder trial where the deceased was shot to death, a gun will have no relevance unless there is a ballistics expert to testify that the fatal shot was fired from that particular gun; no point in entering fingerprints into evidence unless there is a fingerprint expert that can explain the similarities of the fingerprints found to those of the accused.

The court may make observations in respect of the real evidence admitted providing no specialist or expert knowledge is required to do so. Where the court’s interpretation of the real evidence requires more than ordinary knowledge or skill, the evidence of an expert will be necessary and such expert evidence should be received. Thus a court may measure an item e.g. footprints[footnoteRef:3], but would need an expert lip reader to testify as to what is being said in a soundless video recording.[footnoteRef:4] [3:  R v Makeip 1948 1 SA 947 (A)]  [4:  R v Luttrell 2004 2 Cr App R 520 CA] 


Immediate Real Evidence

This refers to a situation where the item of real evidence is produced in court for inspection, as well as there being oral testimony which identifies the real evidence, describes it or offers explanations as to its relevance as evidence in the proceedings.

Reported Real Evidence

With reported real evidence oral testimony is given in court describing the real evidence, yet the real evidence itself is not presented in court for its inspection. This does not render the real evidence inadmissible, although the weight given to such evidence may be affected if the real evidence is available but the party relying on the real evidence elected not to produce it in court for inspection. It may even, in some instances, have an adverse effect on the case of the party concerned.[footnoteRef:5]  [5:  S v Mosoinyane 1998 1 SACR 583 (T) 598 e - g] 

 
As noted previously, the list of what is considered to be real evidence is a relatively open- ended one. It is useful, however, to consider the most common types of real evidence and how the courts have considered their admission, in greater detail.

APPEARANCE OF PERSONS

A person’s physical appearance and characteristics may be relevant to a matter and as such will be real evidence which may be inspected by a court. Where a party wishes to present physical appearance and characteristics of a person as real evidence, they may do so by either having the individual in court to be observed or present photographs etc. into evidence. Instances where the appearance of persons is necessary are:

(a) Where the court wishes to examine wounds sustained by a person.
(b) To establish the identity of a person.
(c) To establish a person’s size, strength, dexterity or identifying features such as tattoos etc
(d) To show parentage although evidence of the child’s appearance as compared to that of the alleged parent is of limited value. It may be of greater value where the ethnic origins of the alleged parents are different and the child exhibits the physical characteristics of mixed ethnic origins.[footnoteRef:6] [6:  S v Mavundla; S v Sibisi 1976 2 SA 162 (N)] 

(e) To establish ethnic origins
(f) Section 337 of the CPA provides that a court may consider the physical appearance and characteristics of an individual to estimate the approximate age of that individual. However, section 337(b) excludes such estimations being permissible  where the precise age of the accused is an element of the offence.
(g) Where a witness’ mental abilities bring into issue their competency to testify, a court may observe the witness in order to determine their competency or lack thereof.[footnoteRef:7]  [7:  S v Katoo 2005 1 SACR 522 (SCA) at [13]] 



TAPE RECORDINGS

Tape recordings may be admissible as real evidence providing:

· The tape recording is shown to the court’s satisfaction to be prima facie original;
· The tape recording is  sufficiently intelligible;
· Evidence is led which identifies the speakers in the tape recording[footnoteRef:8] – either by testimonial evidence of witnesses who heard the speech or conversation that was recorded or by inference drawn from what was said in the recording[footnoteRef:9]; [8:  R v Behrman 1957 1 SA 433 (T)]  [9:  S v Peake 1962 4 SA 288 (C)] 

· Any accompanying transcript of the tape recording is identified by the person who transcribed it.

FINGERPRINTS

Fingerprints have been used as a means of positively identifying people for many years. In ancient Babylon in the second millennium BCE fingerprints were used as signatures to protect against forgery. In 1880 a Scottish doctor in Tokyo, Dr Henry Faulds, published an article in which he discussed the use of fingerprints as a means of identification, and in 1891 Juan Vucetich, an Argentinian policeman, initiated the system whereby criminals were fingerprinted. Today, the system and science of fingerprinting is used throughout the world by law enforcement bodies for example, in the United States, the FBI manages a fingerprint identification system and database which holds the fingerprints and criminal records of over 51 million criminal record subjects and over 1.5 million civil fingerprint records.

A fingerprint is an impression left by the friction ridges of a human finger. A friction ridge is a raised portion of the skin on the fingers and toes and impressions of these ridges may be left behind on a surface by sweat or by any other substance which may be on the fingers or toes at the time the print is made. Fingerprints are unique to an individual, no two people will ever have the same fingerprints, not even identical twins. As such, evidence of fingerprints found at a scene of a crime has a strong probative value in linking the accused to the crime. 

Fingerprint evidence is gathered by taking an exemplar of the suspect’s fingerprints and comparing it to the fingerprints found at the scene of the crime or on an object pertinent to the crime. Seven points of similarity between the exemplar fingerprints and those found is sufficient to prove beyond doubt that the prints were made by the same person.[footnoteRef:10] An expert in dermatoglyphics (the science of fingerprints) will make the comparison, and if the court is satisfied as to his expertise, his evidence will be accepted.[footnoteRef:11]In terms of s212(4) and (6) of the CPA, the evidence of the comparison made may be given orally or by way of affidavit. [10:  S v Nala 1965 4 SA 360 (A)]  [11:  R v Nksatlala 1960 3 SA 543 (A)] 


HANDWRITING

In terms of s228 of the CPA and s 4 of the CPEA, whenever the veracity of a particular handwriting is in dispute, a genuine handwritten sample may be compared to the disputed one by a witness. The evidence of the witness and the genuine sample is real evidence.  

Evidence concerning the comparison may be given by a handwriting expert, known as a questioned document examiner, or by a layperson who knows the writing being compared. A court is not bound by the expert’s opinion[footnoteRef:12]and may even draw its own conclusions from its own comparisons.[footnoteRef:13] [12:  R v Smit 1952 3 SA 447 (A)]  [13:  S v Boesak 2000 1 SACR 633 (SCA) at [57]] 


 IDENTIFICATION THROUGH BLOOD TESTS, TISSUE TYPING AND DNA

Blood tests are often used in litigation: in criminal matters where blood-alcohol levels are pertinent such as driving with excessive blood-alcohol levels; or in civil matters where for example paternity is in issue. It must be noted that although it is not clear whether a person may be ordered to submit to blood or tissue typing tests in civil matters, where paternity is at issue, s 37 of the Children’s Act 38 of 2005 provides:

“If a party to any legal proceedings in which the paternity of a child has been placed in issue has refused to submit himself or herself, or the child, to the taking  of a blood sample in order to carry out scientific tests relating to the paternity of the child, the court must warn such party of the effect which such refusal might have on the credibility of that party.”

It may also be possible that a constitutional argument grounded on s 28 of the Constitution may be made to force a party to a paternity dispute to submit to such tests in the ‘best interests’ of the child may be successful.[footnoteRef:14] [14:  Y D (Now M) v L B 2010 6 SA 338 (SCA)] 


To prove paternity there are three tests that may be performed. The first and oldest test is based on an analysis of the great blood cells. An antiserum is used to identify the blood groups of the mother, the alleged father and the child. The blood group of the parents determines the blood group to which their biological child will belong and can therefore conclusively prove that the alleged father is not the father, but it cannot conclusively prove who the father actually is.

The second test is based on an analysis of white blood cells and is known as the HLA system of tissue typing. By determining the haplotype of the child as well as of both parents, it can be determined whether the child has indeed inherited one haplotype from each of the adults. This test can positively identify the natural father of the child concerned to a degree of probability of 99.9%. 

The third test, and the most conclusive test for both determining paternity and identification for both criminal and civil matters is that of DNA ‘fingerprinting’.
DNA or genetic coding may be identified from cells taken from skin, bone, blood, hair follicles, and bodily fluids such as saliva, sweat or semen. Every individual’s DNA is unique, although unlike fingerprints, identical twins will have identical DNA. An individual’s DNA will also resemble that of both his parents and is thus useful for identifying human remains, paternity and familial connections.

Whichever tests are done, the results will be received as real evidence if they are done and recorded properly, and verifying testimonial evidence is given by an objective scientist/expert in court.[footnoteRef:15] [15:  S v Maqhina 2001 1 SACR 241 (T)] 


INSPECTIONS IN LOCO


Section 169 of the CPA and Supreme Court Rule 39(16)(d) and Magistrates’ Courts Rule 30(1)(d) allow for inspections in loco to be held in both criminal and civil matters. Inspections in loco are where a court and both parties inspect a particular location which is relevant to the matter being heard, or are taken to inspect an object/s which could not practically be brought to court, and are generally held in the presence of both parties to a matter. An inspection in loco attended by one party only is irregular. The court may mero motu raise the issue of an inspection in loco or upon application by one of the parties, but it is up to the court to exercise its discretion as to whether to grant such application or not.

An inspection in loco may be useful as it can facilitate the court’s ability to follow the oral evidence with greater clarity and it affords the court an opportunity to observe real evidence which is additional to the oral evidence adduced in court.

When inspections in loco are held:
· Observations by the court should be recorded
· Parties should be given an opportunity to make submissions and lead evidence where they consider the observations to be incorrect
· Witnesses who are present at the inspection and who point out items or and places during it, should be called or recalled if they have already testified to give oral evidence in court on what they pointed out or indicated at the inspection.

CLASSIFYING EVIDENCE OF PHOTOGRAPHS, TAPE (AUDIO) AND VIDEO RECORDINGS

Section 232 of the CPA allows for the production of photographs – and a photograph is also a document in terms of part VI of the CPEA, and therefore they may be admissible in both criminal and civil matters if the photographer acknowledges in writing that he is responsible for its accuracy. If the photographer doesn’t do so, then evidence must be led to show that the photograph is a true likeness of the thing shown i.e. that it hasn’t been doctored. The rules pertaining to real evidence apply in the same manner to films.

However, where video recordings and tape (audio) recordings were sought to be admitted into evidence, the courts took different approaches. 

S v Singh and Another 1975 1 SA 330 (N)
HELD
Tape recordings are real evidence which have to be shown to be the original recordings in order to be admitted into evidence. If their originality is disputed and sufficient doubt raised so as to indicate it to be unlikely that they are the originals, the Court has no alternative but to reject them.

S v Mpumlo 1986 3 SA 485 (E)
HELD:
A video film is not a document but is real evidence. If it is relevant it can be produced subject to any dispute as to authenticity and interpretation.

S v Ramgobin 1986 4 SA 117 (N)
HELD:
There is no difference in principle between audio tapes and video recordings. 
In respect of audio tape recordings and video tape recordings, the State must prove the following for their admissibility:
a) The recordings are original
b) On the evidence as a whole, there exists no reasonable possibility of “some interference” with the recordings
c) The recordings relate to the occasion in which it is alleged they relate
d) The recordings are faithful – a witness must testify as to having witnessed the event purportedly recorded on the tape and that it accurately portrays that event
e) The recordings prove the identity of the speaker
f) The recordings are sufficiently intelligible to be put before the Court

S v Baleka 1986 4 SA 192 (T)
HELD:
A video recording is neither a document nor a photograph not a cinematographic film. Tape sound recordings and tape video recordings, and a combination of the two are real evidence to which the rules of evidence relating to documents were not applicable. Thus video recordings are real evidence and the requirements for admissibility of real evidence applied. Authenticity of the video recording affects the weight given to such evidence and not its admissibility.

SUMMING UP:
· Photographs and cinematographic films are real evidence and not documentary evidence.
· Audio tape recordings, video recordings and a combination of the two are real evidence and the only requirement for admissibility is that prima facie the recordings have some probative value. 
· Whether there has been interference, tampering or technical malfunctioning with the creation or storage of the audio tape recordings, video recordings or combination of the two goes to the weight afforded to such evidence and not its admissibility. 
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