


REBUTTABLE PRESUMPTIONS OF LAW
REBUTTABLE PRESUMPTIONS OF LAW
You have all encountered legal presumptions in the courses that you have done and are doing for your LLB – for example the presumption of innocence, the presumption that a will is valid if the formalities have been complied with etc. Because the nature and effect of a presumption differs from presumption to presumption it is difficult to come up with a general definition.

Elliot in his book “Elliot and Phipson Manual of the Law of Evidence” defines a presumption as “a conclusion which may or must be drawn in the absence of contrary evidence.”

Heydon (Evidence: Cases and Materials) comments that in terms of Elliot’s definition, presumptions merely state the effect of the rules as to the burden of proof. E.g. A will is presumed to be valid if all the formalities have been complied with – someone who challenges the validity of the Will, must  adduce evidence to rebut that presumption e.g. the testator lacked mental capacity at the time the will was executed. So the burden of proof falls on the person challenging the validity.

Heydon also points out that there is another kind of presumption i.e. a conclusion (the presumed fact) which may or must be drawn if another fact (the basic fact) is first proved. Our example of the will is such a presumption i.e. you first have to show that the formalities needed for executing a will have been complied with before it is presumed that the will is indeed valid.

R v Bakes 1986 26 DLR (4th) 200
HELD:
Presumptions can be classified in two general categories: Presumptions without basic facts and presumptions with basic facts. A presumption without a basic fact is simply a conclusion which is to be drawn until the contrary is proven. A presumption with a basic fact entails a conclusion to be drawn upon proof of the basic fact.

In other words, presumptions can be divided into two categories:
· Those that are presumed without a basic fact – presumption of innocence
· Those that are presumed upon proof of a basic fact – the presumption a will is valid if all formalities have been complied with.

REASONS FOR PRESUMPTIONS:
Again we need to look at how the academics see the reasons for presumptions.

Thayer: 
Says presumptions are “aids to reasoning and argumentation which assume the truth of certain matters for the purpose of some given inquiry”
Morton:
· Presumptions allocate burdens of proof in accordance with the probabilities and dictates of fairness
· Assist the courts in reaching a valid and effective affirmative finding
· Save time by not requiring a party to prove something that is most probably true.
Allen:
· Presumptions are a means of giving presiding officers control over the evidentiary process
· A device for prying information from litigants
· Reflect policy preferences as to desired outcomes

CLASSIFICATION OF PRESUMPTIONS
There are three classifications of presumptions:

(1) irrebuttable presumptions of law
(2) rebuttable presumptions of law
(3) presumptions of fact

Lets look at these more closely.

Irrebuttable presumptions of law

Although we call them presumptions, they are really rules of substantive law. Irrebuttable presumptions mean that they serve as conclusive proof and no evidence can be brought to negate the presumption. E.g. No children under the age of 7 can be criminally or delictually liable.
We know that there may well be children under the age of 7 that can tell the difference between right and wrong and should therefore be criminally liable, but the presumption is that no child under 7 knows the difference between right and wrong – so no evidence can be brought in terms of an individual 7 year old to rebut the presumption.

Rebuttable presumptions of law

These are the presumptions we are more familiar with. They are rules of law within the law of evidence. They assume that a fact is proven provisionally, but evidence can be adduced to rebut it. The example given in your text book is that of s21(3) of the Sexual Offences Act – in terms of this section the presumption is created that once it is proven that someone lives in a brothel, then it is presumed that they live off the proceeds of prostitution. If you are able to adduce evidence to show that you actually earn an income from a source other than prostitution then the presumption in s21(3) is rebutted.

Presumptions of fact

Elliot describes this kind of presumption as merely frequently recurring examples of circumstantial evidence.

Hoffman and Zeffert on the other hand describe them as mere inferences of probability which the court may draw if on all the evidence it appears to be appropriate.

S v Skweyiya 1984 (4) SA 712 (A)
FACTS:
The accused was stopped at a roadblock and was asked to open the boot. He lied and said he did not have the key to the boot. The police managed to open it and found it filled with hi-fi equipment and bedspreads which it later transpired had been stolen. The accused again lied to the police and said he had not known the goods were in the boot. 
HELD:
Noted that the goods were the kind that were easily bought and sold – given the lying of the accused it was likely that he had bought them knowing that they were stolen and not that he had himself stolen them. 
Applying this presumption i.e. regarding the nature of the goods and the likelihood that they were bought and not stolen, the accused was found guilty of receiving stolen property and innocent of theft.

Arthur v Bezuidenhout and Mieny 1962 (2) SA 566 (A)
HELD:
Noted that it might be misleading to call these presumptions rather than reasoning and common sense.
“the distinction between presumptions of law and presumptions of fact is in truth the difference between things that are in reality presumptions and things that are not presumptions at all. There is in truth but one kind of presumption, and the term presumption of fact should be discarded as useless and confusing.

Effect of presumptions on the burden of proof

This is where things get tricky.

When we are dealing with rebuttable presumptions we know that the person challenging the presumption bears the onus. Likewise when you are dealing with the presumption of innocence we know that the state bears the burden of proving guilt beyond a reasonable doubt. We know that when it is an accused or a civil litigant that bears the onus he or she must do so on a balance of probabilities whereas when the onus is on the state they must do so beyond a reasonable doubt.

We also need to look at the different categories of presumptions:
If we are dealing with a presumption which does not need the proof of a fact before it applies e.g. the presumption of innocence then it is straight forward where the onus lies.

When we are dealing with a presumption that requires the proof of a fact first before it applies, then things get confusing.

Lets look at the case of 

R v Downey 
HELD:
Classified presumptions in terms of their effect on the burden of proof

(a) Permissive Inferences: where the trier of fact is entitled to infer a presumed fact from the proof of a basic fact, but is not obliged to do so. This results in a tactical burden whereby the accused may wish to call evidence in rebuttal, but is not required to do so
(b) Evidential burdens: where the trier of fact is required to draw a conclusion from proof  of the basic fact in the absence of evidence to the contrary. This mandatory conclusion results in an evidential burden whereby the accused will need to call evidence, unless there is already evidence to the contrary in the Crown’s case. 
(c) Legal burdens: similar to the burden in (b) except that the presumed fact must be disproved on a balance of probabilities instead of by the mere raising of evidence to the contrary. These are also referred to as “reverse onus clauses”

In the case of S v Zuma 1995 1 SACR 568 (CC)
The court applied this reasoning.

Constitutionally, those presumptions that place a reverse onus on the accused and requires him to prove something on a balance of probabilities in order to rebut the presumption is unconstitutional as it infringes his right to be presumed innocent.

Permissive presumptions or inferences merely place a tactical burden on an accused to adduce evidence.

How can you recognize which category of presumption is operating? You need to look at the language which is used.

“X has happened unless the contrary is proven” – legal burden rests on the party who has to rebut the presumption on a balance of probabilities

“evidence of fact constitutes prima facie proof / evidence” – evidentiary burden created.

EXAMPLES OF PRESUMPTIONS
Marriage
Once evidence has been adduced to show that a marriage ceremony was performed and that the parties live together as husband and wife, it is presumed that there exists a valid marriage. This presumption can be rebutted on a balance of probabilities.

Every marriage is presumed to be in community of property until the contrary is proved. In Acar v Pierce 1986 (2) SA 827 (W) the court saw this as a presumption of fact.

Bigamy
The criminal offence applies where a person who is already legally and validly married in South Africa, marries a second person in South Africa. The second marriage is known as a bigamous marriage.

Section 237 of the CPA provides for the offence of bigamy and contains several presumptions:

(1) As soon as it is proved that a marriage ceremony took place between the accused and wife no. 1 in South Africa it will be presumed that the first marriage was lawful and valid.
(2) If extracts of a marriage register relating to marriage no. 1 is produced, be it a SA register or another country’s register – it will be presumed that marriage no.1 was lawful and existed at the time the 2nd marriage was entered into.
(3) If it is proven that the accused lived with wife no. 1 shortly before marriage no. 2, and he treated and recognized her as his wife – it will be prima facie proof that at the time marriage no.2 took place, marriage no.1 still subsisted.

In presumptions (1) and (2) the words “unless the contrary is proved” appear and therefore place a legal burden on the accused.

In presumption (3) the words “prima facie proof” place an evidential burden on the accused – this means the accused has to adduce evidence to rebut the presumption and it will be up to the state to prove otherwise.
Please read the top of page 540 for clarification on what this means.

Legitimacy
If a married woman gives birth to a child during the marriage it is presumed that the child was conceived by the spouse. Hence the latin term “pate rest quem nuptiae demonstrant”. This can be rebutted by blood tests and proof that the husband is sterile. 

S226 of the CPA provides that either spouse may give evidence that no sexual intercourse took place between the spouses during the period the child was conceived.

Paternity of illegitimate children
In terms of s1 of the Children’s Status Act, if it is shown that you had sexual intercourse with your girlfriend during the time that she conceived a child, in the absence of contrary evidence, it will be presumed that you are the father – this places an evidentiary burden on the man to adduce evidence to show that he is not the father e.g. blood tests.

In s2 of the Act another presumption is created i.e. if the man refuses to have blood tests it will be presumed unless the contrary is proven, that such refusal is aimed at concealing the truth concerning the paternity of the child.

Death
Both the Inquests Act and the common law allow for circumstances where a death may be presumed.

s.16(1) of the Inquests Act provides the following:

“If in the case of an inquest where the body of the person concerned is alleged to have been destroyed or where no body has been found or recovered, the evidence proves beyond a reasonable doubt that a death has occurred, the judicial officer holding such inquest shall record a finding accordingly” i.e. a finding of death.

Once the inquest has made this finding it is submitted to the High court for review. Once confirmed there is no need to apply to the high court for a presumption of death order.

At common law, you don’t need to prove death beyond a reasonable doubt but on a preponderance of probability.
At common law, a court will not grant a presumption of death simply based on the years that a person has gone missing. Re Beaglehole 1908 TS 49.

Unless of course the age of the missing person makes it likely that they have died by the time the application is made. For example if the missing person was 84 at the time of disappearance and the application is brought 3 years later it is likely that such a person has passed away already.

Please go through the rest of the paragraphs on Death yourselves.

Res Ipsa Loquitor
This means the matter speaks for itself.
This is a maxim that is almost exclusively used when you are dealing with an accident the cause of which is unknown. If it is the kind of accident that ordinarily does not occur unless there was negligence, negligence will be inferred.

Authur v Bezuidenhout and Mieny 1962 (2) SA 566 (A)
FACTS:
The appellant was driving along when suddenly he swerved on to the wrong side of the road and hit an oncoming car head on. Both drivers were killed and no explanation could be found for the sudden swerving.
HELD:
The maxim of res ipsa loquitor applied and negligence was inferred.

This presumption is not based on a rule of law but rather on commonsense reasoning. It is therefore probably more accurate to classify it not as a presumption but as a permissible inference which may be drawn it if is sustained by the proven facts. Steenberg v De Kaap Timber 1992 (2) SA 169 (A).

This inference does not affect the burden of proof.

Hoffman and Zeffert explain:
Where an inference of negligence is drawn an evidential burden is cast on the defendant: however, this does not mean that he must prove that he was not negligent. He must merely show that the facts are consistent with an inference not involving negligence, or he must adduce evidence so as to raise a reasonable doubt.
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