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SUBSTANTIVE LAW:
It is the legal relationship between legal subjects which determines the rights, duties, powers and remedies of a legal subject. Examples are: criminal law, delict, contract, family law, succession etc.
Examples of substantive criminal law: the issues of criminal liability are the act, wrongfulness, criminal capacity and negligence or intention.
Stratford J in Tregea v Godart states, “Substantive law lays down what must be proved in any given issue.”

ADJECTIVE / PROCEDURAL LAW:
It is the law which governs litigation. It gives the plaintiff / accused the methods / means / manner of obtaining a legal remedy. A subdivision of adjective law is criminal procedure, which prescribes for instance, how a person should be brought before the court by way of arrest, summons, or warning to appear, and how his / her rights are to be protected in court with regard to the plea, the giving of evidence, proof, conduct of the trial etc. The law of evidence is also part of adjective law and governs the manner in which the facts in issue are legally proved before the court.

2. FACTA PROBANDA AND FACTA PROBANTIA

Facta probanda or the facts in issue are the facts which a party must prove in order to succeed in the civil action or which the prosecution must prove in order to succeed in the criminal proceedings.

Facta probantia or the facts which are relevant to the facts in issue are the facts which tend to prove or disprove the facts in issue.

Example: 
In a paternity case, the identity of the father is a fact in issue (factum probandum) whereas sexual intercourse between the mother and the alleged father s a fact relevant to the fact in issue (factum probans).

Adjective law relates to the manner of the proof of the facts in issue, or the facta probantia.
Substantive law therefore determines the fact in issue or the facta probanda.

3. DEFINITION OF EVIDENCE

a) Stafford in Tregea v Godart defines evidence as: “Evidence relates to the manner of proof”.
b) Schmidt (Bewysreg): suggests that Stafford’s definition is too narrow because some rules of evidence, such as those dealing with privilege, have nothing to do with the manner in which proof is obtained. He prefers to the following definition: “The field of law which regulates the proof of facts in issue in a court of law”.

4. EVIDENCE AND ARGUMENT

Argument is not evidence but is merely a persuasive commentary made by the parties or their legal representatives with regard to questions of fact or law.

5. EVIDENCE AND PROBATIVE MATERIAL

Evidence consists of oral statements made in court under oath or affirmation or warning (oral evidence). But it also includes documents (documentary evidence) and objects (real evidence) produced and received in court.

Evidence, however, forms only one part of the probative material. Probative material is made up of:
· Evidence (oral, documentary, real);
· Admissions (both formal and informal);
· Presumptions;
· Privileges;
· Judicial notice.
6. EVIDENCE AND PROOF

Evidence of a fact is not yet proof of such a fact. The court must still decide whether or not such a fact has been proved. This involves a process of evaluation. 

Proof of a fact means that the court has received probative material with regard to such a fact and has accepted such a fact as being the truth for purposes of the specific case.

RELATIONSHIP BETWEEN EVIDENCE AND PROOF
	PROOF
Proof is furnished as soon as there is enough probative material for a finding / conclusion by the court on a fact in issue.

Proof is an objective empirical conviction based on the facts and not a subjective conviction in the mind of the judge.

Proof is derived from evidence.

	EVIDENCE
All information in the form of facta probantia put before the court in order for it to decide on a fact in issue.

Proof is therefore furnished by evidence in the form of facta probantia.




7. PRIMA FACIE PROOF AND CONCLUSIVE PROOF

The term prima facie means at first sight:

Prima facie proof
· Proof which appears to be conclusive at first sight;
· Implies that other facts may arise in future which may prove the original assertion to be incorrect;
· Prima facie proof exists at a particular point during the trial;
· If the trial was to continue and other facts arise during the course of the case, the original assertion may be shown to be incorrect;
· In the absence of proof to the contrary prima facie proof will become conclusive proof at the end of the trial.
Prima facie evidence
· Evidence which appears conclusive at first sight but which during the trial, might be shown to be incorrect.
Conclusive proof
· Conclusive proof means that rebuttal is no longer possible. It is proof which at the end of the trial is final and decisive.

8. ADMISSIBILITY AND WEIGHT

Admissibility: as a general principle evidence and probative material is admissible when relevant. There is no degree of admissibility. Evidence is either admissible or inadmissible.

Weight: however, once evidence has been admitted, it may carry more or less weight according to the kind of evidence (i.e. direct or circumstantial0 and the particular circumstances of the case. There are various degrees of weight. The court will weigh the evidence to determine whether the required standard of proof has been met. The general rule is that direct evidence carries more weight than circumstantial evidence but this will also depend on the circumstances of the case.

9. CIRCUMSTANTIAL AND DIRECT EVIDENCE

Circumstantial evidence is indirect evidence and furnishes indirect proof of the fact in issue. Circumstantial evidence requires the court to draw an inference according to certain rules of logic (set out in S v Blom 1939 AD 188 at 202). Example: A is seen running out of B’s house holding a bloody knife. B’s corpse is found lying in the bedroom. The inference to be drawn is that A stabbed B.

Direct evidence is direct proof of a fact in issue. Example: C directly witnesses A stabbing B in the bedroom.


SOURCES OF SA LAW
SOURCES OF SOUTH AFRICAN LAW OF EVIDENCE
HISTORICAL DEVELOPMENT OF THE LAW OF EVIDENCE
In 1917, an act was passed in respect of criminal matters – This was the Criminal Procedure Evidence Act of 1917. In this Act certain matters were dealt with specifically while other matters the law that applied was the law applied by the Supreme Court of Judicature of England.  The Criminal Procedure Evidence Act was later replaced by the Criminal Procedure Act of 1955 and then the CPA 51 of 1977 – the one which applies today, as amended.
30th DAY OF MAY FORMULA
This formula was introduced after South Africa became a Republic by amendments to the CPA.
In terms of the Criminal Procedure Act – for general matters the law of evidence is the law as it was on 30th May 1961.
In civil matters, in 1965 Parliament passed the Civil Proceedings Evidence Act and the same idea is used i.e. 30th May Formula for matters not specifically dealt with.
What this means is that there are residuary sections in our law of evidence which direct us to use the law of evidence as it was in English law prior to the 30th May 1961.
Let’s look at this a little closer…
The general principle: 
The South African law of evidence is frozen as it was on the 30 May 1961. The law in force on the 30 May 1961 is the law of England.
Examples of a residuary section:
·  s.206 of the Criminal Procedure Act: The law (i.e. the English law) as to the competency, compellability, or privilege of witnesses which was in force in respect of criminal proceedings on the thirtieth day of May 1961, shall apply in any case not expressly provided for by this Act or any other law.
· S. 190(1): credibility of witnesses;
· S.201: legal professional privilege;
· S.202: state privilege;
· S.203: privilege against self-incrimination;
· S.252: general admissibility of evidence.
· In civil proceedings, s.42 of the Civil Proceedings Evidence Act provides that the law with regard to the competence and compellability of witnesses, as well as the examination and cross-examination of witnesses, which would have been applicable on the thirtieth day of May 1961, applies in any case where no provision has been made in terms of the Civil Proceedings Evidence Act or in terms of any other South African legislation.

THE EFFECT OF THE 30 MAY 1961 FORMULA

a) Pre-1961 case decisions:
· A pre-1950 decision of the Privy Council is binding on our courts (the Privy Council was the highest court of appeal before South African became a republic. South African appeals to the Privy Council were abolished in 1950). The South African Supreme Court of Appeal (the modern day successor of the Privy Council) may deviate from such a pre-1950 decision if it is clearly incorrect. (Van der Linde v Calitz 1967 2 SA 239 (A) at 250-251). 

· All post 1950 decisions of the Privy Council have only persuasive force.

· A pre- 30th May 1961 decision of the English Supreme Court of Judicature or the House of Lords is binding on our courts to the extent that it correctly reflects the English law as it was on the 30th May 1961. (Van der Linde v Calitz)

· Rules of English evidentiary procedure are not binding on our courts.

b) Post 1961 case decisions:
All post 1961 decisions of the superior English courts have no binding force on South African courts. These decisions merely have persuasive value. (Van der Linde v Calitz at 241-245).

c) A pre or post 1961 Statute:
A pre or post 1961 English statute is not binding on our courts. South Africa is an independent state and the parliamentary enactments of a foreign state cannot be binding. Certain sections of English statutes may be binding only in so far as they have been directly incorporated or indirectly incorporated as residuary sections within South African statutes.

What this means, is that the English law is the common law for our law of evidence, thus if there is any uncertainty regarding an aspect of the South African Law of evidence, the South African courts may have recourse to the English law on that point. English law is the historical source of our law of evidence.

THE VARIOUS SOURCES OF EVIDENCE
a) Constitution
b) Legislation
c) Case law
d) Common law
e) The rules of evidence are primarily derived from:
· Statute
· Common law
· Constitutional law
f) The main statutes which govern the law of evidence are:
· The Criminal Procedure Act 51 of 1977 – for criminal rules.
· The Civil Proceedings Evidence Act 25 of 1965 – for civil rules.
· The Evidence Amendment Act
· The Constitution as the supreme law of the land.
Additionally, there are a number of other acts which also furnish rules of evidence i.e. Insolvency Act, Foreign Judgments Act etc.

1. THE CONSTITUTION AND ITS INFLUENCE ON THE LAW OF EVIDENCE

The two main sections in the Constitution which significantly affect the law of evidence are s.35 and s.36 of Chapter 2 (Bill of Rights).

a) The rights of arrested people:

Section 35(1) of the Constitution provides that every arrested person shall have the right:

· To be informed that he / she has the right to remain silent, and about the consequences of making a statement (s.35(1)(a) and (b));

· Not to be compelled to make a confession or admission which could be used in evidence against him / her (s.35(1)(a0 and (b));

· To be released from detention if the interests of justice permit, subject to reasonable conditions (s.35(1)(f)).
Note that these rights pertain only to arrested / detained persons. A person who has not been arrested or detained may not exercise these rights.

b) The rights of an accused person:

Sec. 35(3) provides that every accused person shall have the right to a fair trial, which includes the right:

· To be informed of the charge with sufficient details to answer it (s.35(3)(a));

· To be presumed innocent, remain silent and not to testify during the trial (s.35(3)(h));

· To adduce and challenge evidence and not to be compelled to give self-incriminating evidence against him / herself (s.35(3)(i) and (j)).
Keep in mind that only accused persons possess these rights, and therefore they arise only once the arrested person is accused of / charged with committing an offence.
s.35(5) provides that evidence obtained in a manner that violates any right in the Bill of rights must be excluded if the admission of that evidence would:
· Render the trial unfair or would otherwise be,

· Detrimental to the administration of justice.





EVIDENCE AND SUBSTANTIVE LAW
EVIDENCE AND SUBSTANTIVE LAW
DEFINITION OF EVIDENCE
The law of evidence governs the proof of facts in a court of law. 
It is the means, other than argument, which a litigant can use in a case.
SCOPE OF EVIDENCE
The scope of the law of evidence is determined with reference to its specific functions.
Main function:
Its main function is to determine what facts are legally receivable i.e. admissible to prove the facts in issue.
But it does have other functions too. Like:
· To determine in what manner evidence should or may be adduced;
· It determines what evidence may be lawfully withheld from a court;
· Determines what rules can be taken into account in assessing the weight or cogency of evidence i.e. relevance;
· And it determines what standard of proof should be satisfied before the party bearing the onus can be successful.
TRADITIONAL DISTINCTION
Traditionally there has been a distinction between substantive and procedural or adjectival law.
Substantive law:
To do with the content of law e.g. principles governing property rights, duties and obligations a person may have.
Procedural law:
e.g. Criminal Procedure. Deals with what steps a person would take to bring a matter before the court e.g. what documents must be filed or served.
General rule:
Evidence is generally said to fall under procedural law. But it may sometimes be necessary to distinguish between evidence and practice and procedure.

DIFFICULTY OF DETERMINING WHETHER A PARTICULAR RULE IS SUBSTANTIVE OR EVIDENTIARY
A fundamental distinction can be made because of the particular development of our law of evidence.
While our substantive law is largely Roman-Dutch in origin, evidentiary rules have their source in English law i.e. dealing with 2 different sets of law.
The important practical implication of this distinction is the 30th May formula. This is important because there are a number of statutory provisions which say that in regard to this or that topic, courts should apply the rules of evidence which were in force on 30th May 1961.
The law in force on the 30th May 1961 is most often English common law imported into SA law by SA statute.
[bookmark: _GoBack]Tregea v Godart 1939 AD
HELD:
In this case the court was concerned with a rule which determines where the burden of proof lies.
The court had to answer the following: was this rule substantive or evidentiary? AD had to decide which party bore the burden of proving that a testator was not mentally capable of making a will.
A Natal statute provided that English law would apply to matters of evidence in the colony.
Stratford CJ Held:
In his opinion, substantive law lays down what has to be proved in any given issue and by whom.
The rules of evidence relate to the manner of its proof. He decided that the rule in issue was part of the substantive law of succession and therefore South African law and not English common law applied to the issue.







RELEVANCE AND ADMISSIBILITY
RELEVANCE AND ADMISSIBILITY

SECTION 210 OF THE CRIMINAL PROCEDURE ACT 51 OF 1977
“No evidence as to any fact, matter or thing shall be admissible which is irrelevant or immaterial and which cannot conduce to prove or to disprove any point or fact in issue in criminal proceedings.”
This idea is also expressed in section 2 of the Civil Proceedings Evidence act 1965.
Therefore, the question of whether particular evidence should be admitted (i.e. allowed into consideration) is answered with reference to the concept of relevance.

GENERAL RULE:
The general rule is that relevant evidence is admissible and irrelevant evidence is inadmissible.
However, this is only the general rule. Sometimes relevant evidence may be excluded by an exclusionary rule and sometimes the law may define certain evidence as being relevant, either by statute or through the decision of a court.

What then is meant by relevance?
R v Matthews 1960 1 SA 752 (A)
Schreiner JA stated:
Relevance is “based upon a blend of logic and experience lying outside the law”.
Therefore use your reason and common sense.
It is also important to look at “everyday standards of reason prevailing at the time of a particular case”.
THE TEST FOR RELEVANCE:
The test for relevance involves two different questions which may overlap.
· Whether, according to common sense and prevailing standards of reason, one can say that the evidence brings about rational persuasion – this is logical relevance. If yes, then

· Whether it is worthwhile to receive the evidence – involves a weighing process. Weigh probative force (what is the force / value of the proof) against the prejudicial factors that may arise from its reception. The result of the test is what is legally relevant (although not necessarily admissible.)
Examples of prejudicial factors:
· Danger of confusion of issues
· Undue delay
· Waste of time
· Needless presentation of cumulative issues
· The investigation of collateral issues that beg the very issue that the court has to decide
· Unnecessary expense
R v Trupedo 1920 AD 58
The accused was charged with entering a dwelling-house at night with the intent to steal. Two footmarks, apparently made by the intruder, were found outside the house and a dog was allowed to smell them. The dog then went to a nearby room where the accused and seven other people were sleeping, sniffed at the accused first and then at all the others, and finally returned to the accused and barked. The AD found, on these facts that the identification of the accused by the police dog was irrelevant.
Innes CJ held:
The inference from the dog’s tracking activities lay “in the region of conjecture and uncertainty” – one doesn’t know for sure what goes on in the mind of a police dog.
Therefore the probative force of the identification was shaky. Also the court said it was dangerous to receive such evidence as the jury might be inclined to give it an exaggerated importance due to its dramatic and almost supernatural qualities (i.e. prejudicial factor).

Question:
If there was no jury – would you still say that prejudicial factors outweigh the probative force i.e. would you reach the same conclusions as the court?

How about a different set of circumstances? Innes CJ said that in some cases it might be safe and legitimate to draw inferences from the behavior of animals.
e.g. “ a fact in issue in a proceeding may be whether A entered a certain room at night, the fact that a dog belonged to A and having no other friend was in that room and did not bark would be a fact from which it might be inferred that A was the person who entered there.” 
Do you agree? Why?
S v Shabalala 1986 4 SA 734 (A)
On almost identical facts, the court said that the evidence as to the conduct of sniffer dogs in the identification of a suspect was irrelevant and inadmissible – based their decision on the Trupedo case.
But importantly, relevance is dependent on FACT – it’s a variable standard and is a matter of degree.
The court was open to the idea that such evidence might one day be admissible, if science reached such a point as to explain how dogs are able to discriminate between the scent of one person and another.

A few sundry points:
· Direct evidence of the facts in issue must necessarily be relevant e.g. witness evidence of someone who saw A stab B. Direct evidence, when it relates to someone’s conduct, may be evidence of physical/verbal conduct (words can constitute an act).

· Evidence may be admissible as being relevant to the admissibility of other evidence – may consist of physical /verbal acts/parts of acts e.g. evidence to show that a confession was voluntarily made.

· Questions of relevance can arise as to the credibility of a witness.

· Circumstantial evidence – evidence which may be relevant because an inference may be drawn from it as to the existence / non-existence of fact in issue / some other relevant fact (e.g. of circumstantial evidence – tourist found dead in the Okavango. Tour guide found in possession of his wallet).
Not inferior to direct evidence. Primary question is, is it relevant – but there are tools to detect fallacies in reasoning>

R v Blom 1939 AD 288 sets out a TEST:
In a criminal context, either on an ultimate issue or an intermediate issue – circumstantial evidence is to be tested according to “two cardinal principles of logic”

a) The inference sought to be drawn from the evidence must be consistent with all the proved facts

b) The proved facts must be such as to exclude all other reasonable inferences save the one sought to be drawn (can only be used where onus is beyond a reasonable doubt).
Civil cases: Second step (balance of probabilities) is the inference sought to be drawn the most plausible or most probable one? 




















CHARACTER EVIDENCE
CHARACTER EVIDENCE
When we speak of `character’ in the Law of Evidence we are speaking about a person’s reputation.
Section 227 of the CPA 51 of 1977
	“Evidence as to the character of an accused or as to the character of any woman upon or with regard to whom any offence of an indecent nature has been committed, shall, subject to the provisions of subsection 2, be admissible or inadmissible if such evidence would have been admissible or inadmissible on the thirtieth day of May 1961”

Subsection 2, which was introduced in 1989, adds the qualification that the leave of the court must be obtained before evidence is relevant, subject to this provision the rules in force on the 30th May 1961 were those of English common law.
Therefore, admissible of character evidence in a criminal trial is determined by English law. But, there are also statutory provisions – these must be read with the common law.
In the lecture of similar fact evidence, we learnt that SFE may be admitted only if it has relevance other than by way of character. We shall now look at situations in which evidence is admissible precisely because it is character evidence.
The first thing we need to do is to make the important distinction in this context between the LEADING / ADDUCING  of evidence and CROSS-EXAMINATION.
Do you know the difference between adducing and cross-examination?
The leading of evidence is what you do when you ask your client or your witnesses questions i.e. you call your witnesses and then question them in a way that will elicit facts which are beneficial to your case. Cross-examination on the other hand, is where the opposing counsel asks your witnesses questions in order to test the truth of what they have said in testimony and to try to elicit facts which are favourable to your opponent’s case.

GENERAL RULE:
Where character evidence is presented during the LEADING of evidence, it cannot take the form of / or be established by specific instances of conduct.

In SFE, specific instances of conduct are admissible in certain instances i.e. where they have relevance other than by way of character.
CHARACTER EVIDENCE has to take the form of one’s general reputation in the community e.g. A is charged with fraud. Evidence may be led by the defence that he is generally known by his community to be an honest person, but evidence to the effect that on a previous occasion he was entrusted with managing an old woman’s funds and did not steal or defraud her, would not.
Issues related to the character of the accused:
1. GOOD CHARACTER
The accused is always entitled to lead evidence of his own good character. He can do this in one of two ways:
1. By testifying himself
1. By calling witnesses.
A witness may speak only of the accused’s general reputation (i.e. conforms to the general rule). The accused however may NOT give evidence about what other people say of his reputation. He may only cite specific instances of his own good conduct (goes against the general rule).

1. BAD CHARACTER
In the lecture of SFE we stated that the cardinal principle of the English common law is that one cannot lead evidence to show that the accused is of bad character or has a criminal disposition. Now we can expand on the principle. This is so UNLESS the accused puts the matter in issue by leading evidence of his GOOD character.

The prosecution may respond in 3 ways to the leading of evidence of good character by the accused:
1. They may lead evidence of his bad reputation
1. They may cross-examine the accused himself
1. They may cross-examine the character witnesses.

Section 197 of the CPA 51 of 1977
This section deals specifically with the cross-examination of the accused. It provides the accused with a “shield” against cross-examination as to character, except in certain very specific circumstances. However, even if the accused loses his shield in these very specific circumstances, he still keeps the ordinary witness’ immunity against being asked questions which are not relevant either to his credibility or to the issue – authority: S v Pietersen 2002 (1) SACR 330 (C).
Section 197 says the following:
1. An accused who gives evidence at criminal proceedings shall not be asked or required to answer any questions tending to show that he has committed or has been convicted of or has been charged with any offence other than the offence with which he is charged, or that he is of bad character, unless
1. He or his legal representatives ask any question of any witness with a view to establishing his own good character or he himself gives evidence of his own good character, or the nature or conduct of the defence is such as to involve imputation of the character of the complainant or any other witness for the prosecution.

1. He gives evidence against any other person charged with the same offence or an offence in respect of the same facts

1. The proceedings against him are such as are described in section 240 or 241 and the notice under those sections has been given to him or

1. The proof that he has committed or has been convicted of such other offence is admissible evidence to show that he is guilty of the offence with which he is charged.

Let’s dissect the section carefully.
The section not only prohibits the accused from ANSWERING questions tending to show that he is of bad character, but also from being ASKED in the first place, unless (a-d) apply.
What does “bad character” mean?
Hoffman and Zeffert draw the inference from the case of R v Malindi 1966 (4) SA 123 (PC) that
	“a question tends to show bad character when its relevance, if any, is to suggest that the accused has a disposition to commit the offence with which he is charged”.
When will the accused lose his shield against cross-examination with regard to bad character?
Section 197(a) – first half:
Sounds like the traditional common law formulation. Will lose his shield when either he or a witness introduces evidence of his good character.
Second half:
“or the nature or conduct of the defence is such as to involve the imputation of the character of the complainant or any other witness for the prosecution”
PROBLEM:
How do we read the words “nature or conduct of the defence”?
We can read the word ‘or’ either conjunctively or disjunctively i.e.
CONJUNCTIVELY: ‘the nature and conduct of the defence – both have to be satisfied to lose the shield.
DISJUNCTIVELY: ‘either the nature or the conduct of the defence’ – only one has to be satisfied.
If the words are read disjunctively, it can lead to hardship for the accused, because he would rarely be able to conduct any defence without activating the section e.g. any denial that the prosecution witnesses were telling the truth would involve imputations on their character.
Despite this, the English courts have adopted a disjunctive approach.
Selvey v DPP [1970] AC 304:
The House of Lords held that the language of the provision was clear and unambiguous and that effect had to be given to its plain meaning.
CRITICISM:
The court did not give proper effect to the ambiguities of the provision.
Luckily, this decision is not binding on SA courts, merely persuasive (post 30th May).
Our courts have interpreted the words less literally (less disjunctively).
R v Hendrickz 1933 TPD 451
Greenberg J said that section 197 will not kick in if “the facts sought to be proved are an ESSENTIAL PORTION of the proof that the conduct of the accused is not criminal.”

Spencer v R 1946 NPD 696
“An accused does not lose his shield if the questions are part of ‘a relevant enquiry in the case’ and are ‘directed to a relevant matter’”.

S v V 1962 (3) SA 365 (E)
The accused doesn’t lose his shield if the questions are relevant to the issue in the case i.e. the question of the accused’s guilt.

The approach of our courts is preferable to the English approach – fairer.
Hoffman and Zeffert say:
The approach is in accordance with the interpretation given to the first part of section 197 in the case of S v Mavuso 1987 (3) SA 499 (A), that the section gives the PROSECUTION an unrestricted right to ask the accused any questions that are relevant to an issue before the court even if they tend to show the commission by the accused of other crimes.
If the prosecution has that unrestricted right, then it is no more than fair that the ACCUSED should not be penalised for doing the same thing to the prosecution witnesses. Today, moreover, the constitutional right to equality not to mention the right to a fair trial, which includes the right to challenge the evidence – would seem to demand it.
Section 197(b):
The accused will lose his shield if he gives evidence against any other person who is either charged with the same offence or an offence in respect of the same charge. Ie. Evidence against a co-accused.
‘evidence against’ means that his evidence supports the prosecution’s case in a material respect or undermines the defence of the co-accused, authority: Murdoch v Taylor 1965 AC 574:
In this case it was held that the court has no discretion to prevent cross-examination by the co-accused against whom the principal accused is testifying.
A different view was taken in the South African case of 
S v Pietersen 2002 (1) SACR 330 (C):
Was held that the court does have a discretion to exclude the cross-examination if it is unfair – apparently the sense of its being neither relevant to the merits nor to credibility.
Even if this finding is incorrect, undue cross-examination may render the trial unfair, and therefore, constitute a violation of the Constitution despite the fact that a prohibition on such cross-examination is not included in the rights listed in the Bill of Rights.

Section 197(c):
The accused will lose his shield if the charge is one of receiving stolen property and he has been given the required notice under sections 240 or 241.

Section 197(d):
This section confirms or states the similar fact rule.
IMPORTANT:
Remember that section 197 applies only to cross-examination of the accused. Therefore, if the accused’s conduct at trial falls under (a – c), this only entitles the prosecution to cross-examine him as to his bad character. It does not entitle them to lead evidence of his bad character. The entitlement to LEAD evidence as to bad character is found at common law – may only do so where the accused puts the matter in issue by adducing evidence of his good character.

Section 211 of the CPA 51 of 1977:
	“Except where otherwise expressly provided by this Act or except where the fact of a previous conviction is an element of any offence with which an accused is charged, evidence shall not be admissible at criminal proceedings in respect of any offence to prove that an accused at such proceedings had previously been convicted of any offence, whether in the Republic or elsewhere, and no accused, if called as a witness, shall be asked whether he has been so convicted.”
As we know previous convictions which are relevant only to show bad character would be excluded at common law, but a previous conviction would be admissible if relevant to an issue under the similar fact rule.

ISSUES RELATED TO THE CHARACTER OF THE COMPLAINANT:
A complainant may be cross-examined like any other witness, as to credibility. However, the character of the complainant is usually not relevant to the question of credibility.
Therefore, the accused may NOT LEAD evidence to show that the complainant is of bad character nor may the prosecution lead evidence to show that the complainant is of good character. There are sometimes situations, however, in which the complainant’s character is relevant.

RAPE OR INDECENT ASSAULT
The defendant may adduce evidence / question the complainant as to his or her lack of chastity but, since 1989 when section 227 of the CPA was amended, this may only be done with the permission of the court and the court must be satisfied that such evidence or questioning is relevant.

Section 227(2):
“Evidence as to sexual intercourse by, or any sexual experience of, any female against or in connection with whom any offence of a sexual nature is alleged to have been committed, shall not be adduced, and such female shall not be questioned regarding such sexual intercourse or sexual experience, except with the leave of the court, which leave shall not be granted unless the court is satisfied that such evidence or questioning is relevant: Provided that such evidence may be adduced and such female may be so questioned in respect of the offence which is being tried.”

No application need be made to lead evidence of the complainant’s prior sexual history with the accused  - such evidence is relevant.

In terms of section 227(3), an application to lead such evidence must be made in camera (explain).
Section 227(4) ensures that he same principles apply to both male and female complainants.
POINTS TO PONDER:
This encourages reporting in sexual cases?
What of the sex worker who alleges rape?
CRITICISM OF REFORMS:
The purpose of the section is undermined by the wide discretion given to judicial officers. Failure to exercise discretion to exclude irrelevant previous sexual history – problem is not solved by the fact that the application is preceded by a hearing in camera. Maybe specifying criteria for relevance would help? (Schwikkard p 61).

S v Myeni [2002] SA 599 (SCA) at para 17:
Aspects that the court should consider:
1. The interests of justice including the right of an accused to make a full answer and defence

1. Society’s interest in encouraging the reporting of sexual cases

1. Whether there is a reasonable prospect that he evidence will assist in arriving at a just determination in the case

1. The need to remove from the fact finding process any discriminatory belief or bias.

1. The risk that the evidence may unduly arouse sentiments of prejudice, sympathy or hostility in the jury

1. The potential prejudice to the complainant’s personal dignity and right of privacy

1. The right of the complainant and of every individual to personal security and to the full protection and benefit of the law

1. Any other fact that the judge considers relevant.

CHARACTER IN CIVIL CASES
The character of a party to a civil action is not usually relevant, but again there are certain situations where character may be relevant.
Defamation:
May have a situation where the defendant says that he did publish the defamatory statement, but he is justified in doing so because the statement is true / in the public interest. If he is unable to justify the statement, he wouldn’t be able to lead evidence of specific instances of conduct in mitigation of damages. The defendant would have to lead evidence as to the plaintiff’s general reputation.
Joseph v Black 1930 WLD 327 – confirmed on appeal 1931 AD 132
FACTS:
The defendant published an article alleging that that the plaintiff, an attorney had  been guilty of dishonourable conduct in connection with certain litigation. He was unable to justify this statement, and the court would not allow him to prove in mitigation of damages that the plaintiff had been guilty of professional misconduct on another occasion.

LECTURE FIVE
SIMILAR FACT EVIDENCE

What are we talking about when we say similar fact evidence?
Well essentially, we are talking about evidence which you want to present in court which will show the accused (usually) has behaved in a similar fashion on a previous occasion. So if the accused is facing charges of prostitution, you might want to present evidence that in the past the accused has charged money for sexual favours.
Generally, similar fact evidence is inadmissible unless it is logically and legally relevant – authority for this is the case of Delew v Town Council of Springs 1945 TPD 128.
If these two criteria are met, similar fact evidence will be admitted in both civil and criminal matters.
Although it is usually the state that is seeking to have similar fact evidence admitted against an accused, it is possible for the accused to seek to have similar fact evidence presented in defense e.g. if you are using the defense of automatism you might want to bring evidence to court which describes previous instances when you were unaware and unable to control your physical actions e.g. sleepwalking.

RATIONALE FOR THE EXCLUSION OF SIMILAR FACT EVIDENCE
Let us say you are before the court with charges of dealing in marijuana. The prosecutor wants to present evidence that in 2006 you were arrested for dealing in marijuana even though charges were never brought against you. Can you imagine the effect this information will have on the court? Immediately, the likelihood you are guilty of the present charge becomes so much greater. In other words, this information is going to prejudice you, but it does not bring much probative value in the sense that it does nothing to prove that you are guilty on this occasion.
 This is one of the major reasons why SFE is not admissible i.e. the prejudice to the accused is far greater than the probative value it might render.
In the same scenario, you as an accused will find yourself having to present evidence to show that you were not guilty of dealing in marijuana in the 2006 incident. Again what this means is that an accused may find herself having to defend against not only the charge with which they are now faced but having to defend against previous situations too. Again there is prejudice to the accused. 
However, when it is the accused that wants to present SMF, the courts are less strict, simply because there is less prejudice to the accused in presenting evidence which assists their defense.
Another reason is that of procedure. Often the accused is not aware that such evidence will be led, and is therefore unprepared for it. This could lead to postponements. Likewise, SMF evidence may introduce matters that have to be investigated and more evidence led on them – this means more time is spent and time is money when dealing with courts.
Another possible rationale is that of the possibility of undermining the administration of justice. 
In all police dramas, the first thing police seem to do when a crime has been committed is to look at their records and see whether there is a past offender who has the same MO (modus operandi). They then concentrate on investigating that individual. This can mean that they concentrate on a previous offender that is not guilty of this particular crime – thus the investigation may be compromised. It might also lead the police to fit the crime to a particular individual even though it doesn’t fit. Or even force confessions out of the previous offender when they are innocent.

RULES FOR THE ADMISSIBILITY OF SFE – MAKIN AND BOARDMAN FORMULATIONS
As you can see by the reasons for not admitting SFE there are many prejudices that can result from SFE. So it is necessary to have a formula to determine just when the prejudice is such that the SFE should be admissible and when it should be inadmissible.
Which brings me to the Makin formulation which was developed in the case of: 
Makin v Attorney General for New South Wales 1894 AC 57 (PC) 
FACTS:
A couple who had fostered a child were charged with the child’s murder. The body of the child had been found buried in their garden. It transpired they had fostered the child in exchange for some money which was to go towards the upkeep of the child. The couple’s defense was that the child had died of natural causes.
To counteract this defense, the prosecution presented evidence which showed that several children had been fostered in the same manner by the couple and the skeletal remains of children had been found buried in the previous homes of the same couple. 
The admission of this similar fact evidence was taken on appeal on the grounds that similar fact evidence is inadmissible.
PRIVY COUNCIL HELD:
The appeal court held that the SFE had been admitted to show that he child had not died of natural causes and not to show that the couple had a propensity to murder children.
From this dictum then, the Makin formulation was developed. It is as follows:

(a) If the SFE is admitted to show that the accused is guilty of the crime she is charged with because she has a propensity to act in that manner it is inadmissible.
(b) If the SFE serves a relevant, probative purpose then it will be admitted.
In other words, SFE may not be admitted if it is used only to establish propensity. (propensity means a tendency to act in a particular manner).
This formulation seems easy enough to follow however, the courts had difficulties in applying it.
Let’s take the case of:
R v Smith (1915) 11 CR Pap
FACTS:
Smith was charged with the murder of a woman with whom he’d gone through a form of marriage (he was a bigamist). She had been found dead in the bath and her life had been insured in favour of the accused. He said that her death had resulted from an epileptic fit. At the trial, evidence was given that the accused had gone through a form of marriage with two other women on subsequent dates, that he had insured their lives in his favour and that they too had been found dead in the bath in very similar circumstances to the woman in the case in question.
AD HELD:
The evidence had been correctly admitted – it had a relevance to something other than the accused’s disposition; it was sufficiently relevant to rebut the accused’s defence and to show that the death was no accident; could not be put down to coincidence. Therefore the evidence had a strong probative value.

R v Ball [1911] AC 47 (HL) 
FACTS:
The two accused were brother and sister and were charged with incest – they had been found lying in bed together. This evidence was quite equivocal – brothers and sisters may occupy the same bed innocently. The prosecution had other evidence that, at an earlier time, they had lived together as husband and wife.
HELD:
The court said that this evidence was admissible. The court held that het evidence showed that the two accused had a sexual passion the one for the other and that this was relevant to whether the guilty act had taken place.
CRITICISM:
Although the court engaged in an application of the Makin formulation,  in rather an unconvincing manner, what the courts did in admitting the SFE was effectively to say that the couple had an incestuous disposition or character – which in terms of the Makin formulation is a forbidden line of reasoning.
According to Zeffert, the real reason for admitting the evidence would have been their incestuous disposition itself was highly relevant to the question of guilt i.e. strong probative force of evidence warranted its exceptional admission.
Now the case of:
R v Straffen [1952] 2 QB 911 
FACTS:
The accused was charged with murdering a young girl. He had previously been charged with the murder of another two young girls who had been killed in the same manner – although he had not even pleaded as he was found insane and unfit to stand trial. He had been sent to a mental institution from which he escaped. It was during this period of his escape that the third young girl was murdered. Straffen’s defense was one of alibi. The prosecution sought to present the evidence of the previous two murders.
HELD:
The SFE was admissible as it was relevant to identity and not to propensity.


CRITICISM:
Hoffman and Zeffert suggest that it was really Straffen’s criminal propensity established by his previous conduct which was relevant to identify him as the murderer i.e. his character / disposition itself was again highly relevant to the question of guilt.
On to the case of:
Thompson v R [1918] AC 521
FACTS:
The accused was charged with gross indecency with two little boys. The complainants said that after committing the offences charged, he made an appointment to meet them again three days later. They meanwhile told the police, who kept watch with one of them at the alleged rendezvous. Thompson came and was duly identified. His defense was simply that the boys were mistaken – the wrong man had been pointed out. There was evidence that indecent photographs and powder puffs had been found in Thompson’s possession.
HELD:
It was admissible to confirm the complainants on the issue of identity. It would have been a strange coincidence if, out of all the people whom the boys could have mistakenly identified, they had happened to pick on someone homosexual.
The court said it was applying the Makin formulation – the evidence was relevant to identity because people who commit this type of crime bear a kind of mental scar which is the hallmark of a specialized class.
CRITICISM:
Zeffert comments that it would be wrong to say that a homosexual disposition would always be relevant in a homosexual offence, but it would be wrong to say that evidence such as the type in this case is only relevant to identity.
The truth is, again, that disposition itself is highly relevant here.
Thus since the traditional view of the Makin formulation has presented so many problems, Hoffmann and Zeffert make the suggestion that it should be recognized that “in some cases, evidence which proves only disposition will be admissible if, on the facts of the case, it is a disposition which is highly relevant to an issue in it.”
In SA, Makin was authorative, but because of the problems outlined, courts tended to prefer the idea set out in:
R v Bond 1906 2 KB 389
Said the following:
“in proximity of time, in method, or in circumstances there must be a nexus between the two sets of facts, otherwise no inference can be safely induced therefrom” i.e. there must be a link between similar fact evidence and the issue in the case – this is not very helpful – just says the evidence must be relevant.

SUMMARY OF LAW IN SOUTH AFRICA
· To be admissible, SFE  must be highly relevant to warrant its exceptional reception.
· Relevance must not be along forbidden lines (i.e. accused has a bad / criminal disposition), but:
· We must distinguish between this forbidden line of reasoning and a line of reasoning related to something other than character / disposition / propensity.
· We must also recognize that there are cases where disposition was so relevant to the issue of guilt that it was admitted (but tortured into the Makin formulation) – Zeffert’s modification.
However, this was not applied consistently – sometimes one step emphasized at the expense of the other e.g. concentrate on forbidden line of reasoning / relevance not realizing that different results may be obtained depending on the approach.

For a long time there was some controversy over what Makin held. Did it say that similar fact evidence could be received as a matter of principle if it had a relationship to an issue other than by way of character or disposition?
Or did it suggest that there was a closed list of categories of admissible e.g. to rebut a defence  / to show that the accused’s actions were designed / accidental etc.?
The court in the following case ended the controversy.
Harris v DPP [1952] 1 ALL ER 1044
HELD:
The first approach was the correct one. When handling legal principle, categories lead to the law becoming ossified. It also gives rise to hideous metaphysical squabbles as to the bounds of each category. It can also lead to a mechanical approach in which one says that if something falls into a category, it is not admissible. When the real question is did it have sufficient probative force, despite its disadvantages to warrant reception.
The category approach was rejected in SA in the case of 
R v Katz 1946 AD 71 but was revived again in:
R v D 1958 (4) SA 364 (A)
FACTS:
The accused was charged with five counts of contravening section 6 of the Immorality Act because he had sexual intercourse with five different black females. He denied the charges despite the fact that each female had said that she had been working for the accused as a kitchen maid, that he had come into the kitchen early in the morning and suggested intercourse, which took place in the pantry. In one case, the servant actually gave birth to a half-caste child.
The court unwittingly resurrected the category approach by misreading what was said in an earlier English case.
HELD:
The SFE in this case, proved no more than “a propensity on the part of the appellant to have intercourse with his native kitchen maid in the pantry very early in the morning, its commission having been proved by other admissible evidence”.
Thus SFE was found to be inadmissible and the court quashed the convictions on the uncorroborated counts.

This is an excellent example of the errors which the category approach can lead to. Propensity DID have a relevance – should have been used to corroborate other evidence (R v Ball), used to reduce the equivocal nature of other evidence.
Lower courts have said that this case was wrongly decided but they are still bound by it. Until overruled, the position is that you can only use SFE to prove the NATURE of the actus reus and not its commission.
A particularly important development in the area of similar fact evidence was the decision of the House of Lords in DPP v Boardman [1974]3 ALL ER 887. This case was not very helpful on the one hand because it described the Makin formulation as being crystal clear, which it clearly isn’t. What is very important is the emphasis placed in the case on the part to be played by the relevance enquiry in deciding whether to admit SFE or not. Reception of SFE depends on its degree of relevance; exceptionally admissible when it has a probative force strong enough to outweigh any prejudicial factors.
Lord Wilberforce said at 44D
“in each case it is necessary to estimate:
· Whether, and if so, how strongly, the evidence as to other facts tends to support i.e. to make more credible the evidence given as to the fact in question and;
· Whether such evidence, if given, is likely to be prejudicial to the accused. Both these statements involve questions of degree.”
SFE is admissible when it would be an affront not to use it. – Lord Cross.
An example of this is:
S v Wilmot 2001 (1) SACR 362 (E)
FACTS:
Wilmot was a 56 year old farmer who spoke Xhosa and drove a white Isuzu van in which he transported cabbages to the district of Grahamstown. He had been convicted of rape earlier. In the earlier rape case the perpetrator of the rape had been assisted by a woman who called him “Thuti”. The rapist had driven a white Isuzu van and had conveyed cabbages in it in the district of Grahamstown.
Wilmot had been charged with a number of counts of rape in the Grahamstown district. He did not testify in his own defence and had been convicted on the first count but was lucky enough to have been acquitted on the others.
Evidence was received that three other young black women had had sexual encounters with a white farmer who spoke Xhosa, who drove a white Isuzu van in which cabbages were conveyed in the Grahamstown district and who was known as Thuti. Two of them (and two other witnesses) testified that the appellant was called Thuti.
The issue was the identity of the perpetrator and the strong probative force of the evidence was the unlikelihood that, in the district of Grahamstown another white farmer transported cabbages in a white Isuzu van and who spoke xhosa and as called Thuti.
Thus the emphasis in Boardman on the degree of relevance as the primary determinant of admissibility is perhaps a solution to the problems created by the focus in Makin on a forbidden line of reasoning i.e. first being forced to make a distinction between admissible and inadmissible similar fact evidence and only then asking the relevance question.
Be careful though, there is some confusion about the ratio of Boardman. Certain courts have taken Lord Wilberforce’s speech too far e.g in the case of 



S v D 1991 (2) SACR 543 (A) at 546g – h
HELD:
The basic principle must be that the admission of similar fact evidence (of the kind now in question) is exceptional and requires a strong degree of probative force. This probative force is derived, if at all, from the circumstances that the facts testified to by the several witnesses bear to each other such striking resemblance that they must when judged by experience and common sense, either all be true, or have arisen from a cause common to the witnesses or from pure coincidence. The jury may, therefore properly be asked to judge whether the right conclusion is that all are true so that each story is supported by the others”

Basically, one need not go as far as saying that there must be a ‘striking similarity” between facts and this point was rightly made in the Zim case of S v Banana 2000 (2) SACR 1 (ZS)
Another important point to bear in mind is that the rules which SA courts have inherited with regard to SFE derive from a system of jury trials and we do not have juries. The need to keep evidence which may inappropriately influence members of a jury away from them – not legally trained, does not exist. That risk is not found in SA. This means that in excluding evidence a judge is excluding it from himself. Also confusing and differing application of existing SFE test, already alluded to. 
But what can we replace the rule with?
Maybe cast the rule in a constitutional form i.e. would the reception of the particular piece of SFE under consideration violate the accused’s right to a fair trial? If yes, exclude. Other alternative – look to methods of proving circumstantial evidence which is what they do in Australia.








LECTURE SEVEN
OPINION EVIDENCE
TRADITIONAL APPROACH
A witness is not entitled to give his opinion unless he is permitted to do so by an exception to the rule that opinion evidence is irrelevant.
Hoffmann & Zeffert:
Point out that this approach is based on an untenable distinction between ‘fact’ and ‘inference’: it rests on the notion that the function of a witness is to provide evidence as to facts, while the function of the court is to draw inferences from those facts in order to form an opinion.
But it is by no means always easy to distinguish between fact and inference. So what appears to be a fact may actually be a summary of inferences e.g. 
When I say that I saw X shoot Y, I may seem to be stating a fact, but it is a summary of inferences drawn from my having seen X holding a gun, hearing a loud noise and then seeing Y drop to the ground.
It is quite clear that there are certain inferences which should be allowed to be drawn by a witness and others which should not. The problem with the traditional approach is that it does not offer a theoretical basis for the reception or non-reception of opinion evidence.
Such a theoretical basis was first offered by Wigmore: it’s a practical issue based on relevance.
He suggested that opinion evidence should be admitted by a court if it can be OF MATERIAL ASSISTANCE. 
A witness’s opinion may be of material assistance to the court if the witness is better qualified or in a better position to form an opinion than the ordinary judicial officer (e.g. an expert in a particular field), or when the witness cannot adequately convey the data upon which his opinion is based e.g. above.
‘Ordinary Judicial Officer’
This is a general standard i.e. let’s say that the judge in a particular case is Muslim and an expert is called to give evidence on Islam – his evidence cannot be rejected simply because the judge on the bench at that moment knows as much as the expert. The standard of judging material assistance is still that of the average or ordinary judicial officer.
The extent to which a witness may be permitted to summarise inferences depends on the circumstances of each case. So, in one case it may be sufficient to state that X was angry. In another the witness may need to describe exactly how X acted.
Wigmore’s theoretical approach accepted
Wigmore’s opinion rule was endorsed / accepted by the AD in the case of:

R v Vilbro 1957 (3) SA 223 (A)
In this case the question was whether the court should admit evidence of the Chief Inspector of Indian and Coloured Education to the effect that the accused was a ‘in appearance, obviously...a white person’.
HELD:
The court held that his evidence would be of great assistance to the court, considering his experience in classifying people according to their race. Not an expert, but nevertheless of material assistance. 
The conclusion may be incorrect, but the approach was sound.

GENERAL OPINION RULE:
Opinion evidence is admissible by a court if it can be OF MATERIAL ASSISTANCE. 
Material assistance:  the witness is better qualified or in a better position to form an opinion than the ordinary judicial officer.

Ultimate issues:
There is a legal platitude which is often trotted out in practice i.e. a witness cannot give his opinion on an issue which the court ultimately has to decide because this would usurp the function of the court.  This proposition was rejected by the court in :
Hollington v F Hewthorn and Co [1943] 2 ALL ER 35

Wigmore points out that the court is always free to reject the witness’s evidence, so there is no risk of its function being usurped.

It should be borne in mind, however, as pointed out be Hoffmann and Zeffert, that there is always a danger that a court might defer to the opinion of a witness, particularly where his opinion relates to the issue before the court.
Although the opinion rule is the same for all witnesses, be they expert or otherwise, for convenience sake let’s look at them separately.

EXPERT EVIDENCE
The general principles governing the admissibility of opinion evidence are the same, whether one is dealing with the opinion of a lay person or of an expert. There are however, certain issues which pertain specifically to experts.

VIsagie v Gerryts en n Ander 2000 (3) SA 670 (C) at 674G:
The courts have ‘relied upon the opinions of experts
(a) Where as a result of a lack of knowledge and / or skill a presiding officer was unable to determine whether a particular factum probandum had been proved or to draw properly reasoned inferences from the proven facts; and

(b) Where although the presiding officer was able to draw such inferences, the opinion of an expert might be of use to the Court.

To enable the court to determine the correctness of the opinion expressed by an expert, it was necessary that the reasoning which led to it, as well as the assumptions upon which it was based, had to be disclosed.
The same idea was expressed in an earlier AD case of: Cooper (SA) (Pty) Ltd v Deutsche Gessellschaft fur Schadlingsbekampfung Mbh 1976 (3) SA 352 (A). Really just an elaborate statement of the material assistance concept.
Issues relating specifically to experts:
1. Procedure: See Rules of Court: Notice of intention to call an expert witness must be given to the opponent, as well as a summary of the expert’s opinions and reasons.

2. Qualifications: the expert must be sufficiently qualified before a judge will decide to admit his evidence – can take the form of a skill, training or experience.

The witness’ knowledge does not have to have been acquired through his profession. 

R v Silverlock [1894] 2 QB 766:
Someone who had made a study of handwriting was allowed to give his expert opinion on the topic, despite the fact that he was a solicitor by profession and not a handwriting analyst.

In certain circumstances, however, specific requirements are demanded of the expert e.g.

Atlantic Harvesters of Namibia (Pty) Ltd v Unteweser Reederei GMBH of Bremen 1986 (4) SA 865 (C): 
Experts who give evidence on foreign law must be practicing lawyers in that country.

Expert knowledge may be derived both from personal experience and from reading, but expert must have sufficient knowledge to ascertain which texts may reliably be referred to. If the expert refers to a text, it becomes evidence only insofar as he has adopted it as part of his evidence i.e. Judge can’t take into account other parts of the text or passages from another text which might contradict the expert’s opinion, unless he puts those passages to the expert during the course of his evidence.

R v Mofokeng 1928 AD 132:
A conviction was set aside because the judge read to the jury a passage from a work on medical jurisprudence which appeared to contradict what had been said by a witness, but which had not been put to him the course of his evidence.

3. The form which the expert evidence must take:

The opinion may either be based on personal experience (i.e. a fact known or observed by the expert) or it can be on a hypothetical basis (i.e. if these are the facts, what is your opinion?) e.g. actually examining body versus hazarding a guess at what the cause of death might have been from a number of symptoms. In the second situation, the expert’s opinion will be valueless unless there is proof of the facts on which it is based.

If an expert’s opinion is to carry weight, he should really give his reasons e.g.
S v Ramgobin and Others 1986 (4) SA 117:
The witness after having listened to a fuzzy tape recording a number of times, gave his opinion as to what was on the tape. The evidence was rejected by the court: witness gave no reasons. 
Also the court was quite capable of engaging in the same exercise – therefore, of not material assistance to the court.

Does the failure to give reasons go to weight or admissibility?

S v Williams 1985 (1) SA 750 (C)
Goes to weight. Generally true to say that this goes to weight rather than admissibility, but it is conceivable that a failure to give or be able to give reasons may so take away from evidence as to leave it without weight – no probative value therefore excluded. 

4. The value of expert evidence:

The expert is not there to take the place of the court – should not blindly accept his evidence, but neither should the court play the role of the expert. The court does not usually have any means by which to verify expert evidence. 

If there is a conflict, it may come down to the respective experts’ reputation and experience. A lot will depend on the reputation of the expert’s profession e.g. more circumspection dealing with handwriting testimony than with fingerprinting. 

Handwriting – court will not generally accept this testimony, unless it can see the alleged resemblances for itself. 
Fingerprint – AD approach – more reassuring to court if it can see points of identity, but not enough to justify reliance. Even if it can’t see points of identity, might be satisfied that it is safe to rely on the expert.

R v Nksatlala 1960 (3) SA 543 (A)
Schreiner JA:
“ A court should not blindly accept and act upon the evidence of an expert witness, even of a fingerprint expert, but must decide for itself whether it can safely accept the expert’s opinion. But once it is satisfied that it can so accept it, the court gives effect to that conclusion, even if its own observation does not positively confirm it.”

Are judges legal experts and experts in determining whether an accused is innocent or guilty? If so, then is a conviction or acquittal an expert opinion as to someone’s innocence or guilty?
Hollington v Hewthorn [1943] 2 ALL ER 35
FACTS:
There had been a collision between two motor vehicles and the plaintiff’s son died. The plaintiff brought an action for damages against the driver of the other vehicle on behalf of his son’s estate. As evidence of negligence, the plaintiff tendered the other driver’s convictions for careless driving – he had been convicted in a criminal trial immediately after the accident in question. 
HELD:
This evidence was inadmissible.
This case gave rise to what is called the 
Hollington rule:
The rule states that a previous criminal conviction is not admissible in subsequent civil proceedings to prove that the accused is guilty of the offence of which he was convicted – it is not even prima facie evidence of guilty.
The previous criminal conviction is regarded as the irrelevant opinion of another court.
Another famous example:
Goody v Odham’s Press Ltd [1967] 1 QB 333
Goody had been convicted in the ‘Great Train Robbery’ criminal trial. The Odham’s Press published an article in which Goody was referred to as a great train robber. Goody sued for libel. 
HELD:
The court was bound by the Hollington precedent and thus ruled the evidence of Goody’s conviction was inadmissible, therefore Odham’s Press could not raise the defence that what was said was true. 

Hollington led to the absurd situation in which criminals who had exhausted all other remedies would wait for a newspaper to write about what had happened and then sue the newspaper. If the criminal won the civil case, there would often be a public outcry and he would be released.
The absurdity of the rule was recognised and it was abolished in England by the Civil Evidence Act of 1968 – provided that proof of a conviction is prima facie evidence that the person committed the offence of which they have been convicted. 
But in SA, the Hollington case binds us in civil matters, by virtue of the Civil Proceedings Evidence Act 25 of 1965 – see, for example Yusaf v Bailey 1964 (4) SA 117 (W), but it has been held not to be binding in cases which are not civil proceedings within the meaning of that Act.
Zeffert suggests that the rule should not be extended to criminal proceedings – both s211 and s197(d) of the CPA 51 of 1977 envisage the proof of a previous conviction.
What do you think about this rule? Is it fair?
What about the OJ situation – remember it applies to both the plaintiff and the defendant i.e. if the OJ case happened here he would not be allowed to bring evidence of his previous criminal acquittal as proof of his innocence in the civil proceedings instituted against him by the deceased’s family.
Hollington and hearsay
In New Zealand, it was held that evidence of a previous conviction was hearsay i.e. what persons other than those testifying before the court had said. 
Jorgensen v News Media (Auckland) Ltd 1969 NZLR 961 (CA)
If our courts were to take the same view i.e. that previous convictions are hearsay, they could in terms of s3 of the Law of Evidence Amendment Act 1988, admit the hearsay if it was in the interests of justice to do so.
Zeffert suggests this does leave the way open for the SCA to overrule the Hollington rule.

LAY PERSON OPINION EVIDENCE
As mentioned earlier, the rule governing the admission of layperson’s evidence is the same as that for the expert i.e. will the opinion of the person be of material assistance to the court.
The court has found that it may derive material assistance from a layperson’s opinion as to the approximate age of a person, the state of sobriety of a person, the general condition of a thing, and the approximate speed at which a vehicle was travelling. This is not an exhaustive list.
Compendious mode:
If I come in to the lecture hall, throw my notes on the podium, kick the podium and slam the door shut. How would you describe my mood?
What you are doing is voicing an opinion as to my mood which was obtained in the compendious mode. i.e. you watched my actions, compared it to experience you may have had of people behaving the same way and concluded that I was angry. It is not a fact that I was angry – I may have been experiencing a reaction to a medication or be having involuntary muscular spasms.
The court will accept evidence that is obtained by a layperson in the compendious mode if the layperson was in a better position than the court to develop that opinion and it is of material assistance to the court.













LECTURE EIGHT









PREVIOUS CONSISTENT STATEMENTS
Schwikkard defines Previous Consistent Statements as:
	“a written or oral statement made by a witness on some occasion prior to testifying and which corresponds with, or is substantially similar to his or her testimony.”
In other words, it is a statement that may have been written down some time before the person who made that statement testifies in court, and this previous statement is the same or substantially similar to what he or she is saying in court.

GENERAL RULE:
Previous consistent statements are inadmissible and the basis of the rule is that these statements are insufficiently relevant i.e. whatever probative value a PCS might has is outweighed by the dangers of admitting the evidence.  A possible prejudice is that these kinds of statements are easy to manufacture – all you have to do is repeat the same thing to a number of people.
Schwikkard sets out the reasons or rationale for the inadmissibility of PCS:
(a)  A previous consistent statement has insufficient probative force i.e. a lie can be repeated as often as the truth.

(b) Danger of easy fabrication – self-made evidence

(c) Irrelevant – a person can simply repeat what he has said before

(d) A witness who makes a statement which is consistent with a previous statement is already testifying thus to bring evidence of PCS is simply duplicating the evidence that has already been given. Also having to prove PCS will be time consuming and have little probative value
(e) The rule against self-corroboration or narrative.
Example
Patrick is charged with assaulting his aunt Molly. He tells the court he has always adored his aunt. His defence team want to call his uncle Tom to testify that Patrick previously told him he adored aunt Molly.
Is there a problem with calling Tom to give this evidence?
Firstly: the PCS is Patrick saying he adores his aunt Molly.
There is no problem with Hearsay because both Patrick and Tom will be testifying. But both Patrick and Tom will be testifying regarding a PCS. The general rule is PCS are inadmissible. And in this case, the rationale most appropriate would be the rule against narrative or self-corroboration.
Rule against Narrative or self-corroboration
A witness may neither be asked in chief, whether he has made some previous statement, whether oral or in writing, which tends to confirm his testimony, nor may it be confirmed by calling someone else to prove that he made such a statement i.e. neither Patrick nor Tom may tell the court what Patrick allegedly said about his aunt before.
You can read the case of S v Roberts 1942 28 CR APP 102 for yourselves which illustrates the rules against PCS.
EXCEPTIONS TO THE GENERAL RULE:
0. To rebut an allegation of recent fabrication:

Here we are dealing with circumstances in which the opposition may suggest, expressly or impliedly that a particular witness has recently and conveniently come up with a particular version of events.

In this situation, evidence may be tendered of PCS which would show that the witness said the same thing before he had reason or opportunity to fabricate a story.

Pincus v Solomon 1942 WLD 237

FACTS:
The plaintiff had been knocked down by a car. He said in evidence that just before the accident he had seen a lorry coming towards him but in his report to the police, on the day of the accident he hadn’t mentioned this fact. It was put to him in examination that the lorry was an afterthought that he had invented.

HELD:
To refute this allegation he was allowed to prove a statement that he had made to another witness immediately after the accident i.e. this evidence of a PCS was admitted.

You must note that the PCS does not prove the facts of what is being said, but rather that the witness had said the same thing in the past i.e. his testimony is consistent.
0. Complainant in a sexual case:

This is an exception which shows the misconceptions that exist around rape.

In medieval times it was believed that if a woman was raped she would want to tell everyone about it as soon after the event as possible. If a woman did not complain immediately after the rape it meant she had in fact not been raped but had consented to the act. This was known as the ‘hue and cry’ principle i.e. the woman who was raped had to make a hue and cry immediately after the rape in order to claim she had been raped.

To a large extent this changed in our law i.e. the hue and cry principle does not apply to women but also to men and this is since the R v Camelleri 1922 2 KB 122 case. It applies to rape, indecent assault, and other sexual offences. If there was no hue and cry immediately after the act but only later, this will not destroy the prosecution’s case.

Where the complainant is a young child, then the offence in question must only involve indecency and not necessarily physical violence, but where adults are concerned there must be an element of indecency and physical contact, including violence.

Although the position is more politically correct than in medieval times, it still failed to take into consideration the absolute trauma a rape survivor goes through as well as the very real problems she or he will have to fact once a charge has been laid.

The South African Law Commission investigated the matter and made recommendations which resulted in sections 58 and 59 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 which came into operation on 16 December 2007.

Section 58:
Evidence relating to PCS by a complainant shall be admissible in criminal proceedings involving the alleged commission of a sexual offence: Provided that the court may not draw any inference only from the absence of such previous consistent statement.




Section 59:
In criminal proceedings involving the alleged commission of a sexual offence, the court may not draw any inference only from the length of any delay between the alleged commission of such offence and the reporting thereof.

Voluntary complaint:
A complaint must not have been made in response to questions of a leading and inducing or intimidating character.
Reference to what the perpetrator had done might also cause evidence to be excluded.

S v T 1963 1 SA 484 (A)
HELD:
The complaint of a little girl against her stepfather was excluded because her mother threatened to beat her with a stick if she didn’t reveal who had sexually assaulted her.

The victim must testify:
 Neither the fact of or the terms of the complaint will be admissible if the complainant does not give evidence at all – there is no testimony to be consistent with therefore it would be hearsay.

First reasonable opportunity:

R v Osborne 1905 1 KB 551
HELD:
The complaint must have been made at the 1st opportunity after the offence which reasonably offers itself.

What is a reasonable time depends on the judge’s discretion. Judges will take into account factors such as age, understanding and opportunity.

R v Gannon 1906 TS 114
HELD:
The court admitted a complaint made tend days after the assault by a little girl of eight.

It is suggested that sections 58 and 59 do not require that complaints be made at the first reasonable opportunity any longer in order to be admitted, but rather ensure that no adverse inference is drawn from a long delay in reporting the offence. In light of our constitutional dispensation and our growing awareness and sensitivity to the emotional and practical issues surrounding the reporting of a sexual offence, it is likely that this suggestion is correct.

Victims of sexual offences:
As mentioned earlier the exception of PCS applies to sexual offences and other offences too. In terms of sections 58 and 59 which must be read together with the definitions contained in section 1 of Act 32 of 2007 i.e. crimes such as bestiality, sexual acts with corpses and so forth.

Limited evidential value:
In common law the complaint only serves to prove consistency on the part of the victim and not the truth of the allegation, however, where the complainant’s state of mind at the time of the complaint adds weight to the PCS then it is of greater evidential value. The common law situation is not changed by section 58 and 59.

Inferences in terms of sections 58 and 59
Prior to these sections inferences could be drawn by a court from there being no ‘hue and cry’ or a long time delay between the offence and the ‘hue and cry’.

Sections 58 and 59 make it clear that no adverse inferences can be drawn in both of these respects. However, it appears that this favours the prosecution only, i.e. the complainant. The defence team cannot question the lack of hue and cry or time delay. However, it must be borne in mind that the hue and cry issue only forms a small part of the totality of evidence to be presented at trial and will be taken into consideration together with the rest of the evidence.

0. Prior identification:
Evidence might be received that a witness who identifies the accused in court also identified him on a previous occasion. Either he, or someone else can testify to this fact.

Problem arises: does the witness himself have to give evidence of the prior identification before others do?

R v Christie [1914] AC 545
FACTS:
A young boy identified his assailant in court but didn’t say anything about a previous identification. Evidence was later given by his mother and a constable that the boy had pointed out the same man after he was assaulted.
HOUSE OF LORDS HELD:
Admitted the evidence on another ground.
MINORITY HELD:
The evidence was admissible on the ground that it was evidence of a prior identification i.e. young boy didn’t have to testify to the prior identification.

This view was approved in R v Rassool 1932 NPD 112 118

The purpose of admitting evidence of prior identification is to show consistency – just like the other categories.

It is only the fact of the identification that is important and not just the content of the identification.

Evidence of prior identification will be inadmissible if the person who allegedly identified the accused does not testify at all, or alternatively fails to identify the accused in court – then it would be hearsay.

0. Statements on being taxed with incriminating facts:

Example:
A police officer arrives at the scene of a particular crime and a particular person is accused with the crime of being in possession of stolen property. The police asks the suspect what he is doing near the scene of the crime and why he is in possession of stolen property. If the suspect gives a good explanation to the officer – in that circumstance, the explanation given by the suspect to the officer would be a PCS if the suspect gives the same evidence in court i.e. relevant to show consistency.

0. Part VI of Civil Proceedings Evidence Act 1965:
Where documentary evidence is concerned, a statement in a document is admitted if the person testifying has personal knowledge of the content of the document.

0. Use of contemporaneous notes i.e. refreshing memory:
These are notes which a witness will use to refresh his memory i.e. notes made at the time of the event. This is a quasi exception because the notes themselves are not evidence – they must be given vive voce i.e. the witness must read them out in court.

In practice, the notes are often handed in and in that circumstance the notes only become evidence if the witness testifies that he adheres to the contents of the notes, and if the opposition does not object to the evidence taking this form – agreement can be expressed or by implication.
 
0. Section 213 of the CPA:
This doesn’t apply to an accused. In certain circumstances a witness’ statement may be proved by consent i.e. without calling the witness.

0. Res Gestae:
Res gestae is a legal term meaning ‘things done’. In evidence law, it is used to refer to words spoken that are so closely connected to an event that they are considered part of the event, and their introduction does not violate the hearsay rule. For instance, a spontaneous, excited declaration made at witnessing a startling event may be introduced to prove the event occurred.

Res gestae goes to acts that are necessary to fill in the factual context of criminal charges. These facts may be happenstance, or they may be criminal in nature and reflect poorly on the accused. Either way, they are independently relevant for descriptive purposes.

The rationale for admitting such statements, even though they could be seen as oral hearsay, is that a person who is emotionally overwhelmed by events is unlikely to have the presence of mind to fabricate his statement.


















PREVIOUS INCONSISTENT STATEMENTS
The opposition can as a rule introduce evidence of PIS made by a witness. It is relevant to that witness’s credibility and it goes to show consistency.

When one puts a witness ‘s PIS to him, you have to do so in a way that the witness is able to identify what you are talking about so that he is able to respond with sufficient particularity about that PIS.
Importantly, unless the witness admits to having made that PIS it is not admitted in evidence. If he denies making the statement, then no regard can be paid to that statement, unless you call someone to prove that he made it or the opposition admits it.
What if your own witness says something unexpected or contrary to your case?
For example: you consulted with your witness and you are confident of his answer. But on the stand he says something totally different to what he has said before during consultation. What do you do?
You are not allowed to cross-examine your own witness. But there are two mechanisms you can take to approach this witness.
(a) Can have the witness declared hostile.
(b) Can prove a PIS of your own witness – can do this without having your own witness declared hostile.
If your witness denies having made the PIS then it is not evidence unless you can prove it. In practice, never call a witness without speaking to him first and it is better to take a signed statement.
Declaring a witness hostile
The fact that a witness has made a PIS may be taken into account in deciding whether or not to call a witness hostile.
But the mere fact that a witness gives unfavourable evidence and even lets your case down, is not enough to declare him hostile.
The court has to be satisfied that the witness is unwilling to tell the truth in so far as it favours the side calling him. Almost active attempt to undermine the case required.


LECTURE NINE
HEARSAY
HEARSAY EVIDENCE
Section 3 of the Law of evidence Amendment Act 45 of 1988 now governs the reception of hearsay evidence in both criminal and civil proceedings. However, prior to 1988, the English common-law rule against hearsay evidence applied according to the 30th May  formula in s.216 of the CPA 1977 and s.42 of the Civil Proceedings Evidence Act 1965.
We need to examine the common-law concept of hearsay in order to appreciate fully the present statutory position.
First, let’s get some idea of what hearsay is.
EXAMPLE 1:
Jack is charged with the murder of Jane. Your friend tells you at dinner that he witnessed the murder and then your friend dies of natural causes. You are called to testify at the trial of Jack for the murder of Jane.
EXAMPLE 2:
John is charged with the murder of Wendy. Frank testifies that he overheard John say to Wendy “I’ll kill you” on the night before the murder. 
This is the type of testimony which MIGHT be classified as hearsay – the definition of hearsay was different at common law to what it is today. (post 1988).

Common law
At common law one had to take into account the PURPOSE for which the evidence was tendered.
Common law definition: 
An express or implied statement or assertion made by someone other than a witness while testifying [testifying to what your friend told you he saw and to what Frank heard], the probative purpose of which was to assert the truth of the express or implied assertion. 
Therefore, a witness who referred to what someone else said would not necessarily have been testifying about hearsay. Was dependent upon the purpose.
His evidence would have been hearsay if it was tendered to assert the truth of its content, but not if tendered for some other purpose e.g. to support an inference as to the existence or non-existence of another fact, or if it constituted a verbal act.
Examples:
If the purpose of Frank’s testimony, in our example had been to prove that Johan ACTUALLY murdered Wendy – it would probably have been hearsay at common law i.e. to assert the truth of the statement “I’ll kill you”.
Let’s modify the facts a bit. Let’s say that John sues the RAF for bodily injury sustained in a motor vehicle collision caused by the negligent driving of Tom. He alleges that his vocal chords were irreparably damages as a result of the collision, with the result that he is now mute. 
The RAF calls Frank to testify that he overheard John say he would kill Wendy. In this situation, Frank’s testimony would not have been hearsay at common law because it was not tendered to show that John murdered Wendy, but rather that John is capable of speech. 
Words, whether oral or in writing can constitute an act in the same way as physical conduct. At common law, a statement would not have been considered hearsay if it constituted a verbal act which was the very conduct in issue in a case. E.g. in a defamation case in which Sally sues Peter for calling her a thief, Sally could call as a witness someone who heard Peter say “Sally is a thief”. This is not hearsay  - the words constitute the very fact in issue.
Let’s look at some examples of the operation of the common law rule in the case law.
International Tobacco Co (SA) Ltd v United Tobacco Cos (South) Ltd 1953 (3) SA 343 (W)
FACTS:
The plaintiff instituted an action for damages against the defendant arising out of certain malicious false statements made by the employees of the defendant about the cigarettes of the plaintiff. The plaintiff wanted to introduce evidence of a travelling salesman that customers had heard rumours that smoking the plaintiff’s cigarettes caused illness.
HELD:
The court held such evidence was not hearsay because it was tendered to prove not that the rumours were actually true, but that they were being spread i.e. verbal conduct.
Subramaniam v Public Prosecutor [1956] 1 WLR 965
FACTS:
The accused was charged with the unlawful possession of ammunition contrary to the Malayan emergency regulations. His defence was that he had acted under duress – he had been forced by guerillas to convey this material for him. In support of his defence, he wished to lead evidence of what these people had said to him.
PC HELD:
The Privy Council held that this evidence was not hearsay – purpose not to prove the truth of the assertion i.e. that they would kill him, but to prove the accused’s state of mind at the time as inferred from their threats i.e. proof that he believed they might kill him, not that they would in fact have done so.

Just as one can make an express statement, one can also make an implied statement by conduct / or abstaining for conduct. Conduct can be verbal / physical e.g. X could say “Y hijacked me” or he could just point to Y. so it’s possible to make an implied assertion by verbal conduct.

PROBLEM:
How can you tell whether a particular conclusion is merely an inference from verbal or physical conduct (and therefore not hearsay) or an assertion implied by that conduct (and therefore hearsay)? The distinction between inferences and implied assertions is casuistic i.e. doesn’t really exist.
An example of this difficulty is the case of



S v Qolo 1965 (1) SA 174 (A)
FACTS:
V, a mine detective, came across a man covered in blood. He asked him what was wrong and the man pointed to a tree and said “lo tsotsi”. Another man was caught behind the tree and was brought to the injured man who slapped him. The injured man subsequently died.
ISSUE:
The question was whether V’s evidence of the deceased man’s words and actions could be admitted into evidence. 
HELD:
The express words were excluded by the court as hearsay, but the pointing and the slap were said not to be hearsay. It could be inferred from the slap and the pointing out that the deceased was trying to say “that is the man who did this to me” i.e. physical conduct from which an inference could be drawn.

As you can see, this was very arbitrary. Evidence was excluded or included depending on whether the court decided that there was an implied assertion or an inference from conduct. 
Other problems with the common law rule:
Despite the rule, the dangers inherent in a witness giving an account of what someone else had said, in order to assert the truth of its content, still remained.
Dangers of letting in hearsay:
· A person could lie about what was said and no opportunity to cross-examine the person who allegedly said it.

· Story may get distorted and the more people who hear it the greater the danger – broken telephone.

· Person may not have heard properly, could be exaggerating, different meaning may be attached to the same words, people may have different backgrounds / languages. 

· May take something seriously that was said in jest.
 Problems may arise in both oral and written forms. If the person who first made the statement is not there can’t confirm the truth through cross-examination. Thus one is stripped of the most important tool for testing evidence.
The right to a fair trial requires that someone against whom an allegation is made should be able to confront his accuser.
The trouble with hearsay at common law was that, in attempting to deal with the dangers, it often kept out highly reliable and necessary evidence. Certain exceptions to the hearsay rule were created and although these were based on considerations of necessity and reliability, sometimes also let in evidence which was dangerous. Sometimes let in or excluded evidence on completely technical grounds.  
For example:
Dangerous evidence was sometimes received on the basis of an exception such as the one relating to a ‘dying declaration’.
This hearsay exception only applied in cases of murder and culpable homicide. A statement made by a person on his or her deathbed (i.e. when he or she had abandoned all hope of recovery) could be received in connection with the causes of that person’s death. The danger was that a person’s mind could have been clouded by pain etc.
The theory behind this exception was necessity i.e. the person was dead.
And the belief that when a person is about to die they don’t lie. 
These difficulties were compounded by the decision in 
Vulcan Rubber Works (Pty) Ltd v SAR & H 1958 (3) SA 285 (A)
HELD:
A court has no power to create a new hearsay exception but is limited to the exceptions which exist at common law, unless a new exception is created by statute.

The same decision was reached in Myers v DPP [1965] AC 1001; [1964] 2 ALL ER 881.

SECTION 3 OF THE LAW OF EVIDENCE AMENDMENT ACT 45 OF 1988
The common law definition of hearsay could be described as an assertion-orientated definition i.e. focuses on whether an out-of-court assertion is used to prove the truth of what it asserts.
Section 3 is a ‘declarant-orientated’ definition. It focuses on whether the use of the act or utterance requires reliance to be placed on the credibility of the out-of-court actor or declarant.

NB:
Hearsay evidence is defined in section 3(4) – means evidence, whether oral or in writing, the probative value of which depends upon the credibility of any person other than the person giving such evidence.
According to Hoffmann and Zeffert to determine whether we are dealing with hearsay or not we must:
· Ask what is the probative value of the evidence?
· Then ask: does its probative force depend upon the credibility of any person other than the person giving such evidence?

The phrase ‘depends upon’ is ambiguous, but hasn’t caused the courts much trouble in practice. 
Consensus seems to be that evidence doesn’t have to depend ENTIRELY on someone other than the witness (Hewan v Kourie NO 1993 (3) SA 233 (T),  but must do so to a sufficient degree (Paizes).
NB:
“whether oral or in writing”
Let’s say that your friend tells you that he saw Jack murder Jane and then your friend dies of natural causes.
Jack is charged with the murder of Jane and you are asked to testify at the trial. 
At common law, your evidence about what your friend said would be hearsay [asserted to prove the truth of what your friend told you]. Would it be hearsay today?
The probative value of your evidence is to ground an inference that Jack murdered Jane; depends largely upon your friend’s credibility – therefore hearsay.
Also the example of where Frank overhears John say to Wendy “I’ll kill you” on the night before the murder. 
Debate whether hearsay at common law – very likely. 
Today the probative value to ground an inference that John murdered Wendy. Probative force largely depends on credibility of John therefore = hearsay.
Section 3(1) provides that:
	Hearsay is inadmissible but importantly, “subject to the provision of any other law” [usually means any other statute].
Section 3(1) then sets out certain exceptions to the inadmissibility of hearsay evidence.
3(1)(a):
 Admission by agreement.
“each party against whom the evidence is to be adduced agrees to the admission thereof as evidence at such proceedings”.
Problem: no mention of whether tacit agreement is sufficient. Court would have to be well satisfied that silence amounted to agreement in the circumstances. Shouldn’t do this if the party agreeing is unrepresented, but not confined to this circumstance.

3(1)(b):
Admission where “the person upon whose credibility the probative value of such evidence depends, himself testifies at such proceedings”.
In the example above, where you tell the court that your friend told you he saw Jack murder Jane, your evidence would be hearsay under s.3. Probative value depends on someone other than you i.e. it depends on your friend. 
In terms of section 3(1)(b), if your friend also testifies then your evidence will be exceptionally admissible.
In terms of 3(3) the court may admit your evidence provisionally if it is informed that your friend will testify later. If your friend never testifies, however, then the court must leave your evidence out of account, unless one of the other exceptions is satisfied.
Paizes et al says:
	A literal reading of para (b) indicates that hearsay evidence becomes admissible once the original declarant testifies, even if the declarant, when called, disavows the original statement, fails to recall making it or is unable to affirm some material aspect of it.



Such a reading was however, rejected by the SCA in:
S v Ndhlovu & Others 2002 (2) SACR 325 (SCA) para28-34
Cameron JA HELD:
Considered that situations such as these were not, for the purposes of s 3, materially different from those where the declarant does not testify at all, since the utility of cross-examination is similarly negated and similar safeguards are required before the evidence may be received. The safeguards are those contained in para (c) so that the admissibility of all hearsay evidence not affirmed under oath at the proceedings in question depends, therefore, on whether the interests of justice require it.
3(1)(c):
This is the most important innovation. 
A statutory exception is here created in terms of which a Court is given the power to admit hearsay evidence ‘in the interests of justice’.
In deciding whether to admit such evidence in the interests of justice, the court must have regard to or consider 7 factors:
1. The nature of the proceedings:
e.g. criminal proceedings – a factor to be taken into account, the abhorrence of convicting the innocent; as compared to a trivial civil proceedings.

1. The nature of the evidence:
“was the statement against the interest of the original declarant? Was there a motive to represent? What is the relationship between the parties? Was the statement spontaneous? Is the statement first – or secondhand hearsay?

1. The purpose for which the evidence is tendered:
e.g. may not be tendered to prove the truth of some fact but to prove someone capable of speech for example – old common law distinction.

1. The probative value of the evidence:
Its value as proof – as in the test for relevance

1. The reason why the evidence is not given by the person upon whose credibility the probative value of such evidence depends

1. Prejudice to a party which the admission of such evidence might entail:
Again, second leg of relevance test i.e. weigh up probative force against prejudicial factors.

1. Any other factor which should in  the opinion of the court be taken into account

LECTURE NINE CONTINUED
HEARSAY CONTINUED….
SECTION 3 OF THE LAW OF EVIDENCE AMENDMENT ACT 45 OF 1988 continued
We have looked at section 3 in some detail, now let’s look at a case to see how it applies.
Makhanthini v Road Accident Fund 2002 (1) SA 511 (SCA)
FACTS:
A 3 year old child [Mphathi] accompanied two older children to a communal tap which was next to a road. She was struck and injured by a motor vehicle driven by Zondi who later died from an unrelated cause. The appellant in her representative capacity as Mphathi’s mother and guardian, brought an action for compensation. Mphathi was culpae incapax at the time of the collision [incapable of negligence], so proof of any negligence whatsoever on Z’s part would make the respondent wholly liable to the appellant.
TRIAL COURT HELD:
There was insufficient evidence to show that the driver had been negligent. The evidence in question was a road traffic collision report [written hearsay/] which the appellant tendered in evidence in terms of s.3 this was held to be hearsay.
The issue on appeal was:
Whether the report should have been admitted into evidence and if it was, whether the evidence as a whole established Zondi’s negligence.
The original report was found in the docket by a constable Dube in the Kwamashu police station, but he did not recognize the handwriting of the police officer who had completed the report. Constable Dube presented the report to the court. [Z had obviously given this information to the unidentified police officer – Z is now dead]
The appellant sought to rely on that part of the report which records Z’s out of court statement to a policeman that the speed at which he was travelling at the time of the collision was 40km per hour. It was submitted by the appellant that in all the circumstances, that speed was excessive.
Counsel for the respondent opposed the admission of the report on three grounds; the most important of which was that the report did not comply with s.3(1)(c). 
APPEAL COURT HELD:
The probative value was: to show that Z was driving at 40km per hour.
The credibility depended on Z who was not before the court.
It was therefore hearsay.
It was in fact double hearsay because Z made a statement to an unknown police officer who was also not going to testify.
If evidence was to be admitted under s.3(1)(b) both Z and the unknown police officer would have to testify as well as constable Dube. As a general rule hearsay is inadmissible but do any of the exceptions apply?
Only s.3(1)(c) – made the comment that these factors should never be looked at in isolation as they overlap.

Applying the factors:
1. Nature of the proceedings: civil trial therefore less danger of admitting evidence

2. Nature of the evidence: is a function of reliability. The evidence in this case was reliable because there was a strong probability that it was recorded by a police officer when the collision occurred.

3. Purpose for which the evidence was tendered: was to show the speed at which Z was travelling in order to show negligence. This was a central issue in the case and the court referred [but it didn’t really comment on ] the idea that where the evidence sought to be admitted bears on a central issue of the case, the court should be cautious or slow to admit it.

4. The probative value of the evidence was strong because the policeman who made the report was an impartial outsider. A driver reporting a collision would not be likely to overstate his speed. The statement was in all probability made on the day of the collision. 

5. The reasons why the evidence was not given by the person upon whose credibility its probative value depended [unknown policeman] – there were no reasons given. Therefore this was a legitimate criticism of the respondent.

6. Prejudice? Have to look at the circumstances of each case. This was a borderline case. The court acknowledged that the problem of no opportunity to cross-examine, but the onus was on the appellant and the evidence had a high degree of reliability.

7. Any other factor? No.
HELD:
The court should have admitted this evidence – was in the interests of justice to do so. There were some deficiencies in the report, but these sorts of problems are an issue of deciding how much reliance one should place on the evidence once admitted. Admitted the evidence and thought it quite reliable as an indicator of negligence. On the basis of the evidence, they found that Zondi had been negligent and thus ruled in favour of the appellant.



STATUTORY EXCEPTIONS TO THE HEARSAY RULE
We’ve seen that hearsay evidence is inadmissible, except where it falls under one of the exceptions in s3. It will also be admissible if any other STATUTE so provides. This is because, despite the existence of s3, there are various statutory provisions which still have utility because they provide appropriate exceptions to the hearsay rule. Scattered in various statutes, but in particular, provisions relating to certain specific types of evidence e.g. documentary and computer evidence still retain their utility.
Let’s look at some of these exceptions..

PART VI OF THE CIVIL PROCEEDINGS EVIDENCE ACT 1965
This applied to criminal proceedings by virtue of s.222 of the CPA of 1977. Two exceptions are created by these sections:
1. Peremptory i.e. compulsory and must be admitted [s.34(1) of the Act]
2. Permissive or discretionary – the court may admit the evidence [s.34 (2) of the Act]
S34(1) of the Civil Proceedings Evidence Act 1965
Peremptory.
In dealing with this section you must also look at various other sections in Part VI.
This section relates to statements in documents. If you have a hearsay statement in a document you would have to refer to this section and any of the other sections to see whether it is admissible.
This section says the following:
In any civil proceedings – 
(a) Where direct oral evidence of a fact would be admissible
(b) And if the statement is made by a person
(c) Then if the original document is produced
The statement in the document will be admitted.
Provided – 
(1) The person who made the statement in the document had Personal Knowledge of the matters in the statement

(2) Or if the document forms part of a continuous record

(3) And the person who made the statement is under a duty to record information given to him by someone who did have personal knowledge

(4) The person who actually made the statement in the document testifies or he is outside of the Republic and it is not possible to find him or it is not reasonable or practicable for him to attend.
DEFINITIONS OF TERMS USED:
Statement:
Any representation of fact, whether made in words or otherwise. A representation of fact includes a statement of opinion if the maker’s opinion would have been admissible in oral evidence. A representation of fact need not take the form of an express assertion. Documents can equally be admitted to prove implied assertions.
The conditions upon which a person is considered to have made a statement in a document are contained in 34(4):
	“ a statement in a document shall not for the purposes of this section be deemed to have been made by a person unless the document or the material part thereof was written, or produced by him with his own hand, or was signed or initialed by him or otherwise recognized by him in writing as one for the accuracy of which he is responsible.”
Document:
Defined in the Act to include any book, map, plan, drawing or photograph. Only applies to original documents. However, it has been held that a carbon copy is a duplicate original for the purposes of this section.
 Person:
For the purposes of this section, a computer is not a person, therefore a computer print out is not a statement made by a person in a document. The discretionary exception under 34(2) does not allow proof of computer print-outs.
Continuous record:
Paizes has submitted that a continuous record is “an ongoing and related history of events. Examples of continuous records – book of accounts, policeman’s notebook.

Duty to record information supplied to him:
e.g when a witness supplies information to a magistrate a stenographer records this information. Is the stenographer under a duty to record the information? No. the witness has a duty to the magistrate not the stenographer.
Barkway v South Wales Transport Ltd [1949] 1 KB 54

In addition to these requirements, the requirement in s.34(1)9b) must be satisfied i.e. that the person who made the statement must attend as a witness unless he cannot do so for the reasons stated in s.34(1)(b).
s.34(2)
Discretionary exception.
	“the court may in any civil proceedings, if having regard to all the circumstances of the case it is satisfied that undue delay or expense would otherwise be caused, admit such a statement as is referred to in sub-section (1) as evidence in those proceedings – 
(a) Notwithstanding that the person who made the statement is available but is not called as a witness
(b) Notwithstanding that the original document is not produced, if in lieu thereof there is produced a copy of the original document or the material part thereof proved to be a true copy.

OTHER STATUTES WHICH ALLOW EXCEPTIONAL RECEPTION OF HEARSAY:

Criminal Procedure Act s.221
Caters for the admission of business records in criminal proceedings. 
A ‘business’ is defined as including any public transport, public utility or similar undertaking carried on by a local authority and the activities of the Post Office and the railway administration. It includes any device by means of which information is recorded and stored. 
And so a tape recording and a microfilm would qualify. 
This section does not, however cover a computer, unless the computer is being used merely for storage or the recording of evidence e.g. a computer print out produced by a computer that sorted and collated info would be admissible.

S 246:
Makes certain documents, related to an association of persons admissible on their mere production.

s.247:
allows the prosecution to tender in evidence any document which is certified to be of foreign origin in order to prove the truth of any statement which the document contains to the effect that the accused was at any time outside the Republic or made a statement outside the Republic.

s236:
Provides that entries in the accounting records of a bank and any document which is in the possession of such bank and which refers to those entries or to any business transaction of the bank shall, upon the mere production at criminal proceedings of an affidavit made by a person in the service of the bank in compliance with the requirements  set out in that section, be prima facie proof of the matters recorded in those records or documents. A bank cannot be compelled to produce such evidence unless the court orders production.
Electronic Communications and Transactions Act 25 of 2002: computer evidence in s.15
we will deal with this when we look at computer evidence.









LECTURE 10
ADMISSIONS
INTRODUCTION
What is an admission? When you admit something what are you doing? Is it usually something which reflects well on you or badly?
The legal definition of an admission is a statement made by a party, either in civil or criminal proceedings, which is adverse to that party’s case.
Formal admissions are those made in pleadings or in court – they are binding on the maker and generally have the consequence of limiting the issues in dispute. i.e. if you are admitting something that is being alleged the other party no longer has to prove it therefore it is no longer in issue.

Informal admissions on the other hand, are those that are not made on the pleadings or in court. These don’t have the same effect as formal admissions unless they are later admitted on the pleadings or in court. If they are not, they are merely further evidence that has to be proven in court, which means they can be contradicted or explained away.
We are going to deal with informal admissions today.
REQUIREMENTS FOR ADMISSIBILITY
While having breakfast with his friend Tom, Johnny admits that he has been stealing money from his employer. Sometime later Johnny is arrested and charged with theft of his employer’s petty cash. The prosecutor wishes to have the informal admission he made to Tom entered in as evidence.
Informal admissions such as this one can be admitted into evidence to prove the truth of their content. However, the first stumbling block to such an admission being admitted is ....the rule against hearsay.
You first have to test the admission against s.3 for the admission of hearsay – this is easily dealt with if the accused himself testifies at the trial.
In civil matters, the only general requirement for the admissibility of informal admissions is relevance. In criminal matters it must first be proven that the informal admission was made voluntarily before it can be admitted into evidence. We will go into this requirement in great detail a little later.

ADMISSIONS BY CONDUCT
An admission may be either in the form of a written or spoken statement or it can be inferred from conduct. Let’s look at some forms of conduct which could be inferred to constitute an admission.
Admission by silence
Let’s take our example of Tom and Johnny. Johnny is confronted by his boss who accuses him of stealing the petty cash money. Johnny’s only reply is to hang his head and remain silent. What can be inferred from this?
What we have to remember here is that guilt is not the only inference that can be drawn from someone’s silence. It could be that Johnny is so upset he doesn’t know what to say, or that he does not deal well with confrontations and his usual reaction is to remain silent. 
More importantly, what right do we have in our constitution that would protect Johnny in this situation?
Yes, the right to remain silent applies here. Is it constitutional to infer guilt from silence when our right to remain silent in the face of accusations is constitutionally guaranteed?
The South African Law Commission has recommended that an adverse inference from silence be permitted in certain restricted circumstances. For example, where a suspect is questioned by the police in the course of their investigations and fails to disclose a matter that is subsequently relied upon in his or her defence a court might in due course draw an adverse inference from his or her failure to do so.
What does this sound like to you? Yes, the warning that suspects are given when arrested in all the American movies we see. This is known as the Miranda. You will learn, or have learnt of this in Criminal Procedure.
Failure to answer letters
Let’s say Johnny’s boss writes him a letter accusing him of stealing the petty cash. Johnny does not reply to the letter. Should we infer from his failure to answer the letter that he is guilty?
In certain circumstances, guilt can be inferred from the failure to answer a letter. However, courts are reluctant to draw such an inference because writing back requires more effort than merely remaining silent in the face of a verbal accusation. Who’s to say that Johnny did write a response but failed to post it to the right address or it was lost in the post, or he doesn’t know how to write, or he thinks the accusation is so ridiculous that he won’t even bother responding?

Before a court will draw an inference of guilt from a failure to respond to a letter, the court will look at the surrounding circumstances and ask whether it would be reasonable to draw the inference that the party did not respond because he acknowledged that the contents of the letter are true.
Statements in the presence of a party
Let’s say Johnny is arrested and taken to the police station. During the investigation, his boss is brought into the room and asked by the detective who he thinks stole the petty cash. The boss points at Johnny and says “he did it”. Johnny simply looks the other way and smiles.

Can this incident be brought before the court as an admission by silence?
According to Shwikkard, a statement made in the presence of a party may be put before the court in order that the court may assess whether the party’s response to hearing the statement amounted to an acceptance of its truth. It is not necessary for the party to assent to the statement for an inference to be drawn, as agreement as to the truth of the statement may be inferred from silence. An inference may even be drawn from a denial if, for example the court finds that the party’s demeanour contradicts the denial. 
The fact that a court may draw an adverse inference in respect of the demeanour of an accused in these circumstances may still undergo a constitutional challenge.
Failure to cross-examine
In some circumstances the failure to cross-examine can also constitute an informal admission.
Let’s say at Johnny’s trial his boss gives evidence as to Johnny’s disciplinary record which indicates he has behaved dishonestly in the past. The defence attorney does not cross-examine the boss on this evidence. 
His failure to do so could constitute an admission of Johnny’s dishonest behaviour in the past.
VICARIOUS ADMISSIONS
Let’s say your car is insured by A insurers. You have a collision with another car, and at the scene of the accident you tell the policeman you are responsible for the accident as you jumped a red light.
Since you are insured, it is A insurers who are sued for the damages incurred by the driver of the car you hit. Can your admission to the policeman be admitted in evidence against A insurers?
The general rule is that the admissibility of extra-curial admissions made by a person who is not party to the suit will depend solely on whether the statement is exceptionally admissible as hearsay in terms of s.3.
Paizes says that vicarious admissions should not be admitted, even if they fall within s.3, unless they are sufficiently relevant.
Our law contained various exceptions to the admission of vicarious admissions rule – since the only requirement is that it falls within the hearsay rule exception in terms of s.3, these exceptions are only relevant as factors to be considered when the courts exercise their discretion on whether to admit the hearsay evidence or not.
These exceptions are:
· Express or implied authority
· Acts and declarations in furtherance of a common purpose
· Privity or identity of interest or obligation
Please read these for yourselves in the relevant chapters of Shwikkard or Zeffert.
STATEMENTS MADE WITHOUT PREJUDICE
How many of you have heard the statement: without prejudice, or with prejudice?
What does this mean?
When you start your articles you will soon learn the importance of knowing what these phrases mean. 
In civil matters, before the matter actually comes to trial there are often attempts by both sides to reach a resolution. So for example, in a divorce matter, the plaintiff’s attorney may send a letter to the defendant saying that the plaintiff understands the defendant being angry with him / her about his affairs but if she/he should accept the settlement proposal he/she will apologise.
Unless the attorney marks the letter without prejudice, the letter could be entered as evidence at trial that the plaintiff admits his infidelity and therefore should forfeit some of the matrimonial property as a consequence.
Thus, saying without prejudice (usually a stamp that is put on the document), means that the statement is made without prejudice to the rights of the person making the offer in the event of the offer being refused.
A “without prejudice” offer will only be protected from disclosure if it is made in good faith.
Once a settlement is reached the ‘privilege’ ceases to exist, the rationale for its existence having fallen away. However, if the same or some connected issue is later disputed the earlier ‘without prejudice’ statement will remain protected from disclosure.



ADMISSIONS MADE BY AN ACCUSED
SECTION 219A
What we are dealing with here is admissions which are made by an accused which do not amount to a confession and whether such admissions will be admissible against the accused or not.

At common law the requirement for an admission to be admissible against the accused or not is dependent on whether the admission was made voluntarily or not.
At common law and involuntary statement made by an accused is inadmissible against him.
Why exclude involuntary statements?
1. May be unreliable and untrue because it is elicited under duress.
2. Disciplinary theory: based on the idea that if the police knew that their malpractice would lead to inadmissibility of evidence, then they would be discouraged from the malpractice. Often criticized as a weak rationale – not much of a sanction for the police.
3. The most basic reason – as people who espouse human rights we should be disgusted by certain practices e.g. torture. Therefore we should hesitate and discourage using the fruits of those malpractices. But it is difficult to guess what the courts may do. Crime is spirally out of control, therefore the courts may want to get tough on crime. This is the difference between idealism and the reality of SA life. But clamping down on crime may result in bad law.
So if an involuntary statement is inadmissible then what would constitute an involuntary statement?
The definition of an involuntary statement is a highly technical one. A statement is considered to be involuntary if it arose from a threat or promise emanating from a person in authority.
A person in authority would be someone whom the accused would reasonably regard as being someone who could influence the outcome of any criminal proceeding against him.
R V BARLIN 1926 AD 459
HELD:
The common law on statements allows no statement made by an accused unless it is freely and voluntarily made i.e. not induced by any threat or promise by a person in authority.


And in the case of
R V DEOKINANAN [1968] 2 ALL ER 346
HELD:
A person in authority is anyone the prisoner might reasonably suppose to be capable of influencing the course of the prosecution.
Apartheid actions clearly fell into this category. As a consequence of Apartheid a large part of the population were kept under subjugation and had problematic employment situations i.e. employers held power in the eyes of the employees which made them appear to be persons in authority.
In the UK, the mere fact that someone was an employer did not make that a person in authority. Because our law is largely drawn from UK law, the SA law had to deal with this problem which led to conflicting positions. In the UK, a commission recommended that the common law should be changed to deal with this problem – now the law is contained in statute.
In SA after the promulgation of the 1977 Criminal Procedure Act, s.219A was inserted.
Section 219A provides the following:
(1) Evidence of any admission made extra-judicially by any person in relation to the commission of an offence shall, if such admission does not constitute a confession of that person, be admissible in evidence against him at criminal proceedings relating to that offence: Provided that where the admission is made to a magistrate and reduced to writing by him or is confirmed and reduced to writing in the presence of a magistrate, the admission shall, upon the mere production at the proceedings in question of the document in which the admission is contained –
(a) Be admissible in evidence against such person if it appears from such document that the admission was made by a person whose name corresponds to that of such person and, in the case of an admission made to a magistrate or confirmed in the presence of the magistrate through an interpreter, if a certificate by the interpreter appears on such document to the effect that he interpreted truly and correctly and to the best of his ability with regard to the contents of the admission and any question put to such person by the magistrate; and
(b) Be presumed, unless the contrary is proved, to have been voluntarily made by such person if it appears from the document in which the admission is contained that the admission was made voluntarily by such a person
(2)  The prosecution may lead evidence in rebuttal of evidence adduced by an accused in rebuttal of the presumption under subsection (1).
Section 219A provides that there has to be proof that the admission was voluntarily made. This allowed the SA courts to break away from the common law technical meaning of voluntariness, but they did not take advantage of this.
In the case of S v Yolelo 1981(1) SA 1002 (A), the appellate division considered the context of voluntariness as contained in section 219A.
S V YOLELO 1981 (1) SA 1002 (A)
FACTS:
A young lady went to her father’s plot in Honeydew to feed the horses that were there. She surprised a couple of burglars who assaulted her and made away with certain items. She later identified one of them, and the other, the appellant was found with the stolen items. 
The appellant made a statement through an interpreter before a magistrate who wrote it down. This statement was admitted against him in the subsequent criminal proceedings. He then appealed the decision that it was admissible.
HELD;
The proviso to s.219A of the CPA is aimed at:
· Facilitating the production of proof that the accused made an admission to a magistrate and
· Effecting a reversal of the onus of proof regarding the element of voluntariness.
The phrase “upon the mere production of the document” is according to the wording of importance only in regard to the facilitating of production of proof and not to voluntariness. Indeed, it is intended to have the effect only on the question whether the admission was in fact made, and not also on the question whether it was made voluntarily.
Paragraph (b) of section 219A also contains its own requirements which must be satisfied before the presumption of voluntariness comes into operation.
It must, namely appear from the document that the admission was made voluntarily. 
If it does not appear from the document, the onus in regard to the element of voluntariness still rests on the State irrespective of how the document was placed before the court.
Conversely, satisfaction of the first mentioned requirement entails a shifting of onus irrespective of how the fact that the admission was made is proved.
The court was happy to accept the definition of voluntariness as set out in Barlin as applying to s.219A. In other words, this case and subsequent cases saw s.219A as merely codifying the common law.
S V MPETHA & OTHERS 1982 (2) SA 406 (C)
FACTS:
There were 19 accused in this trial and five of the accused had made written statements to magistrates. The state sought to have these statements admitted as evidence while the defence contested their admissibility. This then led to a trial within a trial to decide the admissibility of the statements.
HELD;
The court noted the reverse onus on the accused given rise to by s219A and stated that the practical consequence of a statutory shift of onus from the state to an accused is to present such accused with an obstacle not only formidable but not infrequently well nigh insurmountable.
The court made the point that when dealing with confessions the magistrate is required to stringently determine whether the confession is being made voluntarily or not i.e. safeguards have been built to protect the accused from being forced to confess. And the onus is on the state.
Likewise, s219A(b)’s only requirement for admissibility is that of voluntariness.
The court said that whatever the parameters of the word voluntary in this context they must at the very least embrace the notion that the accused’s will was not swayed by external impulses, improperly brought to bear upon it, which are calculated to negative the apparent freedom of volition. It must be clear that there was no assault or threat of assault.
It was clear from this judgment that the court was concerned with the distinction between confessions and admissions and that a reverse onus was placed on the accused when dealing with s.219A.









LECTURE 10 CONTINUED
ADMISSIONS…continued
The Constitution and Admissions
It is most likely that the dissatisfaction that the court in Mpetha and others noted with the narrow and artificial distinction between confessions and admissions and the corresponding requirements for each will be addressed by the constitution.
Section 35(1)(c) of the Constitution makes no distinction between confession and admissions but simply provides that an arrested person has a right “not to be compelled to make any confessions or admissions that could be used in evidence against him.”
This therefore give s courts an opportunity to move away from the dictum contained in Barlin.
However, as it stands, our courts still follow the decision made in Yolelo so it’s necessary for us to examine what the requirements are for voluntariness in respect of s. 219A as informed by the common law.

VOLUNTARINESS AT COMMON LAW
It is difficult to determine exactly what is considered voluntary at common law since judgments appear to arrive at a conclusion in respect of voluntariness in a manner which seems convoluted, forced and somewhat superficial.
Admissions made under the following circumstances have been deemed ‘voluntary’ and thus admissible:
· Admissions made under a statutory obligation e.g. you are required to make certain disclosures in respect of your tax returns – this information can then be used as evidence against you in criminal proceedings.

· Under the influence of alcohol – no such excuse as you were too drunk to know what you were saying.

· Admissions made as a result of trickery e.g. you have just been arrested and the police officer tells you that your mother is desperately ill but they can only take you to see her if you make a statement – and there is nothing wrong with your mother.

· Admissions made as a result of a threat or promise which was not made by someone in authority e.g. an accused’s employer threatens to fire him unless he makes certain admissions.
The test that the courts apply should be a subjective one and not an objective one i.e. it is not the nature of the influence (threat or promise) or the status of the person exerting such influence that should be considered but rather what effect the influence had on the individual accused.
It may be that a particular accused may feel compelled against her wishes to make admissions by the threat of never being allowed to watch Survivor in jail unless admissions are made, while another accused would certainly not see that as a threat at all!
Let’s look at the elements of involuntariness in more detail.

THREATS OR PROMISE
A threat is when an accused is made to understand that something to his disadvantage will happen unless the admissions is made, while a promise is where the accused is made to understand something to his advantage will happen if the admission is made.
The test the courts employ is a subjective one i.e. look at whether the threat or promise made did in fact influence the accused to make the admission and not whether such a threat or promise would ordinarily have induced an accused to make an admission.
Together with the subjectiveness of the test the courts also look at what was the effect of the threat or promise on the accused at the time the admission was made i.e. was the admission made at the time that the threat or promise was having the effect on the voluntariness of the accused to make the admission. If a threat or promise was made sometime before and it no longer has an effect on the accused by the time he makes the admission, then such admission will be admissible.
Example:
The accused is threatened that his mother will be killed if he does not make the admission but by the time he makes the admission his mother has already died from natural causes and therefore the threat of killing her no longer has any power. The admission made will be admissible.
Examples of threats or promises that will result in inadmissibility:
· Violence or ill treatment
· Threat of violence
· Promise of lenient treatment
· A threat to send for a constable
· A promise of reward in return for giving back stolen property
· A promise by an accused’s employer to keep his job open for him.
Being told to tell the truth – with no threat or promise for doing so, nor any indicaton as to what the truth should be – will not render an admission inadmissible.
Also, admissions made during police interrogations or questioning are not necessarily inadmissible – the court will have to look at the facts of the case to determine voluntariness and thus admissibility.
PERSON IN AUTHORITY
As mentioned earlier the Deokinanan case defined a person in authority as any person capable of influencing the prosecution.
Our courts have found a magistrate, police officer, or the complainant and the complainant’s employer as being such persons in authority.
S v Roberts en andere 1981 91) SA 460 (C)
HELD:
A liberal interpretation must be given to the term ‘person in authority’.
It refers to anyone who exercises a degree of authority over the accused whether or not he or she occupies an official position.
Example: father over his son, uncle over his nephew, employer over employee.
The test it is argued should be a subjective one ie. It must be someone whom the accused believed, right or wrongly, able to bring about or influence the threatened disadvantage or promised advantage.

Onus of Proof:
Generally as in most instances in criminal matters, the onus to prove an admission was voluntary rests on the state.
However, as discussed earlier, s219A creates a reverse onus on the accused where the admission has been reduced to writing in the presence of a magistrate. The mere producing of this document in court will create the presumption that it was voluntary and the onus will rest on the accused to prove otherwise. Of course, no contrary indications as to voluntariness must appear on the document itself.
We saw in Mpetha that the court was concerned with the onus resting on the accused in respect of s219A, and the possibility was noted that the constitution may effect s219A too.
This is because the constitution guarantees several rights to an accused e.g. the right to remain silent, the right to be presumed innocent until proven guilty, the right not to be compelled to make admissions or confession and the right against self-incrimination.
S v Zuma & Others 1995 (2) SA 642 (CC)
The court held that a presumption which created a similar reverse onus in respect of confessions violated the right to presumptions of innocence and the other rights I have outlined. It is more than likely that should s219A be challenged in court, the court will also find the presumption and the reverse onus it creates unconstitutional. Just as a forced confession can lead to an accused being convicted when he may not be guilty, an involuntary admission may also lead to an erroneous conviction.
How does the reverse onus work?
S v Yolelo explains it well.
The reverse onus only comes into operation when a statement is made by an accused in the presence of a magistrate who then reduces it to writing, on the fact of it there is no indication on the document that it was involuntarily made and such document is produced in criminal proceedings against the accused. The presumption immediately arises that the statement was made voluntarily and the onus then moves to the accused to prove on a balance of probabilities that it wasn’t voluntarily made.
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