Family law 2011
Case: Van Der Merwe v. Road Accident Fund
Parties: 
· plaintiff- van der Merwe 
· Defendant- Road accident fund.
Issues/Action taken:
· Patrimonial damages in delict
· Right to equality, freedom of discrimination
· Discrimination based on the marital regime chosen in comm or out comm.
· The constitutionality of s 18(b) of the matrimonial property act 88 of 1984.
· Section 9(3) of con. ‘The state may not directly or indirectly discriminate against any one ….. Marital status….etc. 
Facts:
· Mrs van der Merwe was knocked over by her husband at the time Mr van der mere, he intentionally knocked her over and reversed over her.
· She went to court with a claim of patrimonial damages against the road accident fund
· She was un-successful
· She was married to her husband in community of property and under s18 of the matrimonial property act; it prohibits spouses claiming patrimonial damages against one another if they are married in community of property. If this is read with s 19(a) of the road accident fund act.
· S 18(b) of the matrimonial property act “ not withstanding the fact that a spouse is married in community of property, he/she may recover damages from the other spouse, other than damages in patrimonial loss’’.
· The court had to decide if this above phrase infringed on the constitutional right to equality / dignity. If it infringes on s 9 (3) freedom of discrimination of marital status
· The parties agreed to let the court decide on validity of s 18 of matrimonial act.

Courts findings:
· The court found that the wording of s 9(3) “marital status” includes the chosen marital regime.
· If you deny her the right to damages because  of  patrimonial loss coz of chosen regime = you are discriminating her rights of equality/dignity
· The indirect discrimination of gender ( more women had a claim of patrimonial loss compared to men )
· There was no basis on which s 18 (b) was found to be a reasonable and justifiable infringement in terms of s 36 of con.
Conclusion/ order: 
· The inclusion of the words “other than damages for patrimonial loss” in s 18 (b) of martial p act is declared to be inconsistent with the constitution. 
· [bookmark: _GoBack]The words “other than damages for patrimonial loss” should be removed and replaced with the words “including damages for patrimonial loss”
