Family law study notes
Topic 1

Topic 2: the invariable consequences of marriage
Status:
· Civil Marriage- status changes from un-married to married
· - you can’t marry someone else, if you are already married 
· -Common law def. of civil marriage= 1 women to 1 man not same sex
· Succession – spouses become automatic intestate heirs to each other’s estate
· spouses become guardians of children born within the marriage
· in community of property – spouses capacity to act is limited
· minors that get married- status changes to major if divorce occurs
· relationship by affinity – this is the “in laws”- created by marriage between spouses

The consortium omnis vitae:
· marriage creates consortium which includes:
·  rights a person attains through marriage: material and immaterial rights
·  Love, care, sex etc. that you share.
· Spouse can’t be forced to love someone or stay with some one
· Therefore the consortium cannot be enforced
· A spouse cannot force the other spouse not to cheat on them, adultery = freedom of association, constitutional right
· There is no specific right to family life
· Courts development of the common law case, Dae Wood V Minister of home affairs: consortium: the court found the following:  we have the right to dignity and this can include the right to family life, I permanent intimate relationship= family. The right to dignity includes the right to consortium
· In terms of common law marriage creates a spiritual community of life, moral, emotional and physical community of life
· A married couple must be able to live with each other
· Any legislation that prevents 2 people from being marries is un-constitutional. 

The matrimonial home:
· Both spouses are entitled to live in the house with its assets whist still married, it is irrelevant; in the souse are married in comm or out comm of property. Regardless of who owns it, each spouse is entitles to living in that house
· One spouse cannot kick the other spouse out the matrimonial home = only legal way to deny access whilst still married is by an order made by the court. 

Duty of support:
· Marriage = both spouses have the obligation of supporting each other to the extent of year capabilities: includes; food, housing, clothing all basic needs. This is normally done form the income received by each spouse. If one spouse can’t afford X then they can’t be forced to provide X. 
· Duty of support ends when marriage ends= divorce or death.  Although surviving spouse may have a claim on the other souses estate and divorce 1 partner may have to pay out a certain amount e.g. maintenance etc.
· Separation (not divorce) = spouse still have duty of support obligation to one another. – previously= matrimonial guilt spouse who was a t fault  was liable to support the other spouse male or female(fault based system), presently- at start of divorce proceedings we get a rule 43, = interim maintenance as most divorces drag out and rule 43 enables maintenance to be paid out in the interim until the divorce is finalised. 
· Duty of support even through separation

The family name (surname):
· The surname: traditionally the family would automatically take the husbands surname
· Now days that has changed, as the spouse have choice.
· Married as a female: choices: take surname of husband, keep own surname or double barrel both surnames.
· Married as male: if husband wants wife’s surname, the husband must apply to home affairs= long process.
· This is because of the history of S.A women had to take husbands surname.
· Civil unions: it is not defined as 1 woman and 1 man= both partners have the right to change their surnames, keep own and double barrel.

The husband as head of the household:
· In the past in terms of common law, the husband was the head of the house hold, he had matrimonial power over the marriage and he had the power to decide how they lived, decisions etc. 
· This was outlawed by legislation: the Matrimonial Property Act, 1984, the deletion of s13 of the act but this did not get rid of the common law rule but s11 of the Act overrides the power the husband has over his wife.
· 1993- Deletion of s13 then s11 forbids the husbands martial power over his wife. 
· But if s11 rule is rejected and if the husband as head of house hold is still seen as a part of our law then it will ruled unconstitutional:  s9 and equality etc.
· S 11 of MPA – doesn’t t mention anything about husband being head of the house hold but does say that the husband cannot decide for his wife
· S 13 specifically says husband and wife to a civil marriage are placed on an equal footing. 
Chapter 5 of text book
Case: Van der Westhuizen v. Van der Westhuizen and Another.
Parties: plaintiff: wife
Defendant 1: husband; defendant 2: husbands mistress

Action taken: 
· Delict- the wife was suing for damages done to her caused by the affair.
· Adultery
· Alienation of affection
· Loss of consortium and contumelia
Case facts: 
· The husband and the wife were happily married up until the time of the affair
· The 2nd defendant the mistress worked for the husband she was secretary
· The 2nd defendant: knew at all times the plaintiff and 1st defendant were married, could see they were happily married as she saw them every day.
· The flaunting of an adulterous relationship = humiliation to the plaintiff
· As a result of the adultery the plaintiff lost her job
· The plaintiff suffered the hostility of her husband
· The 2nd defendant acted without sensitivity towards the plaintiffs hurt feelings
The court found: 
· that the plaintiff had defiantly suffered from the adulterous relationship because of the 2nd defendant
· That the plaintiff had experienced the: disintegration of her marriage, the hostility of her husband, the hurt and humiliation.
· Described it as disgraceful and warranted the award for damages.

The outcome:
· The court awarded the plaintiff: R20 000 for:
· Adultery
· Loss of consortium and contumelia
· Alienation of affection
· The 2nd defendant had to pay the plaintiffs cost of suit. 

Topic 3: variable consequences of marriage
Intro- overview and application for different matrimonial property systems:
· Pre 1984- there was 2 martial regimes, 1. In community of property and 2.out of community of property. -
· There was martial power, in community of property the husband had power and out of community of property = no marital power.
· 1984- Matrimonial Property Act, taking away of martial power in community of property.
· Out of community introduction to the Accrual system- sharing of assets, couples had the choice of letting estates stay separate or keeping assets already owned separate before the marriage but when we married we share everything gained but you can exclude certain assets
· Martial regime- In S.A law a rebuttable presumption exists that when you get married in community of property, it is rebuttable in a few ways:  1. Enter into a antinuptual contract, 2. Post natal contract, 3. Wife takes domicliian of husband in the country 
· Black admin act: those blacks married out of community of property, only way to change it????
Changing the matrimonial property system:
· It is possible for a married couple to change their matrimonial property regime but this is very rare and difficult for it to take place practically.
· The courts will only grant a change if there is a diamond solid reason for this
· Both spouse must apply for the change = statutory requirement, it is a tough an ridged procedure
· It must be done through a notary and submitted to the deeds office
· Reason for change must be exceptional very NB
· The spouse must give notice to all creditors and debtors 
· This change cannot prejudice anybody
· The procedure:  through the notary the couple must give notice of the change and it must be submitted to the register of deeds, within this notice all the necessary facts and reasons for the change must be included and how you are going to change the marital regime. It must be published in the movement gazettes and local newspapers. They must post notice to creditors this must all be done 2 weeks prior to the date of the application. The financial position of both parties needs to be published- checks and balances. They need to declare if any of the parties have ever been insolvent. They must allege that no one or no party will be prejudiced at all as the creditors’ rights are paramount in case like this. They must ( NB) provide rock solid reasons as to why they have chosen to change their system 
· The courts view on change of marital system =  cases
· Case 1: Oliver v. Oliver
Case: Oliver v. Oliver
Parties: plaintiff: Oliver (wife) - defendant: Oliver (husband)

Issues/ action taken / sought relief etc:
· Matrimonial property systems
· Changing the contents of the ANC 
· Divorce
· Accrual system
 
Facts of the case:
· The plaintiff who is the wife sued the husband for accrual  and have an order made where she is granted half the difference of the value or her estate to the value of her husband’s estate
· They were married with an ANC and in terms of that ANC their marriage was subject to the accrual system and its provisions in the MPA.
· The commencement value of both estates were declared as R 0 in the ANC
· The defendant (husband) in is plea to the court wanted to change his commencement value and said it was not R0 and that he had a number of assets at the time.
· Rule 37 of the court- established a pre-trial conference and it was agreed that the main issue between the 2 parties was weather the commencement value was R0 of both the respective parties.
· The defendant relied on a provision in the MPA: s 6 provides that an ANC contemplated in ss (1) serves as prima facie proof, and these words gave him the opportunity to give evidence that his commencement value. From this the defendant submitted that that the prima facie proof was not conclusive proof and it was there for open for him to prove the contrary.
Courts findings:
· The court found that it was unnecessary to interpret or even consider s 6 of the MPA  as they were convinced that it was not the intention of the legislators to make the relevant section applicable to the spouse but rather to 3rd parties
· Since the parties both agreed and declared their commencement value at R0 in their ANC and that this written documentation was conclusive proof of the terms of their agreement.
· From above- that the only way to attack these terms would be based on the recognised grounds i.e. misrepresentation, duress, un due influence etc
· They found that if the contract did not correctly reflect the agreement between the parties due to common error then changing it could be sought but he did not use this remedy
Judgment/ outcome
· The court said he was bound by the provisions in the ANC and because of absence of a claim for rectification, the matter was not open to him to give evidence that the commencement value was different to the value stated in the contract
· I.e. he sought the wrong remedy and coz of this he was unable to give evidence to change the content of the ANC. 
· 
· Case 2: Thomas v. Thomas
Case:  Thomas v Thomas 
Parties:  applicant Thomas (husband) - respondent (wife) Thomas 

Issues/action taken/ relief sought:
· Matrimonial property act
· Changing content of the ANC
· Changing value of assets. Commencement value – accrual
· = amending net values of spouses
Case facts
· The couple was married under ANC that included accrual, at the time of this application the couple was undergoing divorce proceedings
· the plaintiff who admitted his net estate on the date they were married consisted of assets and liabilities and this was included in the ANC , and accepted the value of the assets and liabilities as set out in ANC
· During his prep for the divorce trial, he concludes that the value his two farms as set out in the ANC did not represent their true values at the time of the marriage.
· He then gave notice of his intention to amend his particulars which was opposed by defendant.
· He then brought an application where he requested leave to withdraw his admission  and alleged that the values of the farms were incorrect
· He alleged that the properties were not R120 600 and R73 700 at the relevant time but rather R740 000 and R90000 each. 
· The court had to decide if the net values of the spouse’s assets as stated in the ANC serves as clear proof that that is the amount or in terms of s6 of MPA that, that amount served as prima facia proof. also had to consider whether to grant the plaintiff leave to withdraw his admissions that contained the values of the farms in the ANC, to change it 
Courts findings:
· They found that there was a high probability that the values of the farms as set out in the ANC were probably worth a lot more as he purchased the properties 3 years prior to the marriage but he did not think that 3 years made a difference in price and put the purchase price on the ANC + the father 1st property agreed on price 12 years prior to marriage = huge influence. Thus the court found that the properties values in ANC were not the market price.
· The court found when dealing with s6 of the MPA that it operates only as prima facie  proof for the reasons of calculating accrual thus creating a chance for the plaintiff to make his claim an bring evidence forward
· The court noted that it had the power to make an amendment and grant leave to withdraw but in doing so it must be decided on correct facts.
· The court noted that it would require a satisfactory statement from the plaintiff stating details under which  the admission was made and why he wishes to withdraw it  and the onus is on the plaintiff to prove that other parties will not be harmed by his withdrawal
· The court found that the plaintiff never really understood how accrual works thus not knowing the importance of the declared values = was reason why he made the admission. And they found his application for withdrawal was unchallenged
· The court found that there was prima facie evidence  supporting the plaintiffs allegations regarding the values of the properties  and that he provided sufficient reasons for the application
· The court found that the defendant would not suffer any injury in the judicial sense as long as the plaintiffs application was granted with a costs order 
Judgement/outcome
· The court held that plaintiff was asking for a concession and the  defends appeal was reasonable
· The plaintiff should bear  the costs of the application
· The application was granted and the applicant was ordered to pay the costs 




Topic 4: the marriage in community of property

Assets which form part of the joint estate
· Spouses become joint owners of everything, assets before and during the marriage
· There is a undivided share, in-divisible share in all the assets
· Estate un-dividable and in-divisible
· Assets= anything of monetary value, shares, land, jewerrly etc.
· Marriage INCOP both spouse automatically became 50/50 owners of everything even the house of 1 spouse. When they sell the house it is spilt between them even if only 1 name appears on the title deed.
· Separate assets from the estate: there 3 ways in which spouses can exclude assets from the estate: 1. Anti-nuptial contract-certain assets highlighted as excluded it can be anything even include the fruit of the asset. 2. Assets excluded via; will or deed of donation, will- assets left to the husband or wife cannot be included as assets of the joint estate, deed of donation- when x may register a deed at the deeds office an donate a asset or money to either the husband or wife. 3. Assets that fide comissum/usufruct, - this is when a personal right is created and only the husband/wife has that right to use it. 
· Engagement gifts are excluded as assets of the marriage
· Non-patrimonial damages- the MPA provides that a spouse married INCP can keep a benefit received but it excludes a benefit where there has been a delict committed
· A spouse can keep any damages as a result of the other spouses activities i.e. abuse, if still married the one spouse can take matrimonial action against the spouse and keep separate the costs claimed.
· End of separate assets
· A court order, if it’s your spouse, who committed a crime with the property you both own, it’s forfeited and the state can sell that property you both own but 1 souse can prove that they are innocent and half the proceeds will go to the innocent spouse.
· Banking insolvency, if both are declared insolvent all assets and even separate assets excluded are put into the pot to repay their creditors
Liability for debts
· SCA views spouse married INCP as debtors which includes debts before marriage
· Debts can be incurred during the marriage.
· Contracts= both signatures or 1 signature but there are exceptions with everyday things such as groceries, air time,
· Contacts in general- capacity to act alone or together. If consent is required, then the other spouse must get that consent. If one spouse signs contract without the others consent, they can’t be held liable if both were needed.
· Ante-nuptial contact, debts before the marriage the spouse who got involved is liable
· Surety-  personal guarantee= need consent by both spouses
· Delictual debts- s19 of MPA= if 1 spouse commits a delict and if they are liable to pay money, they must take money from his/her half of the estate but if it’s not enough they can take from the other spouses half but at the end of the marriage the innocent spouse has a claim for more than 50% of the estate.
· can’t sue spouse in delict but you can sue in bodily injury cases, the amount awarded comes from his/her share of the estate
· other debts criminal fine- no clarity about it, guilty party pay the fine
Insolvency
· Coz married INCP = joint estate both will be declared insolvent even if 1 is declared insolvent. Even separate property from the joint estate can be taken away by creditors.
· They have joint debts even if 1 spouse is sued they can still take property from joint estate.



Management of the joint estate
· past- male was the head of the house hold
· present- there is a system of equal administration, martial power has been abolished from all types of civil marriages
· both spouse have to maintain the joint estate
· both have the ability to acquire assets and dispose of these assets as well as incur liabilities on them
· they both have a free capacity to act (limited in certain circumstances)- limitations = in the MPA , the alienation or burdening of immovable property and specifically the act of selling and acquiring a bond, in these  cases the spouse needs full consent of the other spouse . Under the act the need prior written consent when it comes to alienating immovable property of the joint estate.
· Surtyship - need prior written consent or power of attorney( give somebody authority on your behalf)
· Specifically stated = surety or bond – special circumstance.
· Written consent of spouse and 2 witnesses is required in the following circumstances: 1. Enter into a contract to alienate or burden immovable property + 2 witnesses. 2. To receive credit under the national credit act. 3. Purchasing of immovable property but it can be ratified later
· Written consent no witness required in following circumstances: 1. Alienate/pledge shares, stocks (investments). 2. Pledge assets used as investments (diamonds gold etc.). 3. With draw money credited to the other spouse’s name. 4. Legal procedures that do not relate to that spouse or his/her profession.  Nb- all of these can be ratified later.
· Oral or tacit consent that is required in the following circumstances: 1. Alienate or pledge furniture and other house hold goods. 2. Receive money owed to the other spouse or intrest from income/investments. 3. Inheritance. 4. Donation of assets. 
· Protective measures of admin of joint estate- 
· 3rd party are protected entering into a contract with a male married INCP and the male was not aware in good faith or no consent given = 3rd party is protected as it is even as the spouse had consent and the contract is enforceable
· However the spouse is not protected , he/she cannot hold 3rd party liable if 3rd party doesn’t deliver  and the contact can’t be enforced
· Norm- contracts require you to state how you are married in terms with the law
· Protection between spouses – legislative protection- the MPA has provided remedies. S 15, 16, 20: 
· 1. s 15 (9) (b)-  where spouse enter into a contact reasonably knowing that his/her spouse has not given consent  but still enters and if it results in a loss on the joint estate , then when an if the estate is divided, the innocent spouse can apply  for an adjustment such as a proportionate amount more than 50%.
· 2.  If one spouse can’t get consent for a specific reason (mentally ill, missing), the spouse can go to court and the court can give or deny an order. Even if the spouse is fit but withholds her consent for no reason then they court may give or deny
· 3. s16 (2) of MPA: if 1 spouse is prejudicing the property or assets of the joint estate, the other spouse can go to court an get a suspension of ownership, this is done in circumstances where the property or assets is worth e.g. 5000 but the spouse sells it for 100 to prejudice the other spouse.
· S20 of MPA:  if 1 spouse is prejudicing the estate seriously during divorce proceedings, the spouse can apply to have the estate divided now and not the end of the divorce. Only done in relevant circumstances.  In these circumstances the souse must prove to the court that they are seriously been prejudiced and that no body suffers outside the marriage if they award this remedy.  And the court has the power to divide the estate as it sees fir e.g. 60% / 40%.
· In really super exceptional circumstances the court can replace the martial regime
· X When awarded these remedies the court looks at: the length of marriage, what each spouse brought into the estate (assets + liabilities) and what kind of prejudice has been suffered.
· Common law remedies:  
· Past it was only offered to the wife as husband was head of the house hold, presently common law remedies are available to both spouses and be used in the following circumstances: where fraud or prejudice is committed between spouses. The following remedies:
· 1. Interdict- this is used as a last resort, it is a court ordered that stops someone from doing something legally. E.g. if 1 spouse intends to prejudice the other by entering into a prejudicial contract then the spouse can get the order.
· 2. Adjustment- where the spouse would apply to court to have the estate proportionately adjusted in her favour. E.g. if the spouse did enter into a contract intentionally to prejudice the other spouse , then the court would award a proportionate amount of the loss suffered to the innocent spouse i.e. 65% / 35%
· 3. Actio puallina- this is available if 1 spouse alienated property to a 3rd party in fraud of the other spouse and this prejudiced the spouse seriously. The innocent spouse has the capability of claiming back that property from the 3rd party. Spouse + 3rd party are guilty if they acted in bad faith. This is only available at the end of dissolution of marriage proceedings. – Fisser case = see at end of section. 
· 4.  Declare the other spouse a prodical – this takes away the rights and powers her or she may have over the estate = forever.  This is server remedy as it infringes on constitutional rights. 
· Fisser case: 
Litigation by spouses
· s17 of MPA- as general rule both spouse need each other to litigate, can’t litigate without written consent of the other spouse. Exceptions: own property, recovery of non-patrimonial damages and if it’s to do with your own profession/trade
· litigation proceedings are not invalid if spouse doesn’t have required consent as it protects the 3rd party, but the court makes a cost award if the consent was given an they take money from the individual spouses separate estate. 
·  It is a choice by a spouse to enter into litigation proceedings as the spouse may not win the case and this results in a loss, cost of suit is taken from the individual spouse joint estate and adjusted proportionately so at the end of the marriage the innocent spouse is not prejudiced 

Insolvency
· Coz married INCP = joint estate both will be declared insolvent even if 1 is declared insolvent. Even separate property from the joint estate can be taken away by creditors.
· They have joint debts even if 1 spouse is sued they can still take property from joint estate.
Cases:

Case: Van Der Merwe v. Road Accident Fund
Parties: 
· plaintiff- van der Merwe 
· Defendant- Road accident fund.
Issues/Action taken:
· Patrimonial damages in delict
· Right to equality, freedom of discrimination
· Discrimination based on the marital regime chosen in comm or out comm.
· The constitutionality of s 18(b) of the matrimonial property act 88 of 1984.
· Section 9(3) of con. ‘The state may not directly or indirectly discriminate against any one ….. Marital status….etc. 
Facts:
· Mrs van der Merwe was knocked over by her husband at the time Mr van der mere, he intentionally knocked her over and reversed over her.
· She went to court with a claim of patrimonial damages against the road accident fund
· She was un-successful
· She was married to her husband in community of property and under s18 of the matrimonial property act; it prohibits spouses claiming patrimonial damages against one another if they are married in community of property. If this is read with s 19(a) of the road accident fund act.
· S 18(b) of the matrimonial property act “ notwithstanding the fact that a spouse is married in community of property, he/she may recover damages from the other spouse, other than damages in patrimonial loss’’.
· The court had to decide if this above phrase infringed on the constitutional right to equality / dignity. If it infringes on s 9 (3) freedom of discrimination of marital status
· The parties agreed to let the court decide on validity of s 18 of matrimonial act.

Courts findings:
· The court found that the wording of s 9(3) “marital status” includes the chosen marital regime.
· If you deny her the right to damages because  of  patrimonial loss coz of chosen regime = you are discriminating her rights of equality/dignity
· The indirect discrimination of gender ( more women had a claim of patrimonial loss compared to men )
· There was no basis on which s 18 (b) was found to be a reasonable and justifiable infringement in terms of s 36 of con.
Conclusion/ order: 
· The inclusion of the words “other than damages for patrimonial loss” in s 18 (b) of martial p act is declared to be inconsistent with the constitution. 
· The words “other than damages for patrimonial loss” should be removed and replaced with the words “including damages for patrimonial loss”

Case:  fisser v hull

Parties: 
· Applicant- fisser
· Respondent: hull & others 
Issues / action taken
· Actio puallina
· Proprietary rights - Community of property - Alienation of property without consent of spouse
· Applied to the court to declare the sale was null in void 
Facts:
· Fisser the applicant is the wife of a dead man, they were married INCP 
· They were separated for years but they weren’t divorced
· Her husband at the time sold immovable property that was part of the joint estate with her consent or knowledge
· He sold the property for R10 000 but it was worth R98 000 and he sold the property to blood relations of his (respondents) , who knew they were married and had children
· She felt the sale of the property was prejudicial to her and that it was conducted in bad faith.
· She applied to the court for: sale was null in void, purchaser knew they were married and the deceased husband completed the sale in fraud= prejudice, bad faith, intentional. 
· The title deed didn’t have her signature
Court found:
· That the MPA doesn’t allow for the sale of immovable property of the joint estate by 1 spouse without the consent of the other spouse
· The 3rd party cannot say they didn’t know they will still married as a defence, they should’ve checked first
· The court took the fact that blood relative were the 3rd party and they knew the husband was acting fraudulently= 3rd party just as guilty as husband
· Difference in value could amount to a donation as he could be giving the property way in terms of the MPA you can’t donate property in fraud to a 3rd party
· The wife may take action against the respondents by using the Actio puallina 
· The court found when the Actio puallina is applied in principle it can apply just as much to immovable property
· In order to use the Actio puallina the wife must prove 3 things: 1. Fraud on the husband’s part. 2. Sale was un-reasonable. 3. 3rd party who bought the property worked with husband fraudulently. 
Court order: 
· Ruled the sale was null in void
· that the registrar of deeds take steps to deregister the property by removing and/or erasing the names of the respondents an turning it back into the husbands name
· The costs to be paid to the applicant shall be calculated such that the respondents shall only pay 50% thereof jointly and severally, D the one paying the other to be absolved; another 50% shall be recoverable from the deceased estate.

Topic 5 Marriage out of community of property
Ante-nuptial contracts
· In order to be married OFCP a couple need to enter into an anti-nuptial contract before they the get married
· Within this ANC there is variety of things that can be done: exclude assets from joint estate, exclude debts incurred prior to marriage, put in marriage settlements, create how the estate will be divided, succession, and divorce. 
· Process: the couple will go see an attorney and there they will draw up the ANC, sign 2 copies prior to the marriage, the attorney will then forward both copies to the notary (special type of attorney), the notary will then keep 1 copy for himself and forward the other copy to the deeds office for processing. The ANC must be physically registered by the deeds office. Once it is completed a notification letter is forwarded to the couple and then once the couple is married, they must take the marriage certificate + the ANC letter with them to home affairs
· side note: a couple may enter into an informal contract between the 2 of them but this does not bind a 3rd party 
· ANC not done in time: the couple can go to court to have their martial regime changed but this can only be done if the ANC was not processed properly, in order to do this the couple must fulfil criteria: 1. Show that both parties agreed to terms of the ANC before the marriage. 2. Must provide good reason why the couple failed to properly execute the ANC in time. 3. Application for this to be done must be done in a reasonable time. 4. The court may put in conditions on the contract.  5. If the application is successful all the terms and conditions apply straight away as from the date they were married. 
· ANC + MINOR-  
· the capacity if a minor is limited and the minor needs assistance of the guardian to sign a contract on his/her behalf but in the case of an ANC the guardian cannot sign a ANC, the minor personally has to sign the ANC
· , the minor must however get consent of the guardian and in terms of s18 of children’s act ‘ when a minor needs to sing a contract “all guardians need to give consent” it is silent about a ANC,  but with an ANC consent of 1 guardian is enough. 
· In practice, the attorneys ask the guardian to sign the ANC personally and the deed office requires this before it will process the ANC. 
CONTENTS OF ANC
· Anything go’s but it is subject to the law and it can’t be impossible , can’t go against good moral or public policy
· House hold necessities: s 2 , 3 MPA : liability as spouses with house hold necessities are joint an separate- both are liable for payment of house hold necessities , 3rd parties can go after both
· Include a right of recourse( recovery)
· Finance
· Issues of succession can be included- what happens to estate when either or both die, e.g. leave state to each other; it’s a form of a will. You can only change the contents of the succession in your ANC by completing a joint will, if the joint will says something different then joint will takes preference 
· Marriage settlements- this is a donation done by ANC, they can add a time clause or conditions. E.g. if he stays with me for 5 years I will donate my diamond ring to him, this clause can include a reversal e.g. but if he divorces me he must return my ring.
· Conditions: are set in stone, they can be amended but it’s a long formal process. Ways to vary ANC: court but only if the couple can show the intention of the condition was not met?
TERMINATION OF THE ANC
· It doesn’t end by death or divorce
· It ends when all contractual obligations are met. 
Marriage out of community of property and __of profit and loss
· Marriage OCP takes place in 2 ways.
· 1. Without profit and loss, without accrual system, this form is when the spouse completely separate there estates totally. If you exclude profit and loss but mention nothing about accrual, you automatically subject to accrual. Both are in same financial position, each spouse can litigate by themselves, can litigate against other spouse.
· 2. Include profit and loss , this results in both spouse keeping everything they owned before the marriage and is kept separate from the estate but he/she is still liable for the debts incurred. Everything the gain or lose while still married they share both the profit and the loss
· The difference between this system and accrual is that if you include profit and loss the spouses share both the loss and the profit but with accrual you only share the gain not the loss and accrual only comes into effect at the end of the marriage, while profit and loss is in effect right from the word go.

The accrual system
into
· The purpose of having the accrual system is that it is a precaution taken to make things fair when the relationship ends.
· It is in place to protect the spouse who is not the primary bread winner of the marriage, it makes sure that the spouse who doesn’t have the opportunity to accumulate his/her own estate to make sure they are not left in the dark when the marriage ends
· In enables both spouse to share of the growth of the estate , without their being a joint estate but this only takes place at the end of the marriage
· It is a default requirement and spouse must exclude it if they want too in their ANC
· During the marriage both spouse accumulate assets and debts.
· Accrual comes into place at the end of the marriage by divorce or by death, in the case of death and the spouse got married with the accrual, the accrual will take place first over the will or succession then what is left will be distributed to where it has to go
ASSETS THAT DON’T FORM PART OF ACCURAL: (MPA) =
· 1.any non patrimonial damage a spouse receives during marriage. Act is silent on exclusiom of proceeds or replacement assets so its presumable that only the amount for damages is excluded. i.e. fruits of the asset bought with damages money = invest R10 000 in shares = R 13 000. = only exlude R10 000 and include R3000 in accural. 
· 2. Assets specificly excluded by a spouse in the ANC and all proceed/fruits of that asset are also excluded. E.g. house 1990 = R350 000 in 2010 = R 1 million = all exluded
· 3.Any inheritance/legacy/donation one of spouse recievees from 3rd party, proceeds/fruits etc are also excluded. But if the testator has a clause that he/she wants it to form part of their ANC then its included.
· 4. Donations between spouses are excluded but act is silent on proceed/fruits of asset so fruits included. 
More info on accural:
· Nb- it gives the spouse, whose estate has shown no growth or less growth then the other spouse, a claim against the other spouse estate for an amount that is equal to half of the richer spouse estate
· Accrual = half x biggest estate-small estate
· A calculation must take place to prove which estate is the biggest an smallest
· Coz it only operates at the end of the marriage, it is not a set amount and is not available during the marriage
· ANC creates a RIGHT to claim accrual, the right the spouse has can’t be: attached, secured, be applied while spouse is undergoing insolvency etc.
· Claim = only at the end of the marriage, 
· Right= operates during the marriage but it’s not enforceable during the marriage,  the right to claim is only enforceable once the marriage has been dissolved and only if the accrual is necessary if the estate is 50%/50% = no need for accrual
· The accrual doesn’t give any property rights to the spouse e.g. if the spouse claiming accrual want his house in Spain = no
· The spouse can only claim an amount in money R , not property and this means that one spouse can’t tell the other spouse what to do with his/her own property
· Since the claim is only enforceable at the end of the marriage and since divorce proceeding may take long, the spouse claiming accrual can get a remedy in the form of a interdict to stop the other spouse from doing something prejudicial towards the estate e.g. donating his Spanish villa to his mom
· 
Calculating the accrual
· Calculation of commencement value- must be done within 6 months of marriage otherwise commencement value = 0 by default. If the the spouse has liabilities that are more then assets prior to anc then commencement value= 0
· Working out commencement value if AP-= Cpi of present day/ Cpi of marriage date. E.g. x has assets worths R10000.  110.2/17.6 = 6.261363636. – 10000 X 6.261363636 = R62613.64. 
· See written notes on how to work out accrual
· FORMULA =  the Accural indidual spouse accural =    
· (NET FINAL VALUE – NET COMMENCEMENT VALUE)  - (ASSETS EXCLUDED AND LIABLITIES)
· Then ½ ( Biggest accural – smallest accureal) 
· See written notes 
Protection of spouse right to claim accrual
· S 8 of Mpa offers protection in the sense that it can prevent a spouse from managing his property in such a way that will be seriously prejudicial to the other spouses accrual claim

Topic 6: divorce and interlocutory proceedings 
Is governed by the divorce act 
Divorce jurisdiction 
· The high courts, central divorce courts, the court that has jurisdiction is the court where the couple is domiciled

Grounds for divorce
· There are 3 non fault based grounds.  Governed by the divorce act:
· S4 of the divorce Act 1.Irretrievable breakdown of the marriage:
· This occurs when there is no love at all between partners, when both/either do not wanna be with them any more
· 1. The court may grant a divorce if satisfied that the marriage has reached a stage of such disintegration that there is no reasonable prospect of restoring the relationship to where it was.
· 2. Where the husband and wife aren’t living together as husband and wife for a continuous period of 1 year but = no consortium even if they life in same house 
· 3.when the defendant had committed adultery and the plaintiff says because of the adultery she/he can’t continue anymore with the marriage
· 4. Where the defendant has been declared a habitual criminal but and is undergoing a prison sentence
· Therefore if any of the above criteria is met and the court is totally satisfied they can award the divorce.
· S 5 of the divorce act 2. Mental illness that result in a divorce:
· 2.1. that the defendant has been admitted to a private institution or a state institution or is a mentally ill prisoner
· 2.2. subject to the above the defendant must not have been un-conditionally released / discharged for a continues period of 2 years prior to the divorce action
· 2.3 and the court requires 2 physiatrists, 1 appointed by the court to give there opinion and say that there is no reasonable prospect of the mentally ill patient being cured
· After these conditions are met on the court is satisfied it will award the divorce.
· S 5 of the divorce Act - 3. Un-conscious spouse as grounds for divorce: 
· 3.1. The court may award the divorce if the defendant is in an un-conscious state for a period of 6 months prior to the divorce action.
· 3.2 after hearing evidence from 2 medical practioners, 1 court appointed either a Nero surgeon or neurologist to testify that there is no reasonable prospect that the defendant will regain consciousness
· Subject to the above mental illness and un-conscious: the court has the power to give special rules/requirements in addition the above: the court may appoint a legal practioner to defend the defendant at the cost of the plaintiff.  The court may order the plaintiff to set aside some security in the case that the defendant recovers and is entitled to patrimonial benefits as result of the divorce.
Defences against an action for divorce
· The defendant can oppose the divorce by providing that the marriage is not irretrievably broken down.
· If the court agrees or see some possibility of reconciliation, they may postpone proceedings and grant a specified period for the couple to try reconcile (marriage counselling etc) then set a date for them to return and on this return date the court enquires if it was successful or not, couple must provide evidence etc. if yes = no divorce, if no = yes divorce will be granted.  
Interlocutory proceedings rule 43 
· This is a rule of the court that is relevant in divorce proceedings
· It is interim maintenance application:
· It is used after the divorce actions have been instituted , then any spouse can apply for the rule 43
· The type of application of rule 43- apply for maintenance for yourself/child, can ask for contribution to costs, can apply for contact with the child.
The proceeding an action
· It consists of all necessary requirements for other trials= intro to law
· They fight for general things- costs, maintenance , rule 43 etc 
· The spouses themselves must be present for the litigation – no one can represent on behalf of them 
· If it is undefended when both parties agree on everything, the judge will make a general enquiry and then proceed with divorce actions as necessary
Topic 7: redistributive mechanisms at divorce.
Deviating from the matrimonial property regime at divorce:
· ?
Maintenance:
· This occurs because of a consequence of marriage that creates a duty of support between spouses when they get married.
· This is governed by s7 of the divorce Act:
· Parties can agree on terms of maintenance and if court agrees with them= court will award maintenance agreement and division of assets.
· If parties don’t agree or don’t ask the court or court doesn’t agree with the arrangement, it has the power to make a maintenance order in favour of one spouse, done for any period the court sees fit or until death or re-marriage.
· NB- a maintenance order can only be awarded during the time of the divorce proceedings and not when the divorce is over.
Factors considered when awarding maintenance:
· There is no set format and it can never really make hus + wife totally equal but it tries to achieve a reasonable balance
· Needs of the spouse for the present and future.
· Salary of the spouse and his/her economic position
· Financial needs and obligations that the spouse requires
· Standard of living of that spouse
· Duration of the marriage
· Conduct of the parties ( affair etc)
· Redistribution order
· Any other relevant factor that the spouse or court may think of can be considered 
· They look at all of these factors before making a maintenance award
Rehabilitative maintenance
· This is maintenance awarded to get the other party back its feet
· It is not forever its only for a limited period of time
· The reason for this is because the court expects the other spouse to get back into a working mode and start being independent
· NB-  the court looks if the reason for the spouse exiting the job world because of the marriage but only if this was the real reason just because you decided to stay at home doesn’t mean that spouse is worthy of maintenance. 
Token maintenance
· This is a protective measure for maintenance in the future
· This is when 1 spouse will pay a certain amount of money every month into a special account
· As needs change, the spouse might need assistance in the future
(Payments of a lump sum, court may look at that option if the spouse decided that he/she can pay all the maintenance in 1 lump sum)
Variation and termination of maintenance orders:
· If the spouse wants to change their maintenance order , this is available but it must be done for a solid reason
· This is covered by s 8 of divorce Act: with the issue of access, guardianship, care for a minor a court may suspend/ vary action if sufficient reason is supplied and once a Family advocate has done an enquiry and found reason to suspend or not suspend the order.
· Case: Banantyne v. Banantyne 2003 CC
Parties: applicant: Banantyne (wife) - respondent: Banantyne (husband)
Action taken/issues/ relief sought:
· Leave to appeal SCA decision 
· Changing maintenance agreement/ variation
· Enforcement of maintenance order
· Children’s rights s28 con
· Gender equality
Case facts:
· Back round- the couple got divorced and in their divorce settlement there was a maintenance order that said the husband (respondent) will provide payment to the applicant and his 2 children.
· He also agreed to keep his 2 children on his medical aid and pay all medical bills they may incur, this was part of the maintenance agreement
· After a while he made an application to the divorce court to have the maintenance reduced the court agreed and reduced the amount of maintenance he paid for the kids but didn’t change the wife’s
· After this he fell behind on his payment of maintenance, removed children form medical aid and refused to pay any medical expenses they incurred, then the wife repeatedly made appeals to the maintenance court to secure payment, that failed, when she went to lay criminal charges against the respondent he applied for a further reduction in maintenance , she appealed but repeatedly postponed.- :
· The applicant then applied to the HC to have the respondent committed to prison because he was in content with the HC that made the divorce decisions at that time, the judge made an order to have the respondent arrested coz of his content. This lead to the respondent to appealing to the SCA, the SCA concluded that the judgement of the HC was based on his content but the applicant (ex-wife) failed to provide factual and legal grounds for granting such relief and thus the decision of HC was set aside.
· This lead the applicant to appeal at the constitutional court: she appealed the following: 1. Judgement of SCA setting aside content order. 2.  Whether the HC’S had jurisdiction to commit the respondent to content for not compelling with the maintenance order set by the mag courts and if they did have jurisdiction, why then in light of s 28 of the constitution, should or shouldn’t the HC  be able to an order with the present case, and if so was the HC aloud to make the order and if so did the SCA error in setting aside the HC judgement and did the SCA fail to take into consideration s28 of constitution=  “best interests of the child in all matter be given paramount” . 
· In conclusion she challenged the way failure to pay maitance is dealt with by the courts
Courts findings:
· the court found that holding spouse in contempt of court for failing to pay maintenance was a method of putting pressure on him/her to fulfil, there obligations, thus an application to the HC was appropriate relief  for the enforcement of a claim of maintenance for a child
· with issue of the applicant providing good reasons etc, the cc found that via s 38 of cons which permitted a court to grant appropriate relief, where it was alleged that the right bill of rights were infringed 
· they found maintence courts had been set up with rules and regulations in order to protect the children, and failure to comply with this resulted in spouse taking advantage of the system 
· found that maintenance payment were essential to relief of financial burden on divorced/separated mother who most of the time keep the kids, 
· found that legislative remedies designed to protect child’s right were  as efficiently and cost friendly as possible failed
· found that the SCA had failed to take into consideration all relevant circumstances
· found SCA failed in setting aside content order  coz it failed at recognising that the applicant did actually have good legal and factual grounds
Courts judgement/outcome: 
· the application for special leave to appeal is granted
· the appeal is upheld
· the decision of SCA is reversed 
· the decision by SCA is set aside
· the respondent ordered to pay all costs of appeal to SCA an CC
· copy of judgement must sent to the maintenance officer
· 
· Case: Odgers v De Gersigny 2007
Parties: appellant: Odgers – respondent: De Gersigny
Action taken/issues/ relief sought:
· Maintenance
· Payment of maintenance 
· Appealed to have payment of maintenance stopped


Case facts:
· The couple got divorced and concluded a contract of maintenance, the court did not make an order of maintenance
· Within the contract it explicitly stated that the appellant would pay maintenance to the respondent for a specified period of time
· This contract did not include the clause that if death or remarriage the appellant could stop paying
· The respondent re-married 2 months after divorce
· The appellant refused to make payment as he felt the law was on his side that he was not obliged to pay maintenance as she remarried, in terms of the DIVORCE ACT 
· The respondent in tern appealed to maintenance court and was successful 
· The appellant (ex hus) appealed to the Natal provincial division and was un-successful, granted leave to appeal to the SCA
· He appealed to the SCA, and said although the express provision (death-remarriage) was absent, but it was implicitly included as he was obliged to pay maintenance, he was obliged not to pay as it terminates on death or re-marriage.
· He relied on S7 of DIVORCE ACT (1) saying that it conferred power onto the court to make an agreement between parties in court.
Courts findings:
· That although the court has the power to make ruling in terms of, S7 (1) this section it states the court may grant a decree of divorce on an agreement between spouse’s, but there agreement was not decreed by the court thus, the courts has no power to rule in terms on S7 (1) or S7 (2) provides that the order will endure until death or remarriage.
· Their agreement didn’t fall within S7 (1)(2) category coz court didn’t decree it
· Thus court found the agreement was completely CONTRACTUAL in nature.
· The court found on top of this that to raise the defence in terms of S7 would result in a conflict with the content of their maintenance clause, and according to law the court cannot change the agreement as it was the party’s intention.
Courts judgement/outcome: 
· Appeal dismissed with costs 
Forfeiture of benefits:
Governed by S9 of divorce Act and case law
· This only occurs when the marriage was dissolved as a result of irretrievable break down, the court may award a complete forfeiture or portioned of patrimonial benefits one and the reason they do this is if the one party in relation to the other, if the forfeiture is not made the other party will be un-duly benefited. 
Marriages subject to forfeiture
· In community of property
· Out of community of property, subject to accrual
Benefits subject to forfeiture
· ?
Factors considered
· S(9) (1) DIVORCE ACT :There are 3 factors the court looks at ( no requirements but factors), as courts may not just award the forfeiture on the basis coz one spouse was simply un-duly benefited.6
· 1. Duration of the marriage
· 2. Circumstances which lead to break down of the marriage
· 3. Substantial misconduct on the part of any of the parties
Forfeiture orders
· ?
Case: Case: Wijker v. Wijker 98 
Parties: applicant: Wijker (Hus) v. Wijker (wife)
Action taken/issues/ relief sought:
· Appeal
· Forfeiture of benefits order
· Appealed against forfeiture of benefits order  made by hc
· Counter claim appeal by respon against applicant in terms of s9 (1) of dv
Case facts:
· They were married for 35 years, 20 years the hus was the soul bread winner, only later did the wife start contributing as a result of her successful business
· The irretrievable breakdown of the marriage was caused because the husband couldn’t handle his wife success and that she was the main bread winner , this resulted in a loss of consortium between the 2
· There was no gross misconduct for either party
· Spouse were married, in comm, were undergoing divorce proceedings at Transvaal court, hus applied for divorce and separation of estates, wife counter claimed a forfeiture of his patrimonial benefits, as she had a successful business and felt he didn’t contribute to it. Judgement= both were successful
· This was an appeal by the husband, appealed against the Transvaal courts order to award forfeiture of his patrimonial benefits, he based his appeal on the wording of S9 (1) DIVORCE ACT and that the courts cant solely base their judgement on 3 factors  and cannot base their judgement solely on the fact that he was un-duly befitted, as it states must take circumstances into consideration
· The respondent counter claimed and relied on S9 (1) DIVORCE ACT, as she felt if the order was not granted, the applicant would be un-duly benefited
· 
Courts findings:
· the court found he was un-duly benefited but:
· they also took into consideration the 3 factors:
· they found that the duration of the marriage was long 35 years = happy
· they found the irretrievable break down started with the fact the respondents wife was successful and he couldn’t cope but another factor was the issue of shares in the business that lead to the break down = both responsible
· the court found that there was absolutely no substantial misconduct on the applicants part
· Nb= this is a value judgement not required to grant order if all requirements of S9 are met.
· they also found that because the married incp contributed to his share
Courts judgement/outcome: 
· they ruled that because of the above that the applicant will not be un-duly benefitted if the order is not made
· the appeal is a success, reverse the forfeiture judgement of the Transvaal judgement
· The counter claim by respon is dismissed with costs. 



Case: CASE: Botha v Botha
· Question: Was the trial court correct in making a partial forfeiture order against the appellant in terms of s9 of the Divorce Act?
· Facts: The parties were married in 1993 with an ante nuptial contract excluding community of property, community or profit and loss and subject to the accrual system. 10 years later in 2003 the appellant/plaintiff (wife) instituted divorce proceedings in Port Elizabeth High Court and the respondent/defendant made a claim of partial forfeiture of benefits by the appellant for patrimonial benefits. 
· She was entitled to R497 300 (half the difference between their estates) however the respondent had two insurance policies from his father which he felt should not be included in the accrual because the father did not intend they be shared with his wife. There was no explicit clause from his father so he requested that his wife forfeit what would have been her share in the insurance policies. The HC then ordered the plaintiff forfeit half of one policy and all of the second policy, so she would only receive R125 030 in total. She appealed to the SCA
· The SCA sited Wijker v Wijker, by considering if “substantial misconduct” was the determining factor in granting a forfeiture order. The court applied the three factors: (1) Duration; (2) Circumstances owing to breakdown of the marriage; (3) Substantial misconduct by either party.
· (1) The marriage lasted 10 years, which was deemed not to be a short duration; (2) the appellant had a bad relationship with her mother-in-law, who was overly possessive and interfered unduly in their married life. The respondent’s family also visited frequently with little notice and the appellant and respondent were deterred from living their own lives.  Due to this strain and tension it was held as a circumstance leading to the breakdown. (3) No substantial misconduct was found on the part of either party. 
· Result: It was further found, owing to those three factors, that the appellant would not be unduly benefited if the order were granted (because marriage was long and family caused strain). Court said it was irrelevant what the reasons were regarding the insurance policies because s9 does not include “any other factor” and so only those 3 questions must be applied therefore the appeal was upheld and the respondent was ordered to pay the original amount of R497 300 as well as R500 120 from the insurance policies. 


Redistributive orders/ judicial discretion
Governed by S7 (3) (4) (5) (6) of divorce act 

Marriages subject to redistributive orders- s7 (3) of DVA
· Marriages out of community of property that concluded prior to 1984/1988 without an accrual 

Factors considered- s7 (4) (5) of DVA
· 4- any contribution made by the applying souse, directly and indirectly to the estate of the other spouse, services, saving money
· 4- the court must be convinced it is just and equitable
· 5- spouses financial means and obligations, donations between spouses, other orders relating to property and any other faction within the court’s opinion should be taken into consideration
Redistribution orders
· Redistribution – usually was a third from the larger estate to the smaller estate.
· Typically courts favour business-like contributions over those oh housework or child-rearing.
· The courts have tried to promote equality in such cases more than in the past and have given more than a third in some instances but some have the view that the choice of type of marriage should be respected and if people are married in community they cannot just change to out of community. 


CASE: Bezuidenhout v Bezuidenhout (2005)
· Facts: The parties had been married since 1975 and their marital property regime was governed by an ante nuptial contract excluding community of property and profit and loss, hence excluding accrual sharing too. Their marriage was happy for 25 years over which time both parties had accumulated various assets. For unclear reasons the marriage disintegrated and came to an end in 2001. The respondent (wife) instituted a divorce action and sought redistribution of their assets under s7 (3) of the Divorce Act in order to have their combined assets divided equally. 
· The court a quo (HC) granted the divorce and held the parties should retain their respective assets and held there was sufficient and significant contribution for redistribution to be ordered because the traditional role of housewife, mother and homemaker should not be undervalued because it is immeasurable in terms of money. However, the respondent said her contributions were not only for childcare but through her efforts in their joint business. It ordered the appellant pay the respondent R7.8million. The appellant was given leave to appeal to the SCA which overturned the order because the amount was too high, especially since they had specifically chosen that marital property regime. 
· Result: The SCA held both parties had contributed to the financial success of the business but that the respondent was the primary caregiver for their son and took responsibility for their household. Although the appellant’s business contributions were more influential making it an “exceptional success” the court still ordered R4.5million, which was the division of their joint assets in a 60:40 ratio (in appellant’s favour, hence respondent received 40%) 

CASE: Badenhorst v Badenhorst (2005)
· Facts: The plaintiff was the husband, and he and the defendant were married in December 1981 out of community of property and subject to an ante nuptial contract. They also had 4 children during the marriage (all minors at the time of the case). They lived on the plaintiff’s parents’ farm and the defendant supported the plaintiff in his business and with upkeep of the farm. The plaintiff’s assets were just under R2million and the defendant’s assets under R1million. There was also a trust they had set up, worth over R3million. 
· In making the order, the judge stressed to make the redistribution order in terms of s7 (3) of the Divorce Act, it must be an equitable and just decision. [According to s7 (3) the parties must have been married before 1984 and out of community of property and accrual – this is satisfied]. To determine if it was “equitable and just” the factors in s7 (4) must be considered: the defendant did render services to the business and she saved expenses by helping to look after their children. They did work together in a business sense but it was established that she would be caring mostly for the children after the divorce and it would not be equitable and just to burden her with having to care for 4 children (2 of which she would be sole custodian, the older two would be under joint custody) and have to work full time, plus they had be married a long time and she had contributed to the business and home life. 
· Result: The defendant was ordered to pay R400 000 to the plaintiff to put the parties on “equal par” and pay for schooling and medical costs of the children, as well as R4000 maintenance monthly. [This was close to 50% of his assets and shows courts try to value non-business contributions too]


Topic 8: parental responsibilities after divorce
S28 of the constitution= children’s rights are paramount best interests of child always!
Guardianship, care and contact
· 1.guardianship: - the guardian of the child is its married parents or parent with guardianship right it is the capacity to assist the child, the wider def.= general care of the child
· According to the CHILDRENS ACT = the safe guarding of the child, property interests, litigation proceedings, giving and refusing consent
· A rule is that parents may exercise guardianship individually except matters that are regulated: consent of both parents is required certain circumstances- marriage, emancipation, adoption, application for pass ports, removal of the child from its home country.
· Courts award 3 types of guardianship’s. 1. Joint guardianship to both parents, 2. Guardianship to only 1 parent but matters requiring consent in this case that parent will still need consent of other spouse when circumstances arise. 3. Soul guardianship this is when the court will award all control and consent of that child except when it comes to the issue of adoption still need both, this very rare ( if parent moves overseas= reason for soul guardianship = practical)
· Note =  a parent doesn’t lose their guardianship rights forever if it is taken away from them initially
· 2. care: this is the looking after, providing food-shelter-security- protection, provide reasonable conditions to sustain a good up bringing/growing up, providing assistance and education to the child.
· Past system = care was only awarded to 1 parent, normally mother and she had to bare the financial burden.
· Present system = it is decided on the bases of what is the best interests of the child = the principle of joint legal and physical care – , who will the child permently live with, medical decisions, schools, religion, language, time child spend with parents ( parent who doesn’t have custody over child), diet.
· Joint care = good or bad, conflicting interests, circumstance dependent.
· Issue of child abductions by parent- by giving soul care to one parent will provide fuel for the abductions as this would stop the parent from having an emotional relationship with child. Again case by case bases
· Therefore its generally a good thing giving  JOINT CARE , as it will enhance the child’s overall life, emotional/physical care of both parents
· Issue of siblings= best normal action is to keep the siblings together as if they separated = conflict between siblings. Note=extreme case will they separate siblings; they also look at factors of the sibling.
· The issue of Maintenance of the child : this is obligation the other spouse has to provide for the child: food, clothing, medical aid, other expenses but this is only in what is attainable as “ you can’t take blood form a stone” 
· Only the minor child has a claim against the parent, the major child if still dependent has a right to claim against that parent.
· 3. Contact: this is the maintenance of the personal relationships, interaction and contact between the parents that doesn’t live with the child permently.
· Past- used to the access right
· The courts normally specifies the modes of contact: telephone, email, sms, Skype , visiting the child, child going to that parents house for 2 weekends a month etc. 
· Contact with the child may be supervised by family advocate, social worker another parent
· If parents make an agreement the courts can agree generally or specifically: its better if they specify =  as it’s easy to understand and its better way of sticking to the arrangements 
· The reason of awarding contact is to maintain a good relationship between the child and the other parent
· When deciding on a contact order= in line with children’s act they can also takes child’s opinion into codireation 
· The enforcement of the contact: if contact is forbidden in some way and if the other parent breaks the agreement, the parent with contact has criminal and civil remedies.
· Court interdict to prevent that spouse from doing something and if he/she breaks it = criminal offence
· Remedies in the case of child abductions: S.A doesn’t have jurisdiction in other countries = remedy = HAGUE CONVENTION , it’s an international treaty, only applies to children u16 and its only applicable to countries that are part of the convention 
· NOTE = all orders made can be changed and reversed, taken away, procedures.
The office of the Family Advocate:
· Is a practising advocate that has substantial experience in family law settlements
· He/she is completely separate from the action as they don’t act on behalf of someone, general enquiry
· Normally used in divorce settlements with children involved to conduct an enquiry
· Where there is conflict between parents with regard to care, guardianship, contact issues = either party may ask for family advocate, or the court may appoint one.
· FAMILY ADVOCATE will conduct the enquiry; they will look at everything, the effect on child, siblings, and circumstances. It is a big progress, social workers etc
· He/she takes- effect of the order, BEST INTREST OF CHILD,
· The family advocate must be included in the papers but  the court does not have to agree with the family advocates enquiry
Children’s rights + divorce= relevant sections of CHILDRENS ACT
· S7 – whenever the act uses the best interests of the child to be considered it will look at this section -best interests of child standard:  looks at the personal relationship between the children an each parent/guardian, the attitudes towards the child, at the way PGC exercise parental responsibilities. The capacity of PGC to provide for the child’s needs, economic, emotional, intellectual etc. they look at the effect the CHANGE will have on the child ( no daddy mommy together), separation of siblings . They look at the child’s age, maturity, development etc. child’s special needs. They always look at the child’s physical and emotional needs, security; they always want the child to be brought up in stable environment. They look if abuse is a factor, they look at the issue cause etc. they try find the best method that will result in the minimal involvement of the child in the case. These factors are not fixed the court will take its case by case individual it’s a value judgement. 
· S10- child’s view on divorce etc , they take the child’s age/maturity into consideration
· S22- parental responsibility & rights with regard to an agreement made between the mother/guardian can enter into a parental rights and responsibility agreement with the biological father or people interest; this can only be done if the family advocate registers it or if it’s made an agreement of the court. This agreement must be within the best interests of the child. It is not set in stone it can be varied amended. the agreement include all the parental responsibilities and rights
· S 23- this is the assignment of care + contact to an interested party (granny), the interested party can apply to the court to have contact and care of the child but the interested party must provide reasons why. It must be within the BEST Interests of the child
· S 30- co-holders of the parental responsibilities and rights: these powers can’t be surrendered or transferred; authority may be given to the other co-holder. When each holder exercise authority they do it without consent of the other co-holder unless its prohibited by this act
· S 33- content of parenting plans-  if there are any difficulties it must be done via Family Advocate, social worker, posologist etc 
· S 35 – enforcement of parenting plan, if the parties are co- holders and if one party denies access as stipulated in parenting plan that party is liable criminally  
Case: Case:  P v. P
Parties: applicant: P (father) - respondent (mother)
Action taken/issues/ relief sought:
· Custody of child
· Appealing against HC decision to grant mother custody
· Best interests of the child
Case facts:
· The couple divorced and in that process they had a custody dispute
· The HC as upper guardian of children ruled custody in the mothers favour, based on expert opinion witness etc 
· The father appealed to this court SCA
Courts findings:
· that the presumption of the mother being the best parent to have custody is a thing of the past as the courts have recently found parenting to be a gender neutral function and custody is awarded based on values
· That the HC based their decision on credible witnesses and based it on a strong justified value judgement
· That the courts do not seek for the perfect parent but they look for the parent that can put the child in the best development, growth and overall good care of the child

Courts judgement/outcome: 
· Appeal dismissed 

Topic 11: religious marriages:
· In terms of religious marriages, there is a choice of having both a religious and civil marriage.
· The religious laws still stand
· The civil registratraton offers protection when circumstances arise= as certain acts apply etc
· Our law doesn’t allow for the conversion of religious into civil
Hindu marriages
· This religious marriage is not recognised by S.A  law
· When they get married its under Hindu rites 
· They also do have the option to also register a civil marriage, as this would provide them protection under the S.A legislation as this religion does not allow for divorce
· Some protection is available in our law 
There has been a development in our law, through cases:
· Case: Singh v Ramparsad & others		
Parties: plaintiff: Singh- defendant: Ramparsad + others
Action taken/issues/ relief sought:
· Have her marriage declared legal in terms on constitution
· Then to have divorce act and marriage act amended to recognise religious marriages under these acts
· And to have a decree of divorce granted 
· She claimed that non recognition of her religion violated her con rights to dignity and equality
Case facts:
· The plaintiff + def. got married under Hindu rites and agreed not to register their marriage in terms of Marriage Act
· Their marriage broke down
· Under Hindu regions laws- marriage is forever and did not recognise divorce 
Courts findings:
· That although the couple married under Hindu rites, S.A law offers them options, to register their marriage after the custom one or have a marriage officer conduct the marriage and have it done customary and civilly at same time.
· That parties choosing to marry religiously  had to comply with provisions of the marriage Act if they wanted the protection of the state
· That their marriage was regarded lawful under the common law but it lacked legal validity
· That the in cases of extreme unfairness an inequality the court would always come to aid that person but they found she did not fit into this category
· That the marriage act didn’t discriminate on basis of religion as it applied to 3 other religions
· When requirements of marriage act when considered objectively didn’t violate dignity
· If the court granted the divorce it would be interfering in religious laws, which would cause reaction from Hindu community as if they granted it they wouldn’t be divorced any way coz of their religion
· None of plaintiffs con rights were violated and none of the provisions of the marriage and divorce act are unconstitutional

Courts judgement/outcome: 
· Action dismissed
· On the reasons given in the findings above 
· 
Case 2: Case: Govender v. Ragavayahno & others 
Parties: applicant: Govender (wife of dead Hus) - respondent: Ragavayahno 
Action taken/issues/ relief sought:
· Applied for the definition of spouse in the intestate succession Act to be extended to include “ the surviving spouse of a Hindu monogamous marriage”
· 
Case facts:
· Govender was the surviving widow of a monogamous Hindu marriage that was completed under Hindu rites, no civil registration. 
· As result of death she apllied for this relief as there was no will ( intestate succession) an she could not have a claim against his estate
· She was opposed by her in laws, as they stood to inherit his property
· Court looked at Singh case but noted this case is different 
· Court looked at the religious marriage found it was monogamous and this case was compared to the Daniels case Muslim one and they did the same thing = strengthen this view
· Asked it if they should allow the change?
Courts findings:
· That the union between Hindu couples had all the traditional elements of a civil family
· Found that the marriage was valid in terms of common law
· That it was different from Singh case, as in this case the applicant is not asking the court to recognise the religion in terms of the cons thus resulting in interference of the religion but the applicant was asking for relief by amending the wording of the act, i.e. Hindu marriage still not legally recognised as its not afford all protection
· That there was a lot of public opinion/interest involved in favour of the applicant, providing solid support   = NGO, women’s rights, Advocacy for women- provided a good argument that court into consideration in terms of the intestate succession law.
· That if the court does not grant the relief it would be un-fairly prejudicing her in terms of our law
Courts judgement/outcome: 
· They allowed for the definition of spouse in the intestate succession act to be extended to include the surviving spouse of a Hindu monogamous marriage. 
· 
Muslim marriages
· There both monogamous and polygamist marriages
· They have limited recognition in our law
· Some acts do apply 
· Muslim marriages was extended in terms of CASE law ( ND Daniels case) 
· Cases:
Case: Amod v. Multilateral vehicle fund
Parties: applicant: Amod (wife of dead Hus) – respondent: multilateral vehicle funs
Action taken/issues/ relief sought:
· A loss of support claim 
· Appeal against HC decision not to allow
Case facts:
· Couple married in terms of Islamic law, no civil registration
· Car accident , husband killed, applicant survived, claiming loss of support
· HC rejected claim as the marriage was not registered civilly an thus did not have protection civilly
· Appealed to AD/SCA
· AD- approached the case differently as they were not concerned with the legal validation of the marriage but rather if a duty of support was created between them, and if it was a legal duty and if the relationship deserved protection in terms of common law.
· Looked if it was a monogamous Muslim marriage conducted in terms of the Muslim laws
· Public policy was in support if duty of support arose
· NOTE- COURT SPECIFICALLY SET ASIDE POLYGAMIST MARRIAGE ISSUE 
Courts findings:
· That it was in fact a monogamous Muslim marriage created in the proper manner
· As a result of this, that the deceased did have a duty of support towards her 
· that this legal duty was deservedly recognised in terms of the common law 
Courts judgement/outcome: 
· the appeal was awarded 
· thus reversed decision of HC 
Case: Daniels v. Campbell & other
Parties: applicant: Daniels (wife to dead Hus) – respondent: Campbell (executors)
Action taken/issues/ relief sought:
· appeal for confirmation of HC decision
· Appeal to declare provisions of Intestate Succession act and maintenance of surviving spouses act un-constitutional in the definition of the word SPOUSE in both and SURVIVOR( maintenance act) does not include Muslim monogamous spouses. 
· To have these acts to include the surviving spouse of a Muslim monogamous marriage. 
Case facts:
· The couple was married under Muslim rites, no civil action completed
· Husband died, spouse dependent of husband could not claim against his estate
· Applied in HC to have maintenance act and intestate succession act declare un-constitutional
· Court rule them unconstitutional but referred the case the CC for confirmation
· CC:
· That they were married monogamously Muslim, using correct method etc.
Courts findings:
· That the discriminatory definitions were no longer accepted as it was not part of the values of democratic S.A  and the constitution and that a wider broader definition should be applied to the word spouse
· That the ACTS were not unconstitutional if a broad, extensive, reading in interpretation of acts are approached\
· But A DECLARATION IN BOTH ACTS MUST BE ADDED
Courts judgement/outcome: 
· The order of the HC is set aside and replaced with:
· The word spouse in terms of the INTESTATE SUCCESION ACT must  include the surviving spouse of a Muslim monogamous marriage 
· The word survivor in terms of the MAINTENANCE ACT must include the surviving partner  of a monogamous Muslim marriage
Case: Kahn v Kahn
Parties: applicant: Kahn (Hus) v Kahn (wife)
Action taken/issues/ relief sought:
· Maintenance act provision
· If there was duty of support on the applicant in terms of above act
· Polygamous relationship 
Case facts:
· Couple married under Muslim rites, no civil
· He divorced her in terms of Muslim law
· She applied to maintenance court for maintenance to be paid by the applicant in this case.
· Court ruled that he must pay her maintenance 
· He appealed this to HC: 
Courts findings:
· That preamble of Maintenance Act emphasised the establishment of  a fair and equitable maintenance system and subject to the right afforded in the constitution 
· Common law had a flexible approach to cover various types of relationships
· That even though the marriage lacked legal validity, it found through case law that relationships of religious marriages have a similar elements and a duty of support is created
· above that the purpose of family law is to protect vulnerable members of the family
· that polygamous marriages were a type of family and had to be protected by family law
· that  the purpose of the Maintenance act would be frustrated if protection of members of a polygamous Muslim marriage was not protected
Courts judgement/outcome: 
· that partners of Muslim marriage completed by Muslim rites whether monogamous or not are entitled to the protection of the act
· appeal dismissed 
Case: Hassam v. Jacobs & others
Parties: applicant: Hassam (wife of polyg dead Hus) – respondents …
Action taken/issues/ relief sought:
· Appeal confirmation of HC decision:
· Hc- INTESTATE SUCCION ACT changed and substituted include…. “spouses, “more than one spouse” etc 
· Polygamous marriage Muslim
Case facts:
· Applicant married to deceased Muslim man, the deceased also married a second wife 
· These marriages were done in terms of Muslim formalities
· Deceased died intestate
· Death certificate = never married
· Children from both marriages
· HC- found that Intestate succession act = inconsistent with constitution as it would unfairly discriminate and be in conflict with equality in constitution
· Found that relevant sections of  intestate act are readily capable of being applied to spouses in polygamous marriages and each spouse will be entitled to child’s portion of the estate 
· 
Courts findings:
· That the word spouse is not capable of being interpreted to include more than one spouse
· The invalidity issue, the act needs to be changed so it can be in line with constitution 
· The court also found children of polygamous marriages has a claim to inherit
· It is declared that s1 of intestate act is inconsistent with con and invalid as it does not include more than 1 spouse in a polygamous Muslim marriage in protection it affords to “ a spouse”
Courts judgement/outcome: 
· Application for confirmation is granted
· Order by HC confirmed to an extent but:
· That the words  “ or spouses” must appear after the word “spouse” in S1 on IS act
· That children of polygamous marriages can have a claim and that parent is entitled to that claim etc
· 5th respondent must pay all costs of applicant
Jewish marriages 
· There are grounds for dissolution of a Jewish marriage, irretrievable breakdown
· A couple married under Jewish law only can get a divorce if husband grants her a get under the supervision of a Jewish court
· If get married Jewish + civil an wife gets divorced civilly, and gets married civil children are viewed as illegitimate and these children can only marry other illegitimate Jews in terms of Jewish law
· Wife can refuse a get
· This religion is community driven
· S5A OF THE DIVORCE ACT :  provides that in divorce proceedings that despite the granting of a decree of divorce and either spouse by pre scripts of their religion will still be recognised as married and not free to remarry unless the marriage is also dissolved with accordance of the religious pre-scripts  or unless a barrier to the re-marriage  is removed, the courts may refuse to grant a decree of divorce unless court is satisfied that the spouse within whose power it is to have the marriage so dissolved has taken all the necessary steps to have the marriage dissolved or the court may make any order that it finds just.
· i.e. provide protection if spouse has taken all the steps to have get granted an failed, the court can make any other order it sees just
· ARTICLE: 
· How a Wife Obtains a Get When Her Husband Refuses to Grant it
· Due to various problems, the question of how a wife could compel her husband to grant her a get arose.
· One solution is an ante nuptial contract but the courts have been reluctant to assist a wife in the past
· Parliament then added section 5A to the Divorce Act 70 of 1979: through this a court can refuse to grant a civil divorce if the husband refuses to grant a get. 
· It also stated: “or the court may make any other order that it finds just”. 
· 5A. Refusal to grant a divorce. If it appears to a court in divorce proceedings that despite the granting of a decree of a divorce by the court the spouse or either one of them will, by reason of the prescripts of their religion or the religion of either one of them, not be free to remarry unless the marriage is also dissolved in accordance with such prescripts or unless a barrier to the remarriage if the spouse concerned is removed, the court may refuse to grant a decree of divorce unless the court is satisfied that the spouse within whose power it is to have the marriage so dissolved or the said barrier so removed, has taken all the necessary steps to have the marriage so dissolved or the barrier to remarriage of the other spouse removed or the court may make any other order that it finds just.
· CASE: Amar v Amar (1999)
· Facts: The respondent and the plaintiff were married according to civil and Jewish law, under which the wife belonged to the Ashkenazi branch of Jewish orthodox and the husband belonged to the Sephardi branch. The Beth Din grants divorces according to Ashkenazi rules but the husband wanted a divorce in terms of Sephardi rules, yet the order could only be obtained in Israel. The husband was being difficult however, and refused to grant his wife a get because he was dissatisfied with the financial provisions of the divorce settlement (maintenance).
· Result: The court found that the most effective means of procuring the defendant’s co-operation to the granting of a Jewish divorce was to order him to pay the plaintiff the monthly amount of maintenance until such time as their marriage was dissolved according to Jewish law. 
· The court relied on section 5A, in terms of “any other order that it finds just” that the court finds just, to grant the maintenance order which it found necessary to grant the divorce until such time as the religious divorce was obtained. 
· OTHER MECHANISMS TO FORCE PARTIES TO A RELIGIOUS DIVORCE

· Specific performance of settlement agreement or ante-nuptial contracts
· Uncertainty motivates the practice of formulating the so-called conservative ketuba (contract), a clause in the ante-nuptial contract whereby the husband explicitly promises to deliver a get upon a civil divorce. 
· This is not accepted in Orthodox Judaism however, nor is it invariably used in South African law. 
· Ordering a husband to comply with the instructions of the Beth Din (Jewish Ecclesiastical Court)
· In Israel the Beth Din/rabbinical court can compel a reluctant husband to grant religious divorces, however no such mechanism exists in South Africa and there is no judicial power vested in the Beth Din, it is more of an authority in the Jewish communities. (Ashkenazi branch)  
· Bonthuys: “Obtaining a Get in terms of Section 5A of the Divorce Act”
· Judicial reluctance to assist women in obtaining the get furthermore permits the economic coercion of women by their husbands, who can insist that wives reduce proprietary or maintenance claims, forgo custody of children or pay substantial sums of money in return for obtaining a get.
· In effect, courts, by refusing to order husbands to give a get after divorce, first allow husbands to extort financial benefits form wives and then allow them to escape their obligations to perform in terms of the resulting settlement agreements
· The requirement that the get should voluntarily be given by the husband is a problem:
· Beth Din cannot issue a get on behalf of a reluctant husband although in Israel there is specific legislation empowering rabbinical courts to compel reluctant husbands to grant religious divorces
· In South Africa, no similar mechanisms exist although the Johannesburg Beth Din is aware of and sympathetic to the plight of women whose husbands refuse to deliver the get
· Argument that the extensive powers granted to courts under s5A could include ordering a husband to comply with the instructions of the Beth Din or other relevant religious authority but this involves state involvement in decisions of a religious body
· Husbands may prefer imprisonment to granting a get and it is ineffective for those husbands who are already in prison for other offences. 
· The horizontal application of the Bill of Rights means that religious organizations are bound to principles of, inter alia, gender equality. 
· State action forcing a husband to grant a get may infringe on his rights to freedom of religion or conscience (s15(3)), on the other hand this could be a gender and dignity issue because the woman is left disadvantaged

Topic 9: unmarried families:
The definition of marriage
· Marriage = legally long life voluntary union between 1 man and 1 women to the exclusion of all others. ( doesn’t cover polygamy or homosexual)
Definition of co-habitation
· It is a stable monogamous relationship where a couple that does not , or is not allowed to get married(change), live together as spouses
· Includes same sex partners 
Unmarried family’s legal position, civil union etc
· As a result of the law not recognising unmarried families = no protection
· Then there was common law protection = that these partners can enter into a “life partnership contract” and use a “will”  as means to protect each other etc
· If no “will” then what?
· As a result of the recognition of only 1 type of marriage/ family and the definition of marriage – “1 man and 1 women to the exclusion of all others…”  covers only 1 type of family
Protection of life partners-ordinary legal remedies
· Contract: can be used as means of protection between 2 parties- e.g. purchasing a house can be done jointly in both names of purchasers= 50\50 etc. this enables each party to have a claim of those assets 50%. This ensures rounded protection if relationship ends by death or break down – you still have your share.
· Insurance policies and medical aids=  you list depends etc, they are legally recognised
· Enter into a partnership contract: further protection- state in partnership agreement: joint share, you can say at end of relationship XYZ will happen anything goes along within limits of law.
· If the parties didn’t enter incp partnership agreement, you can apply to court for joint liquidation
· Common law damages claim: claim for loss of support, includes same sex
· Acts:  interpretation has been done differently. E.g. insurance = “ members of insured family”
· 
· Can enter into a UNIVERSAL LIFE PARTNERSHIP-
· This can be done expressly or tacitly (conduct)
· 1. Expressly: when parties enter into a contract – the normal laws of contract apply.  Partners can specifically state conditions, rules that will apply
· 4 rules of universal partnerships:
· 1. Each party must bring something of value to partnership, labour, money, skills, property, caring for family etc
· 2.you must carry on for the joint benefit of partners, live together etc
· 3. Objective- must be to make a profit/gain (saving costs, making money etc.)
· 4. The contract must be legal, formalities etc.
· 2. Tacitly:  this occurs by the conduct of the partners, if they fulfil the requirements of UP without entering into it expressly.
· Additional info on up:
· Each partner has un-divided are in assets bought jointly, proportion of the share isn’t always 50/50
· There is an option to include or exclude certain assets 
· Termination of partnership:
· Death or agreement. Agreement must state what happens to assets etc. death = doesn’t mean other partner will get everything executor of estate will look at everything contract will etc.
· Can enter into LIFE PARTNERSHIP CONTRACT:
· Co-habitués/un-married partners can do this
· If you enter incp the LP you can’t have impossible requirements etc same as ANC
· In this contract the partners may undertake to maintain each other, agree on a post-separation maintenance, regulate ownership of property, determine liability of household necessaries and agree on occupation of the common home during the life partnership and after its termination. 
· They may contain any provision which is not illegal, immoral or impossible, such as saying any children they have will be legitimate or that the partnership will be terminated by divorce or A is in a relationship with a student, B, who is not very bright. However A says that he will only maintain B if she gets straight distinctions throughout the degree. 
· ESTOPPABLES:
· If you project yourself as a married couple to a 3rd party- purchasing something on credit
Legislative and judicial recognition:
· Hetro
· Many acts treat heterosexual LP’S/UP’S as equal to spouse in specific circumstances e.g. insolvency act.
· Estate duty act: covers “hetro, homo, spouse”
· Pension funds
· Maintenance act: legal duty of support etc
· Medical aids- cover LPS
·  NOTE: courts have refused to extend the definition of spouse to LIFE PARTNERSSHIPS = volks v Robinson. 

Legal consequences of co-habitation
· Property acquired prior to relationship- in the absence of a proven universal partnership, private property acquired before co-habitation relationship belongs to the partners separately
· Property acquired during the relationship- if no universal partnership, property will belong to the purchaser. If they bought the property jointly, they each have the right to that property even after termination of relationship, one of the partners can’t stop the other one from using that property
· Children born of cohabitation relationships- the mother will be guardian of the child and will have custody, the child gets mothers surname unless arrangement made to take fathers surname

Constitutional challenges to current legal position
· Volks v Robinson
· ?
Domestic partnerships bill
The need for this bill
· Domestic partner is not regulated as people only have 2 choices- 1 civil marriage. 2. Civil union ( hetro and homo sexual)
· Excludes others who choose not to do either of the above – cohabitees.
· Cohabitees can regulate themselves- contract, life partnership/ universal life partnerships
· If partners decide not enter into civil marriage or civil union- they do not get the benefits and protection as offered in the relevant acts- MPA and CVNA.
· This leaves partners vulnerable thus the need for protection- THE DOMESTIC PARTNERSHIP BII ( DRAFT NOW)
· THE DOMESTIC PARTNERSHIP BILL:
· It will not give effect to parties who are already marries, unionised- cant form a domestic partnership if one or both are already married or civil unionised
· The law regulating DP is important as it would protect parties of the DP, dependents
· The aim is to recognise the legal status of people involved in a DP
· Provided for 2 types of DPS- registered and un-registered
· Its def. is the registered or un-registered domestic partnership between 2 persons who are 18 years or older but it excludes people of the same sex as it states “ of the opposite sex”
· 1 of the partners needs to be a S.A citizen or a permanent resident
· DP can be formed expressly or tacitly( by actions, sex, live together etc)
· Registered DP:
· Cant register if either parties are already married or union and 1 partner is a S.A citizen/permanent resident
· It must be done by the proper official ( home affairs)
· After proceedings = get a registration certificate = proof of DP
· Termination of registered DP=  formulate a contract by which provides how and why you can separate / enter into an agreement on how the DP will be terminated
· If minor children involved the parties must go to court= to get a termination order= BEST INTRESTS OF A CHILD.
· Parental rights- fathers must be deemed to be the biological father of the child
· Property division- joint property 1 can’t dispose of property without consent, THERE IS A PRESUMPTION THAT THERE IS A COMMUNITY OF PROPERTY CREATED BUT ITS REBUTTABLE. Courts can make orders regarding division of estate
· Maintenance- a duty of support is created- seen by the means and lifestyle of the spouse (blood from a stone). Once termination either party by agreement can pay maintenance but if NO agreement they must go to court an get it done there
· Succession- a will can determine what happens. If no will and intestate the other DP has a claim as in terms of intestate succession act
· Un-registered DP:
· No formalities = technical problems
· If termination occurs- both or 1 spouse can apply to court for maintenance, property divisions, successions etc. COURT TAKES IT BY A CASE BY CASE ISSUE AND INDIVDUALLY
· If  1 or both parties are civilly married or union – NO DP
· Maintenance = no duty of support automatically but can make an application to court to make the order
· Succession= will – if no will can make a claim. 

Case: volks v. Robinson
Case: Volks v Robinson & others
Parties: applicant: Volks executor – respondent: Robinson (women of deceased man in LP) & others.
Action taken/issues/ relief sought:
· Appeal by volks against HC decision to declare the Maintenance of surviving spouses act un-constitutional and to extend its definition to include at the end of its def. – “the surviving partner of a permanent life partnership.
· Appeal to CC to declare HC decision un-constitutional
Case facts:
· Mrs Robinson was in a permanent Life partnership with the deceased as a result she instituted action a claim against his estate for maintenance. 
· The executor declined the claim as she was not a survivor/ spouse in terms of the maintenance act
· She appealed to HC for relief by changing maintenance act, etc
· The court ruled her favour as it said the act unfairly discriminate based on marital regime etc, violated her right to equality and dignity
· The executor and others appealed this decision to the CC
Courts findings:
· They looked into marriage etc and found that if a couple married civilly = a duty of support. If no marriage = no duty of support
· They looked at the differences between married and un-married couples and found that the act did not discriminate unfairly coz YOU CHOOSE TO GET MARRIED OR NOT, there was nothing stopping them from getting married.
· From above- since no duty of support exists between you and the deceased , why and how can we extend the definition
· They found they were a hetro-sexual couple –
· The court found that they can differentiate between married and un-married families- 
· From above- married- the act is in place to protect married spouses
· From above- unmarried families choose not to get married for many reasons, not to bound legally, freedom and for legal consequences of marriage not to apply to them etc
· The purpose of the Act was to extend the invariable consequences of marriage beyond the death of one of the spouses
Courts judgement/outcome: 
· They cannot for reasons above confirm the judgement of the HC 
· The appeal is successful
· The decision by HC is reversed
Article on Draft domestic partnership 
· .


Topic 10: lesbian and gay families
Intro:
· Previously homosexual families etc were paid absolutely recognition legally.
· The dynamics of family has changed in S.A and the world, has become used to “same sex families and constantly making progress to gain legal recognition
· Now the law has paid home sexual families a fair amount of recognition.
Constitutional rights of gay and lesbian people:
· .
Lesbian and gay parents and their children
CHILDREN
Adoption
· There is nothing to preclude an unmarried person from adopting a child, provided that the proposed adoption is in the child’s best interests
· It is unconstitutional to prevent adoption by reason of the applicant’s sexual orientation
· Partners in a same-sex life partnership may jointly adopt a child or one partner may adopt the child of his/her partner, with the result that the child is deemed to be the legitimate (marital) child of both partners. 
· They share joint guardianship which may be exercised independently, except in respect of those matters for which the Guardianship Act 192 of 1993 requires the consent of both partners. 

Assisted Conception
· Both parties to a lesbian life partnership are deemed to be the parents of a child born to either partner as a result of artificial insemination with the gamete or gametes of any person other than the woman.
· The child will be the legitimate child of the partners, provided that they both consented to the use of artificial insemination

Guardianship
· In principle anyone who can demonstrate sufficient interest is entitled to apply for guardianship of a child
· The decisive criterion is the best interests of the child
· The rules in the Guardianship Act 1993 regulating the exercise of joint guardianship also extend to same-sex couples where both partners are guardians. 

Custody and Access
· In principle, anyone who can demonstrate sufficient interest is entitled to apply for custody of or access to a child.
· The child’s best interests are the main criteria
· Whilst a judge is entitled and indeed required to take into account all factors relevant to the assessment of what is in the child’s best interests, unfair discrimination may result where his reasoning includes recourse to gender stereotypes or any stigmatization of an applicant’s sexuality. 
· 
Protection prior to civil union act: 
· Medical aids, job schemes, uif, paid recognition to them
· Medical aids act “no medical scheme can be registered if it discriminates on the bases of sexual orientation.
· Aliens control act- allowed gay partner of another country to get an immigration permit
· Common law damages claim for loss of support was extended to same sex partnerships
· Act were interpreted diff i.e. “members of an insured family”
Land mark case(s) that lead to the civil union act:
. Case: Minister of home affairs v. fourie. 2.  Coalition for gay and lesbian equality project v minister of home affairs.
Parties: as above
Action taken/issues/ relief sought:
· Recognition of same sex marriages
· Claimed the def. of marriage and Marriage act are un-constitutional as they do not comply with
· S9 of Constitution equality – “ statute may not discriminate based on … “ sexual orientation” 
· S10 of Con “ everyone has inherent dignity and the right to have their dignity respected and protected 
Case facts:
· The applicants originally were 2 women in a relationship for over 10 years.
· They wanted to get married for public recognition and to have the rights and responsibilities that are attached to marriage to apply to same sex marriages.
· No provision for this in our law.
Legal question:  does the exclusion of same sex couples to marry amount to denial of equal protection of the law and unfair discrimination due to sexual orientation, contrary to constitutional provisions.
Courts findings:
· HC: ruled the applicants are barred from getting an order allowing them to marry coz they had not challenged the constitutionality of the Marriage Act.
· SCA: the right of same sex life partners to celebrate secular marriage would have to wait for the constitutional challenge of the Marriage Act. The common law def. should also be extended to include same sex couples
· CC:   there is a need to acknowledge the long history of marginalization and persecution of same sex people. Currently no legal regulation of the family law rights of homosexuals but the constitution reps a radical rupture with the past based on intolerance and exclusion. The movement forward needs to recognise the need to develop society based on equality and respect for all by all
· by drawing on and reinforcing discriminatory practices, the law has failed to secure the; dignity, status, benefits and responsibility for same sex couples that it has done for heterosexual couples
· the use of GENDER specific language in the marriage vow process, shows that only heterosexual couples were contemplated = therefore:
· the common law and S30(1) of MA are INCONSISTANT with the constitution ( equality and dignity) to the extent that they make no provision for same sex couples to enjoy the status, entitlements, and responsibilities they award to hero sexual couples.
Courts judgement/outcome: 
· recommend remedy’s:
· there are 2 ways in which the legislature could possibly deal with this gap:
· 1. Follow simple proposal by equality project to be read with “or spouse” “or husband” in the Marriage Act or 2. Make a new generic marriage act that would give recognition to all marriages.
· Court order:
· the definition of marriage is unconstitutional and invalid to the extent it excludes same sex couples from marrying
· S30 (1) of MA is unconstitutional and the MA is declare invalid to the extent of its inconsistencies.
· These declaration of invalidity are suspended for 12 months from date of judgement to allow parliament to correct defect
· (O’Regan agreed with finding but disagreed with remedy. “She felt court could just extend the common law rule and same time read words on top of S30 would have immediate effect.
· 
Same sex marriage and civil union act: 
· Civil union Act:
· It is the country union of two persons who are both 18 and older, which is solemnized and registered by way of either marriage or a civil partnership. Must comply with formalities of ACT.
· Can call it a partnership or marriage = same consequences
· Legal requirements:
· Must have capacity to act, must be 18 years or older
· Both must agree to enter a civil union, the RULES OF CIVIL MARRIAGES APPLY = ANC, accrual, incp etc.
· Lawfulness- it must be monogamous, either party can’t be part of another civil marriage, customary etc
· Prescribed formalities:
· 1. Marriage officer
· Only in terms of marriage officer- he/she needs to be declared one by the minister of  home affairs
· If a false officer = offence
· Powers of officer similar to the officer in marriage act
· Formalities prior to union ceremony
· Any objections to the union must written and submitted to the marriage officer- the marriage officer must take into consideration in a legal sense.
· Parties must supply ID books if no ID must supply affidavits
· Formalities during the ceremony:
· 2 parties must be present, officer + 2 witnesses
· It can be done at any time before 8 am or after 4pm otherwise apply
· It must be done in a public, private place, open door.
· Marriage officer asks the Q “ do you x yz etc” if say yes give each other right hand then declares union
· NOTE: objections only apply to HOMO unions
· Registration of the union:
· Officer must keep papers and he/she must send them to home affairs
· Consequences of civil union
· Similar to civil
· Civil union act governed by CIVIL UNION ACT
· Invariable consequence:
· Monogamous
· Children born = married parents, this applied in theory but practice father?
· Proprietary consequences:
· Matrimonial systems same as civil
· Dissolution of union
· Governed by divorce act same as civil 
Culture religion and same sex marriage
Marriage officer’s rights to object
· A marriage officer may in writing inform the minister of home affairs, that he objects on the ground of conscience, religion, belief that solemnizing of 2 people of same sex. This will entitle the officer not to be compelled to solemnize such a union 

Topic 13: domestic violence:
Definition of domestic violence
· From the domestic violence act: “It is any controlling or abusive behaviour that harms the safety, health and wellbeing of the applicant any child of the applicant”. 
· From the above we can deduce that it covers a wide range of abuse- physical, emotional, psychological, social, manipulative, harassment, stalking, sexual abuse etc.
· ?
The Domestic Violence Act:
Introduction
· This act came into power in 1998 coz of the recurring issues of domestic violence
· It specifically regulates people in domestic relationships and remedies if domestic violence occurs
· This is best remedy to choose as it can be done promptly (others include criminal and civil remedies but they take long and always complications)
· This act covers all forms of domestic abuse and even provides provisions for elderly people.
· This is done through civil court = civil remedy but the civil order is broke = criminal offence.
Who can apply for domestic order (people who qualify?)
· If the complainant and respondent are deemed to be: -
· 1. Husband and wife to a civil marriage, civil union partners and religious marriage spouses
· 2.People living/ used to be living together= co-habitation in a relationship that is similar to a marriage, partnerships = same sex couples
· 3.Parents of a child or somebody who has parental responsibilities towards a child
· 4.People related by affinity, adoption etc e.g. mother in law
· 5.People who are/were engaged, dating, in a relationship
· 6. If you share or share a residence even if not any relationship, i.e. tendents, communes etc.
· ?
Forms of domestic violence:
· Physical, sexual, emotional, verbal, psychological, financial/economical ( placed in a vulnerable position), stalking/harassment etc
· Conduct harming or causing harm to the safety or health of complainant
Protection orders- process and remedies:
· The interim order:
· The complainant will appear in court and ask for a protection order,  the court will consider the application A.S.AP, they will look at evidence in particular affidavits of what abuse was suffered etc
· Where there is a minor involved the court can appoint the Family Advocate to conduct an inquiry subject to relevance and availability of the Advocate
· If the court is satisfied prima facie then they will issue the interim order or may not. If not the complainant must show that she/he will be harmed and they must provide proof of this
· The court can’t refuse the order on the grounds that there are other remedies available
· Once the order is issued- the court orders the Sheriff to deliver it to the respondent and it will only take effect once the sheriff has reported back to the court that the order has been delivered.
· Additional to the Contents: “ you the respondent must show cause on the date of XYZ, why must not grant this order”
· CONTENTS:
· Stop the committing of any action of abuse
· Stop the action of getting the help of others to commit the abuse
· It can stop the person from entering the residence even if its shared
· Can stop person from entering a part of the residence
· Can stop from going to the place of employment
· Or “any other act” case by case basis i.e.-  sms, email
· [bookmark: _GoBack]Can ask court for an escort to collect possessions
· Economically, the court can order the abusive spouse to pay a certain amount
· Minors- can stop the party from contact with child
· NOTE- this is a civil order and it can’t be ignored. AT THE SAME TIME THE ORDER IS GIVEN, A WARRANT OF ARREST IS ISSUED BUT SUSPENDED UNTILL THE RESPONDET BREAKS THE ORDER
· If the breach does not amount to any harm, the officer may not arrest him but compel him to appear in court to answer why?
· Final order:
· The interim order provided that the respondent must come the court on X date and show cause
· If the respondent fails to arrive = default and the court will finalise the order, in this case it is issued on the primi facie provided the respondent doesn’t arrive – subject to the fact tha the Sheriff did deliver it.
· If the respondent does appear: the court must consider his/her case based on solid evidence and the respondent would provide why the final order shouldn’t be granted.
· Standard of deciding: BALANCE OF PROBABLITIES- scale
· If the court grants the final order, it’s the same as interim order but now ITS FINAL. It is valid and enforceable from the moment the hammer falls
· Variation of order- even after final order decision the complainant can apply for change but court must be satisfied with reasons etc.
Violence that takes place in the moment
· There are provisions for protection of the victim at the scene of a violent incident IN THE EVENT THAT NO APPLICATION FOR A PROTECTION ORDER HAS TAKEN PLACE.
· The police must help you, arrest guilt guy, assistance in medical treatment, shelter etc must be provided.
The role of the police
· If no application of protection order, ( violence in the moment), the police officer needs to hand the harmed party a form in the language he/she understands and this form explains everything he/she can do in the terms of the Domestic violence Act-  it gives all rights/remedies etc in a simplistic language
· Police must arrest the other party 
Jurisdiction of the courts
· Magistrates courts & family courts
· It’s founded where the complainant and respondent live permanently together, place of employment, where the respondent lives employed. Or where the course of action arose
Actual court proceedings
· Different from normal proceedings-  domestic violence court action is done in private
· Only parties themselves, witnesses, legal reps, officers of court. In addition each party can have 3 people to support them but it’s subject to the courts power.
· Publication of the case- no publication to the public, the ID not revealed and any other info the court says so. 1 exception the case may be reported if it goes to a bone fide law report= no use of parties names.  
· Costs both entitled to pay respective legal reps but court can make an order

Reporting of abuse:
· There is no obligation on people to report abuse subject to: if the victim is a minor or an elderly person
· Child abuse: children’s act s10- it lists all the people who have to report the abuse – legal reps, docs, social worker. They must provide if the abuse was sexual, physical, emotional etc. and if they don’t report this abuse it is a criminal offence.
· Sexual abuse had to be reported to police as it covered by criminal procedure act an children’s act
· Elderly person abuse: in terms of the ELDER PERSONS ACT if a party becomes aware of abuse they must report it
· Classification: male- 65 years, female- 60 years. 
· Abuse forms = physical, economic, emotional, negligence or any other conduct. Lack of appropriate action-  in a relationship where there is an expectation of trust and that action or lack of action will lead to the harm of elderly person
· Older persons who need care and protection- if someone is giving care: nurse etc must report abuse.
· Abandoned or neglected people, even people who live on the streets can be abuse
· Elderly people who are addicted to booze/drugs
· Sexually exploited older people

Alternative remedies 
· Children- chapter 8 of the children’s act provides the prevention and intervention of children at risk programme:
· It assists parenting skills. The programme looks at different family environments
· They complete these programs but progress must be made and the court must be satisfied
· Time limit = 6 months
· S 12 of the Constitution provides “everyone has the right to be free at all times from all forms of violence in the public private are”. This can be coupled with the right to bodily & physically integrity.

Gender and domestic violence:
· It is the assumption that women suffer domestic violence but some men can
· Domestic violence is gender specific – mainly females cause = history, marital power, men as head of house hold, economic, patriarchal society. Emotional dependency “ I love him its fine” , economic dependency “  my freedom = children no roof or food for them”
· Domestic violence reinforces male dominant society
· Remedy’s=  s9 equality , international law protection of women 
Articles on domestic violence
Article 1 “money matters, problems with implement DVA”
· Domestic violence act in power 5 years 
· Article focuses on: economic abuse, withdrawal of complaint by women who experience domestic abuse. Also focus on women’s structured economic dependency and socio economic issues that contribute to DV and withdrawal of complaint
· Women’s dependency- on men economically in this case farm workers as normally women and children only get the housing if the husband is employed, if she reports abuse the husband gets fired and this results in her being homeless and this contributes to the  result that “ women will rather take the beating then be left homeless”
· Males use violence in 2 ways either to express their anger through physical assault and the other to use their violence as asserting their Authority.
· Even after protection order is granted when the husband breaks it = jail = no money for women.
· Other instances the husband beats the wife to go withdraw the order in particular the maintenance order, as perpetrators know money is power an keeping that money is a means of asserting control over victim
· DVA is effective as it highlights economic abuse as a form of DV and makes provision for immediate monetary relief
· That when guilty party refuse to provide reasonable financial support for the complainant and children = economic abuse
· Found that applicant sometimes abuse the act to get back at partners etc, 
· That economic abuse is big and powerful
· DVA has recognised that economic abuse is potent weapon and can contribute massively in controlling women abusively- case withdrawals
· DVA provision is good but they need to be properly implemented and effectively used.
Article 2 “dangerous love”
· Based on a research survey in the townships in EC
· Under circumstance of extreme poverty, lack of housing , jobs etc
· Circumstances of the males = idle mind (no jobs) = devils playground (sexual abuse, psychical etc of GFS.)
· These people have nothing to do, no way of asserting themselves.
· The survey = gang activity for males to prove themselves fight over women in community= more girls they have sex with the more respect. Stealing of girlfriends etc. slapping, raping, threating the girl to have sex with them =  way to assert themselves sexily
· Girls= materlistic “her bf has a bmw, you better make a lot of money” guys= sexuality abusive.
· Learns to fight- fists- bottle – knife- gun- rip
· Males exercised their power by forcing gf to have sex. Female response “ its ok I love him” but it’s not ok
· The females had no protection from the community, parents, elders “ that’s what young boys do” = social acceptance of DV behaviour
· The law needs to progress and address these multiple issues
· Even if complainant withdraws complaint- the NPA doesn’t need to
· Time- procedure long- = “take the beating” “roof over my head”. 

