[bookmark: _GoBack]FORMAL ADMISSIONS
PROOF WITHOUT EVIDENCE

FORMAL ADMISSIONS

As you should have gathered by now, every relevant fact alleged has to be proven by evidence. This is the general rule. However, as you should also know by now, there are exceptions to every general rule. And in this case, where you have a formal admission, or a court takes judicial notice of a fact or there is a presumption that operates, then that particular fact will not have to be proven by evidence.

Let’s look at formal admissions first.

When a party makes a formal admission of a alleged fact – the party alleging that fact no longer has to adduce evidence to prove it i.e. it has been admitted and is therefore no longer in dispute. 

The distinction between formal and informal admissions

· Formal – made in court or on pleadings
Informal – made out of court
 
·  Formal – considered conclusive proof of that fact
Informal – can be explained away, evidence can be brought to explain it away 

· Formal – Binding on their makers, can’t be withdrawn without legal processes
Informal – can bring evidence to explain it away

· Formal – Narrow down the issues
Informal – usually serve to raise new issues 

·  Formal – Must intend to make a formal admission – intention tested by subjective test
Informal – Need not even be aware that she is making the admission


The intention of the maker

In order for an admission to be treated as a formal admission, the courts require that the maker must intend the admission to be an admission of a fact which she does not wish to dispute.

AA Mutual Insurance Association Ltd v Biddulph 1976 (1) SA 725 (A)

HELD:
It must clearly and unequivocally appear from the pleadings that the alleged admission has been made expressly, or by necessary implication, or according to rule 22(3) by omitting to deny or deal with the relevant allegation of fact in the plaintiff’s claim.

CIVIL PROCEEDINGS

Sec 15 of CPEA:
It shall not be necessary for any party in any civil proceedings to prove, nor shall it be competent for any such party to disprove any fact admitted on the record of such proceedings.

Supreme Court Rule 22(2)
The defendant in his plea must either admit or deny or confess and avoid all material facts alleged by his adversary

Supreme Court Rule 22(3)
Every allegation of fact in the combined summons or declaration which is not stated in the plea to be denied or to be admitted, shall be deemed to be admitted.

Note therefore, formal admissions in civil matters can either be made at trial or in the pleadings.

Amendment of Pleadings and withdrawal of a formal admission

The court will in certain circumstances allow the amending of a pleading in respect of withdrawing an admission – the rationale being that the court wants the true facts before it. In S v Daniels 1983 (3) SA 275 (A), the court made it clear that it still retains the discretion whether to relieve a party from the consequences of a formal admission made in error.
In order for such amendment to be allowed the litigant must show:
· A bonde fide mistake was made
· The amendment will not cause prejudice to the other side which cannot be cured by an appropriate order as to costs.

What is a bone fide mistake?
e.g. an error of judgment such as failing to appreciate the crucial nature of the fact formally admitted.

Where it is a legal representative making the admission – the party will be bound by such admission unless it can be shown that it was not part of the brief or instructions given to the legal representative.

Once a formal admission is withdrawn – the fact has still be proven, however, the court may still consider the admission and the circumstances surrounding the making thereof and the withdrawal thereof in evidence.

Procedure for withdrawal

A party wishing to withdraw a formal admission will normally have to present oral evidence or evidence on affidavit to satisfy the requirements of it being a bone fide mistake and that no prejudice will be suffered by the other party that cannot be cured by a costs order.

CRIMINAL PROCEEDINGS

Section 220 of the CPA allows for the making of formal admissions either by the accused or the prosecution.

Any formal admission will be deemed to be sufficient proof of the fact so admitted.

The effect and withdrawal of a formal admission in criminal proceedings

S v Seleke 1980 (3) SA 745 (A)
HELD:
A formal admission by an accused relieves the state from having to prove that fact. An accused cannot make a formal admission and then put the state to the proof thereof.
Also made the point that “sufficient proof” is not conclusive proof and therefore the accused can later adduce evidence to rebut that fact – e.g. duress or mistake.

S v Sesetse 1981 (3) SA 353 (A)
HELD:
If at the end of the trial the admitted fact has not been rebutted it then becomes conclusive proof rather than just sufficient proof.

Just like in civil proceedings, a withdrawn formal admission will still be considered as evidence in terms of the circumstances surrounding it.

A formal admission made by one accused is not binding on a co-accused.

Plea of guilty: s 112 (1)(b) and s113 of CPA

Once a guilty plea has been given, s 220 of the CPA no longer applies i.e. a guilty plea is a formal admission of all the material facts alleged in the charge. However, s 112(1)(b) allows for the magistrate to question the accused to determine whether he indeed admits all the material facts. And in terms of s113, if the magistrate is not satisfied that all the material facts have been admitted a plea of not guilty is entered.

If a plea of not guilty is entered, it must be noted that all the facts that have been admitted by the accused up until the magistrate enters a not guilty plea, will stand as formal admissions and the state will not have to prove those facts.

The explanation of plea: s 115 of the CPA

This is where the accused has pleaded not guilty and the court then asks whether the accused wishes to enter a written statement or make an oral statement setting out his defence. The court may also ask questions of the accused to determine what is in dispute. The court will ask an accused whether facts which are not placed on issue can be recorded as an admission – if yes, then they will be admitted facts in terms of s220 and therefore the state will not have to prove them.

The rules of practice and s220

An accused that is unrepresented must be advised as to what the consequences are of making a formal admission. Formal admissions must also be meticulously and correctly recorded – if the admission is ambiguous and capable of more than one meaning, the court will adopt the meaning that is most favourable to the accused.

Formal admissions of facts outside the maker’s personal knowledge

It is not necessary for an accused to have personal knowledge of the fact that he is admitting – however, where there is no legal representative, the court will take extra caution before accepting such an admission and will look whether there are additional grounds supporting that admission.

Both in civil and criminal proceedings formal admissions of facts outside the maker’s knowledge can be accepted, however, the weight attached to such an admission by a court will depend on the particular circumstances of each case.
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