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[zFNz]Flynote : Sleutelwoorde

Mistake - When party entitled to repudiate contract on ground of justus error - Contract - Repudiation of - Justus error.  D - Signature of 'hotel register' at request of receptionist - Clause above signature exempting hotelier from liabilities - Guest not bothering to read - Guest bound by such contract.

[zHNz]Headnote : Kopnota

In determining when an error can be said to be justus for the purpose of entitling a man to repudiate his apparent assent to a contractual term,  E the Courts have taken into account the fact that there is another party involved and have considered his position. They have, in effect, said: Has the first party - the one who is trying to resile - been to blame in the sense that by his conduct he has led the other party, as a reasonable man, to believe that he was binding himself? If his mistake is due to a misrepresentation, whether innocent or fraudulent, by the other party, then it is the second party who is to blame and the first party is not bound.

 F When a man is asked to put his signature to a document he cannot fail to realise that he is called upon to signify, by doing so, his assent to whatever words appear above his signature. If he seeks relief he must convince the Court that he was misled as to the purport of the words to which he was thus signifying his assent. That must, in each case, be a question of fact, to be decided on all the evidence led in that particular case. There is no difference in principle between the case where the allegation is a misdescription of the document and one where  G it is a misrepresentation of its contents; the misdescription of the document - as when a man is told he is merely signing a receipt for a cheque when the document contains a guarantee - is material only in so far as it gives a misleading indication of what the document contains.

The appellant had sued the respondent company, as owner of a hotel, for £125 3s. as damages for the loss of certain clothing and personal effects which were stolen from his room on March 1st 1955, while he was a lodger in the hotel. A magistrate's court having granted absolution  H and a Provincial Division having upheld the magistrate's judgment, in a further appeal, with the leave of the Court a quo, it appeared that on 18th January, 1955, the appellant had, by verbal agreement with the respondent's receptionist, hired a room at a fixed amount per month from 1st February and paid a deposit. He had moved in on 1st February when the receptionist had asked him to sign the hotel register. At the top of the form he had filled in his name, date of arrival, tariff and nationality. Between this and his signature
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at the bottom was a passage reading 'I hereby agree that it is a condition of my occupation . . . that notwithstanding the provisions of section 112 of the Liquor Act, 30 of 1928 . . . the proprietor shall not be responsible for loss or damage to my property brought on the premises, whether arising from fire, theft or otherwise by whomsoever caused, or arising from the negligence or wrongful act of any person in the employ of the proprietor . . .' Appellant's case was based on justus  A error, i.e. he submitted that he was under a reasonable misapprehension that he was not signing a contract but merely a register, in that the receptionist had asked him to sign the hotel register without indicating that what he was asked to sign was really a contract, and without drawing his attention to the important new condition, which had been no part of his oral contract.

Held, as the most essential term, the tariff, had been actually written in by the appellant himself, that he had known that he was signing a document which contained terms of his contract and that he was assenting  B to something in addition to the terms he had himself filled in.

Held, further, as he had chosen not to read what that additional something was, that he had, with his eyes open, taken the risk of being bound by it and that he could not be heard to say that his ignorance of what was in it was a justus error.

The decision of the Cape Provincial Division in George v Fairmead (Pty.) Ltd. confirmed.

 C An appeal from a decision in the Cape Provincial Division (DE VILLIERS, J.P., and VAN WINSEN, J.). The facts appear from the judgment of FAGAN, C.J.

S. Aaron, for the appellant: Respondent's liability is absolute, unless  D it can establish a contracting out; see Davis v Lockstone, 1921 AD 153; Connell v Kluge, 1921 CPD 596; Walker v Carlton Hotels (S.A.) Ltd., 1946 AD at p. 327. Any protection which may be afforded by sec. 112 of Act 30 of 1928, does not avail respondent at this stage. There is still absolute liability up to £20 and the trial Court should therefore not have ordered absolution. Alternatively, if the premises are a  E boarding-house and if there is no absolute liability, respondent is liable for negligence; see Sunnyhoek Private Residential Hotel v Shields, 1953 (1) SA 494; Connell's case, supra at p. 601; Voet, 19.2.30. The onus to establish a contracting-out rests on respondent. If a person signs a contract, not knowing that the document is a contract,  F but believing it to be a document of a different character, then, in the absence of negligence on his part he will not be bound thereby; see Williston, Contracts (Rev. Ed. 1936, vol. 1, sec. 95A); Kerr, Fraud and Mistakes (7th ed., p. 448, quoting Bank of Ireland v M'Manamy); Preller and Others v Jordaan, 1956 (1) SA at p. 496; Wessels, Law of Contract in South Africa (vol. 1, sec. 901); Chitty, Contracts (1955 ed., vol. 1, sec. 408). The contract is not his act at all and is void.  G A fortiori, he is not bound thereby where it is the other contracting party who has led him to believe that the document is not a contract; see Curtis v Chemical & Dyeing Co., 1951 (1) A.E.R. 631; L'Estrange v Graucol, 1934 (2) K.B. at p. 407; Burger v C.S.A.R., 1903 T.S. at p. 578. Where the signatory knows that the document is a contract, he is  H under a duty of care and even though under a misapprehension as to its contents, if he was negligent he may be held to the actual terms of the contract; see Williston, op. cit., p. 305, n. 2, quoting Alexander v Brogley; Kerr, op cit., p. 448, ad n. 5. There was no negligence on the part of appellant because he had already concluded a verbal contract and could not be expected to realise that he was now entering into a fresh contract; cf. Olley v Marlborough Court, Ltd., 1949 (1)
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A.E.R. 127. Further, he was told that he had to 'sign the register'. Alternatively, if appellant is bound by his signature and if respondent has thus contracted out, the terms of the contract are not wide enough to excuse respondent from gross negligence; see Dönges, Liability for Safe Carriage of Goods (p. 111, quoting Glück, sec. 489); Naylor v.  A Munnik, 3 S. 187; Farm Implements Co., Kroonstad v Minister of Railways, 1916 OPD at p. 187; C.S.A.R v Adlington, 1906 T.S. at p. 974. In the case of public carriers, innkeepers and the like, who provide essential services, the law does not allow them to contract out of gross negligence. The test is whether, on the evidence, a reasonable  B man might or could find gross negligence; see Gascoyne v Paul and Hunter, 1917 T.P.D. 170; Berkowitz v New Pioneer G.M. Co., 1927 T.P.D. 610; Hodgkinson v Fourie, 1930 T.P.D. 740; Alla v Thaba, 1939 NPD 231; Bozas v Zululand Motors, 1942 NPD 340; Carnis v S.A.R., 1927 W.L.D. 46. The Court should not, at the close of plaintiff's case, have regard to probabilities; see Anglo African Shipping Co. (S.A.), Ltd. v.  C Weiskopf AD May 21, 1956 (not reported). Alternatively, even if respondent established a contracting out which excused it from gross negligence, it was not competent for the Court to grant absolution from the instance. If the onus was on respondent, and this was discharged, the proper judgment was judgment for defendant, and there was no room for an absolution judgment; see Arter v Burt, 1922 AD at p. 306;  D Challinger v Speedy Motors, 1951 (1) SA at p. 349; Schoeman v Moller, 1949 (3) SA at p. 957.

H. R. Jacobs, for the respondent: There is no evidence that respondent is an innkeeper; see Burrows, Words and Phrases (s.v. 'Inn'); Halsbury's Laws of England (3rd ed., vol. 21, paras. 934, 936); Connell v Kluge,  E 1921 CPD 596. In any event, the contract in question absolves respondent from liability. In the absence of fraud or misrepresentation, a person is bound as a matter of law by a document to which he has set his signature; see Cheshire & Fifoot, Law of Contract (2nd ed., p. 94); Anson, Law of Contract (11th ed., p. 147). There was no fraud or misrepresentation in the present case; see Goedhals v Massey Harris &  F Co., 1939 E.D.L. 314. When he signed the document setting out the contract in question, appellant knew he was signing some form or book containing contractual terms or at least dealing with his stay at respondent's establishment. Accordingly he is bound, see Halsbury, supra, vol. 11, para. 588. By signing the document without reading it  G because he 'did not bother to read it' appellant was negligent; see Halsbury, ibid.; Patel v le Clus (Pty.), Ltd., 1946 T.P.D. 30; Wessels, Law of Contract in South Africa (2nd ed., paras. 895 and 966); Bhikhagee v Southern Aviation (Pty.), Ltd., 1949 (4) SA at p. 110. Absence of negligence is a pre-requisite to a plea of non est factum; see Halsbury, ibid. Respondent was not negligent and certainly not  H grossly negligent; see Hamilton and Smythe v Grand National Hotel (Pty.), Ltd., 1949 (4) SA at pp. 471 - 3; Sunnyhoek Private Residential Hotel v Shields, 1953 (1) SA at p. 500. Even if the magistrate was wrong in granting absolution instead of judgment for defendant, appellant cannot rely thereon.

Aaron, in reply.
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Cur. adv. vult.

Postea (March 27th).

[zJDz]Judgment

 A FAGAN, C.J.: The proceedings in this matter were originated in the magistrate's court of Wynberg (Cape). The appellant there sued the respondent company, owner of a hotel known as Fairmead Court, for £125 3s. 0d. as damages for the loss of certain clothing and personal effects which were stolen from his room on 1st March, 1955, while he was a lodger in the hotel. At the close of the plaintiff's (appellant's) case,  B the magistrate granted absolution. The Cape Provincial Division upheld the magistrate's judgment, and gave the appellant leave to appeal to this Court.

The appellant took occupation on 1st February, 1955, of a room situated on the second floor of the annexe to the hotel. In the morning of 1st  C March he left his room as usual to go to work, leaving his door locked with a Yale type lock and another door, which could open on to an outside stairway but which was in fact no longer being used, secured by a sliding bolt on the inside. When he returned that evening he found his main door still locked and the bed unmade (that had happened before, he said), but he found the bolt of the back door, as he put it in his evidence,


'half undrawn . . . just on the edge of the socket. I think a person could have forced it from the outside.'

His clothing and other personal effects, including three suitcases, were missing.


'The aforesaid articles,' said the summons, 'are missing and have been unlawfully and wrongfully removed due entirely to the gross negligence and carelessness on the part of the defendant Company in one, more or all of the following respects,'

and particulars were then given of the alleged negligence. The defence set up in the plea was a total denial of the various acts of omission and commission complained of and an averment that the appellant had signed a form limiting the hotel's liability in respect of property  F brought by him upon the premises. No replication was filed, and the averments in the plea had therefore, in terms of the magistrate's court rules, to be taken to be denied.

The magistrate dealt in his judgment with each of the specific  G allegations of negligence and found no negligence established in respect of any of them by the evidence led for the appellant. He also held that the appellant was bound by the terms of the document limiting the respondent's liability, which the appellant admitted having signed.

I shall first of all consider the issue raised in connection with this document, as my conclusion on it will affect my consideration of the issue of negligence.

 H The appellant's evidence was to the effect that on 18th January, 1955, he made arrangements with the respondent company through a Miss Gurek, the housekeeper-receptionist, to stay at Fairmead Court as a paying guest, in a room that was shown him, from 1st February at £27 per month plus £1 10s. 0d. for garage space. He signed no document on that date and no mention was made of one. The only agreement was the verbal one made with Miss Gurek and it was binding as far
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as he was concerned. He paid a deposit of £3 at Miss Gurek's request. There was no mention of any condition excluding the hotel from liability for loss by fire, theft, etc.

I now quote the passages in the appellant's evidence that relate to the signing of the form on which the respondent relied:


'I moved in on 1.2.55 with my luggage. I saw Miss Gurek in the office,  A in the main building. She asked me to sign the hotel register. I signed it. My attention was not drawn to anything specific in the hotel register. I was not told by Miss Gurek then or before that the verbal agreement made on the 18th January was subject to other conditions. The hotel register did not take long and there was no discussion at all. . . .


I hand in the original form of register which I signed on 1.2.55 - Exh. 'A'. this has been extracted from a book and the form is one of three to a page. Miss Gurek did not complete the form before I signed  B it. She did not read the form or explain it to me. . . . The writing in ink on exh. 'A' is my handwriting. I wrote my name on top, date of arrival, tariff and nationality and I signed it. The room number was not filled in. It took about half a minute to fill in the form. I did not have in my mind that I was entering into a new contract, merely that I was signing a register. That is all Miss Gurek asked me to do. I did not read or discuss the text of the form with Miss Gurek. The original was not given to me. . . .


 C I agree that there is a long passage in exh. 'A' above my signature. I also filled in my date of arrival, tariff and nationality. I did not read the conditions. It was presented to me as the hotel register. I did not bother to read it.'

While in the record we have only a typed copy of exh. 'A', specimens taken from the register were, by consent, handed to us by counsel.  D Comparing them with the typed copy and with the evidence, we can form an exact picture of the original, and can say that it was a portion of a page, bounded by perforated lines so that it could easily be torn from the page. The page itself, if this portion was one-third of it (as the appellant's evidence indicates), must have been somewhat bigger than an ordinary foolscap page. There is printing in English and in Afrikaans.  E There are spaces in which certain particulars had to be filled in; these, says the appellant, were filled in by himself. These particulars are followed by eleven lines of printing, English (beginning with the word 'I hereby agree') on the left-hand side of the page and Afrikaans next to it on the right-hand side, and below each of these passages is a  F space for 'Signature of Visitor' ('Handtekening van Besoeker'). The appellant appended his signature on the left-hand side, i.e. below the English words.

The English version, with the particulars filled in by the appellant, reads as follows:


'Rondebosch. Fairmead Court (Pty.) Ltd. 258 Rondebosch.


Name Mr. S. George


*Address  G 


**Date of arrival 1.2.55 **Room Number 
**Tariff £27 p.m. *Nationality S. African.


I hereby agree that it is a condition of my/our occupation or visit to these premises that notwithstanding the provisions of sec. 112 of the Liquor Act, 30 of 1928, a copy of which is exhibited in the hotel premises and to which my attention has been directed, the proprietor shall not be responsible for loss of or damage to my/our property brought upon the premises, whether arising from fire, theft. or  H otherwise by whomsoever caused, or arising from the negligence or wrongful act of any person in the employ of the proprietor. Money or valuables may be handed to the proprietor for custody, when a special receipt will be issued accordingly. All visitors, whether or not they occupy rooms, are deemed to contract with the proprietor on this basis.


Signature of visitor Sgd. S. George
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Date of departure and address to which proceeding'

Mr. Aaron submitted that the onus rested on the respondent to prove that the appellant agreed, on 1st February, to a variation of the contract that had been orally concluded on 18th January. I accept that submission with this qualification; that when the document was put in evidence and  A the appellant's signature to it was admitted, the onus  resting on the respondent was discharged unless the evidence also disclosed some fact which in law entitled the appellant to repudiate the document. If the action had been brought in the Supreme Court, where the Rules would have required the filing of a replication, an admission of the signing of the  B document in the replication would have necessitated the pleading of some further fact by reason of which the appellant was not bound by it, and the onus of proving that further fact would clearly have rested on the appellant.

In Burger v Central South African Railways, 1903 T.S. 571, INNES, C.J., said at p. 578:


'It is a sound principle of law that a man, when he signs a contract, is  C taken to be bound by the ordinary meaning and effect of the words which appear over his signature. There are, of course, grounds upon which he may repudiate a document to which he had put his hand. But no such grounds have been shown to exist in the present case. Consider the circumstances under which this note was signed. Neither fraud nor misrepresentation has been alleged; nothing was said by any railway official which misled the signatory; the language of the document was one which the consignor understood; no pressure of any kind was  D exercised. All that can be said is that the consignor did not choose to read what he was signing, and after he had signed did not know the particulars of the regulations by which he had agreed to abide. For the Court to hold upon these facts that the appellant is legally justified in repudiating his signature would be a decision involving far-reaching consequences, and it would be a principle unsupported by any principle of our law. The mistake or error of the signatory in the present case was not such justus error as would entitle him to claim a restitution in  E integrum, or as could be successfully pleaded as a defence to an action founded upon the written contract, and therefore it cannot be used for the purpose of attacking that contract when the railway seeks to rely upon it.'

In the case before us Mr. Aaron submitted that the appellant was under the reasonable misapprehension that he was not signing a contract but  F merely a register, or at any rate that no new condition was being introduced into his contract. The point thus raised is that of justus error.

Amongst the grounds for the appellant's misapprehension Mr. Aaron mentioned the fact that the respondent's employee, the receptionist, had asked him 'to sign the hotel register', without indicating that what he  G was asked to sign was really a contract, and without drawing his attention to the important new condition, which had been no part of his oral contract, but to which he would be putting his hand.

I did not understand that by this argument Mr. Aaron was alleging fraudulent misrepresentation as a substantive ground on which the  H appellant could repudiate the document. There is no suggestion in the appellant's evidence that Miss Gurek tried to hide anything in the document from him or called it a hotel register for the purpose of inducing him to sign it without reading it. The name she used was not a misrepresentation; it was the hotel register which she was putting before him for his signature, but this hotel register also contained contractual terms.

Mr. Aaron was, however, quite entitled to use Miss Gurek's words,
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as he did, as one of the factors operating in support of his submission that there were circumstances which made the appellant's failure to read the document excusable. The circumstances he relied on were: that the appellant already had a concluded oral agreement with the respondent, and had no reason to expect that he would be asked to sign a written  A one; that the document was put before him merely as 'the hotel register'; and, in particular, that his attention was not drawn by Miss Gurek to the inclusion of a new term in the contract.

When can an error be said to be justus for the purpose of entitling a man to repudiate his apparent assent to a contractual term? As I read  B the decisions, our Courts, in applying the test, have taken into account the fact that there is another party involved and have considered his position. They have, in effect, said: Has the first party - the one who is trying to resile - been to blame in the sense that by his conduct he has led the other party, as a reasonable man, to believe that he was binding himself? (vide Logan v Beit, 7 S.C. 197; I.  C Pieters & Company v Salomon, 1911 AD 121 esp. at pp. 130, 137; van Ryn Wine and Spirit Company v Chandos Bar. 1928 T.P.D. 417, esp. at pp. 422, 423, 424; Hodgson Bros v South African Railways, 1928 CPD 257 at p. 261). If his mistake is due to a misrepresentation, whether innocent or fradulent, by the other party, then, of course, it is the second party who is to blame and the first party is not bound.

 D Mr. Aaron referred us to several cases, out of the many that can be quoted on this point, where a party was held not to be bound by a document he had signed because he had been misled either as to the nature of the document or as to its contents. Thus in Mans v Union Meat Co., 1919 AD 268, the appellant was held not to be bound by a  E memorandum which contained a guarantee and which he had signed without reading or understanding it on the representation of the respondent's representative that he was merely acknowledging receipt of a cheque. In the English case of Curtis v Chemical Cleaning and Dyeing Company Limited, 1951 (1) A.E.R. 631 (C.A.), the plaintiff, when delivering a dress to the defendant company for cleaning, was asked to sign a document which contained a clause that the dress


'is accepted on condition that the company is not liable for any damage howsoever arising.'

She asked why she had to sign it, and was told that the defendants would not accept liability for damage done to beads and sequins on the dress; whereupon she signed without reading the whole document. It was held  G that the firm's assistant had made the misrepresentation innocently, but that nevertheless, as the plaintiff had relied on it, she was not bound by the wider indemnity contained in the document. In Shepherd v Farrell's Estate Agency, 1921 T.P.D. 62, a man who wished to sell his business had gone to an estate agency, being induced by a newspaper advertisement of the agency: 'Our motto: no sale, no charge.' He was  H given a document to sign, containing what MASON, J., (at p. 64) described as 'a most unusual and special form of agreement with reference to commission', and which was in direct conflict with the advertisement, viz., that the agency would have the sole selling rights and would receive commission if the business was sold within three months, whether through the agency or not. His attention had
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not been drawn to the fact that the terms of the advertisement were being departed from, and he was held not to be bound by the condition.

When a man is asked to put his signature to a document he cannot fail to realise that he is called upon to signify, by doing so, his assent to  A whatever words appear above his signature. In cases of the type of which the three I have mentioned are examples, the party who seeks relief must convince the Court that he was misled as to the purport of the words to which he was thus signifying his assent. That must, in each case, be a question of fact, to be decided on all the evidence led in that particular case. I see no difference in principle between the case where the allegation is a misdescription of the document and one where  B it is a misrepresentation of its contents; the misdescription of the document - as when a man is told he is merely signing a receipt for a cheque when the document contains a guarantee - is material only in so far as it gives a misleading indication of what the document contains.

Let us now examine the facts in the case before us.

 C The appellant was asked to sign a form contained in a book which Miss Gurek put before him as 'the hotel register'. He had to sign below certain words, some of which set out particulars which he had to fill in himself. By his signature he was to signify his assent to these words.

 D The description of the book as 'the hotel register' might have been some indication to him of the subject matter to which those words related, but beyond that I fail to see how the description could have been taken by him to be a representation of the specific contents, or at any rate the full contents, of the passages to which he was to append his signature.

 E An hotel register may well contain terms of the contract between the guest and the hotel. This one did contain such terms, and the appellant's attention was drawn to the fact that it did by its containing items which he filled in himself and which were terms of his contract. There were spaces for inter alia, date of arrival, room number, tariff. The appellant filled in two of these items, so he must  F have seen all three, and the three together contained the full terms of the agreement he said he had verbally concluded on January 18th - except for the garaging of his car, which might have been considered as a separate agreement. The most essential term - the tariff, '£27 p.m.' - was actually written in by the appellant himself.

 G So now he knew that he was signing a document which contained terms of his contract. Just below the items he had filled in, but above the space for his signature, he saw what he himself in his evidence described as 'a long passage.' The merest glance at it would have shown him that it commenced with the words 'I hereby agree'. But he 'did not bother to  H read it'. Yet he signed - putting his signature below the English version, not the Afrikaans, thus prima facie indicating that it was the English version by which he chose to be bound.

Mr. Aaron says that he did not expect a new term to be introduced, and should have had his attention drawn to it. But he knew that he was assenting to something, and indeed to something in addition to the terms he had himself filled in. If he chose not to read what that additional something was, he was, with his open eyes, taking the risk

1958 (2) SA p473 

FAGAN CJ

of being bound by it. He cannot then be heard to say that his ignorance of what was in it was a justus error.

The magistrate dealt seriatim with the various grounds of negligence set out in the appellant's summons, and found that the evidence did not establish any of them. The evidence seems to me to fail to show a causal  A connection between the disappearance of the goods and the hotel's alleged derelictions of duty, but as I have found that the appellant is bound by the condition he signed, it is enough to say that none of the theories advanced for the loss would not be covered by the words


'loss . . . arising from theft, or otherwise by whomsoever caused, or arising from the negligence or wrongful act of any person in the employ of the proprietor';

and the hotel's liability for such loss has been expressly excluded by the contract. It is therefore unnecessary for me to consider any other aspect of the question of negligence or to consider the absolute liability, to the extent of £20, that might, in the absence of contract, have rested on the company - assuming the correctness of Mr. Aaron's  C contention that it is an innkeeper - on the principle laid down in Davis v Lockstone, 1921 AD 153, as modified by sec. 112 of the Liquor Act, 1928.

In the result the appeal is dismissed with costs.

 D STEYN, J.A., MALAN, J.A., PRICE, A.J.A., and VAN BLERK, A.J.A., concurred.

Appellant's Attorneys: Arthur E. Abrahams & Gross, Cape Town; Lovius & Block, Bloemfontein. Respondent's Attorneys: MacCallum & Co., Cape Town. Fred S. Webber & Son, Bloemfontein.
