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[zFNz]Flynote : Sleutelwoorde

 G Exchange control - Exchange control regulations promulgated in GN R1111 of 1 December 1961 under s 9 of Currency and Exchanges Act 9 of 1933 - Contravention of s 2(1) of regulations - Plaintiff having sold Zimbabwean currency to defendant without Treasury's permission when neither was authorised dealer - Court, having regard to peremptory nature of  H prohibition set forth in s 2(1), striking down agreement.

Contract - Legality - Illegal contract - Contract involving commission of act regarded as illegal in foreign country - Courts should not, as matter of public policy, enforce contracts involving perpetration of illegal acts in friendly foreign countries.

 I Contract - Legality - Illegal contract - Recovery of property delivered in terms of illegal contract - Maxim in pari delicto potior est condicio defendentis -Relaxation of - Plaintiff having sold Zimbabwean currency to defendant in Zimbabwe - Defendant to have paid, in South Africa, 90% of face value of currency delivered in South African rands - Defendant having failed to do so - Transaction involving transgression of both South  J African and Zimbabwean

1996 (1) SA p245 

 A exchange control regulations - Contract struck down as illegal and unenforceable - Return of rand equivalent of Zimbabwe currency paid over would leave plaintiff in better position than had contract been performed - This illogical and inconsistent - Furthermore, Courts not to be seen signalling encouragement to those intent on breaching currency control  B regulations - In addition, no fraud proven and finding that defendant unjustly enriched not possible - Not proper case for relaxation of par delictum rule.

[zHNz]Headnote : Kopnota

The plaintiff claimed R262 031,16 from the defendant on the ground of a breach of contract. Stripped to their bare essentials, the rights and obligations of the parties in terms of the contract were that the  C plaintiff was to deliver to the defendant's agent in Zimbabwe 380 000 Zimbabwean dollars in exchange for which the defendant would, after the expiry of a period of six months, pay the plaintiff in South Africa 90% of the value of the Zimbabwean currency in South African rands. The defendant however failed to comply with his obligations. Hence the instant action in a Local Division. The defendant's plea was that the contract had to be struck down as unenforceable on the basis of illegality  D because a contravention of applicable South African and Zimbabwean exchange control regulations had been committed. It was clear from the facts that the parties had intended South African law to govern the contract. The South African Exchange Control Regulations as promulgated in Government Notice R1111 of 1 December 1961 provided in s 2(1) that 'except with permission granted by the Treasury . . . no person other than an authorised dealer shall buy or borrow any foreign currency . . . from or sell or lend any foreign currency . . . to any person not being an authorised dealer'.

 E Held, that what the parties did amounted to a sale of Zimbabwean currency by the plaintiff and a purchase thereof by the defendant, and that it followed that the agreement contravened s 2(1) of the above Exchange Control Regulations. (At 249J and 250B.)

Held, further, having regard to the peremptory nature of the prohibition in s 2(1) of the regulations, that the agreement itself fell to be struck down as a nullity. (At 250C-D.)

The Court went on to consider, on the premise that the aforegoing  F conclusion was incorrect and that the agreement did not constitute a breach of the South African Exchange Control Regulations, what effect the Zimbabwean Exchange Control Regulations would have had on the agreement; in other words, how South African law viewed a contract, the performance of which involved the commission of what was regarded as a criminal act in a foreign country.

Held, that the principle enunciated in Regazzoni v K C Sethia (1944) Ltd  G [1957] 3 All ER 286 (HL) that Courts should not, as a matter of public policy, enforce contracts involving the perpetration of illegal acts in friendly foreign countries, was a sound and salutary one which ought to be adopted and applied in South African Courts. (At 251B/C-D.)

Held, further, that on this basis as well the contract was illegal and unenforceable. (At 251D.)

The Court proceeded to deal with plaintiff's alternative claim that, in  H the event of the Court finding that the contract was unenforceable because it contravened currency exchange regulations, it would be in the interests of public policy for the Court to uphold her claim. For the purposes of the alternative claim the plaintiff accepted that the contract was illegal and unenforceable and that therefore the rule in pari delicto potior est condicio defendentis applied. However, the plaintiff contended that the par delictum rule had to be relaxed in the instant case in accordance with  I the principles set forth in Jajbhay v Cassim 1939 AD 537.

Held, that this part of the case presented the most difficulty: did the doing of simple justice require that the plaintiff should recover what she had paid to the defendant's agent in Zimbabwe or should she be non-suited in the interests of public policy? (At 252J-253A.)

Held, further, that strong policy considerations were at the core of the decision already reached to strike down the contract, and that it would be somewhat illogical and inconsistent to reach a conclusion on the question  J of the relaxation of the par
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 A delictum rule which had the effect of putting the plaintiff in a better position than she would have been in had the contract been performed. That situation would arise if the return in South Africa of the rand equivalent of the Zimbabwe currency paid over was ordered. (At 253A/B-C.)

Held, further, that another relevant policy consideration was that no court, however sympathetic it was to the plight of would-be emigrants  B whose assets were trapped by stringent exchange control regulations, ought to be seen to be signalling any form of encouragement to those who were intent on breaching the exchange control regulations in either country. (At 253C-D.)

Held, further, that another relevant consideration was whether the defendant had been unduly enriched: on the evidence it appeared that the defendant had relied on persons in Zimbabwe to carry out his purpose and that it was likely that there had been a weak link in the chain which had brought about the loss, with the result that the probabilities were that  C the money had remained in Zimbabwe. (At 253D/E, 253F/G, 253F/G-H.)

Held, further, that this was accordingly not a case where the defendant had deliberately defrauded the plaintiff, and that in these circumstances a finding that the defendant had been unjustly enriched could not be made. (At 253H.)

Held, accordingly, that this was not a proper case for the relaxation of the par delictum rule. (At 253I.) Action dismissed.

 D The following cases were cited in the judgment of the Court:

Barclays National Bank v Brownlee 1981 (3) SA 579 (D)

Brandt v Bergstedt 1917 CPD 344

Jajbhay v Cassim 1939 AD 537

Ralli Brothers v Compañia Naviera Sota y Aznar [1920] 2 KB 287 (CA)

Regazzoni v K C Sethia (1944) Ltd [1957] 3 All ER 286 (HL)

Swart v Smuts 1971 (1) SA 819 (A) .  E 

[zCIz]Case Information

Civil trial in an action for breach of contract. The facts appear from the reasons for judgment.

V M Niles-Dunér SC (with her J A Julyan) for the plaintiff.

D A Gordon SC (with him S R Mullins) for the defendant.  F 

Cur adv vult.

Postea (2 August 1993).

[zJDz]Judgment

Levinsohn J: In this action the plaintiff claims payment of R262 031,16  G from the defendant. The cause of action is based in the main on a breach of contract and is pleaded as follows:


'3.  During or about the last week of April 1990, and at Amanzimtoti, an oral contract was concluded between the plaintiff, the defendant and Paul Christopher Henry (hereinafter referred to as Paul).


 H 4.  In concluding the said contract, the plaintiff was represented by Paul, who was duly authorised thereto.


5.  Express and material terms of the said contract were that


(a)
the defendant would facilitate the importation of certain moneys  I belonging to the plaintiff and Paul into the Republic of South Africa from Zimbabwe;


(b)
such importation would be effected by -



(i)
the payment, in Zimbabwe, to an agent of the defendant of Zimbabwean dollars belonging to the plaintiff and Paul;



(ii)
the payment, in the Republic of South Africa, by the defendant  J to the plaintiff and Paul of the equivalent
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  A 



amount of South African rands, less 10% of the face value of such Zimbabwean dollars;


(c)
such 10% would be retained by the defendant as consideration of the said importation;


(d)
payment in the Republic of South Africa would be effected by the  B defendant within a period of six months from the date of payment to the defendant's agent in Zimbabwe.


6.  Pursuant to the terms of the said contract -


(a)
on 6 May 1990, Paul, acting personally and as representative of the plaintiff, paid to the defendant's agent, one Kevin Chambers,  C in Zimbabwe, the sum of 386 000 Zimbabwean dollars;


(b)
on 7 May 1990, Paul, acting as aforesaid, orally informed the defendant of such payment.


7.  Of the said amount of 386 000 Zimbabwean dollars -


(a)
321 000 Zimbabwean dollars belonged to the plaintiff; and

  D 
(b)
65 000 Zimbabwean dollars belonged to Paul.


8.  In breach of the said contract, the defendant failed to pay any amount of South African rands to the plaintiff or Paul on 6 November 1990 or at any time subsequent thereto.'

There is an alternative cause of action which I shall presently refer to.

The defendant in his plea essentially places in issue that a contract was  E concluded as alleged. He pleads in the alternative that if it is found that a contract was indeed concluded such contract falls to be struck down as unenforceable on the basis of illegality because a contravention of the applicable exchange control regulations in both Zimbabwe and South Africa was committed.

 F The salient facts which emerge from the uncontradicted evidence adduced by the plaintiff and her witnesses are the following.

In 1990 the plaintiff and her son Paul were living in Harare, Zimbabwe. At that time they were both residents of that country. They decided to emigrate to South Africa to join the plaintiff's other son, Dean, who had  G resided in South Africa for some time. All plaintiff's assets, including an immovable property, were in Zimbabwe. The plaintiff was faced with the difficulty that, if she did emigrate, her Zimbabwean assets would be blocked and she would not, subject to being entitled to a rather meagre allowance, be able to remove funds out of Zimbabwe.

 H This action stems from efforts made by the plaintiff and her sons to overcome the problems created by the Zimbabwe Exchange Control Regulations.

In 1989, while the plaintiff was contemplating emigration from Zimbabwe, her son, Dean, was introduced to the defendant. Through an acquaintance Dean had learnt that the defendant, who was then employed by the Old  I Mutual Assurance Co as a financial adviser, was able to 'externalise' funds from Zimbabwe into South Africa. During November 1989 Dean communicated with the defendant. A meeting was held at the offices of Old Mutual in Amanzimtoti. According to Dean he asked the defendant about 'externalising funds' and the defendant said he was in a position to do  J so. Dean explained that his
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 A brother and mother were still in Zimbabwe and they wished to leave. He enquired from the defendant as to how the defendant went about moving these funds and the defendant refused to elaborate, saying words to the effect 'that's why you pay me 10% for my service'. During the course of the meeting the defendant said that one of the options offered was that  B the particular sum in Zimbabwean dollars was to be handed over in Zimbabwe and that within six months of such handing over he (the defendant) would pay in South African rands the sum equal to 90% of the face value of the dollars so handed over. The defendant gave to him a piece of paper containing the names of two persons in Zimbabwe. These two were  C apparently the persons who would be contacted before the money was handed over.

During December 1989 Dean went to Zimbabwe and explained to the plaintiff and his brother what he had been told by the defendant. Both plaintiff and his brother thought it was a good idea as they were anxious to bring their funds out of Zimbabwe. The plaintiff and Paul Henry arrived in  D South Africa during March. In April Dean and Paul contacted the defendant and told him they were ready to proceed with the scheme previously discussed. They met him on 27 April 1990. A discussion took place and the defendant repeated basically what he had said to Dean at their earlier meeting in November 1989. He also indicated that he would give them the  E name of a new person to contact before they returned to Zimbabwe. He said that he would pay both the plaintiff and Paul by cheque within six months of the date of delivery of the money. An agreement to hand over a cash sum in Zimbabwean dollars to an agent of the defendant was reached.

 F Pursuant to this agreement an amount of 386 000 Zimbabwean dollars in cash was handed over to Kevin Chambers by Paul Henry at the rear of the public swimming pool premises in Harare. This occurred on 30 April 1990. Kevin Chambers was named by the defendant as the person to whom the money would be given. The next day the defendant was told that the handing over of the money had occurred and he said he would make a note of that fact.

 G When the six-months period had expired the defendant failed to make payment, citing various problems that he had. The defendant also invited the Henrys to contact his brother Gray Branfield in Johannesburg, which they did. It is unnecessary to summarise in any detail the meetings that Paul and Dean Henry had with Gray Branfield or for that matter the  H defendant. It is sufficient to say that no money, save for 80 000 Zimbabwe dollars which was repaid in Zimbabwe, was forthcoming from either the defendant or Gray Branfield and the plaintiff and her son Paul were eventually compelled to bring this action.

Dean Henry was cross-examined and his version was disputed in certain  I respects. I find it unnecessary to detail these in this summary because the defendant chose not to testify in support of the version foreshadowed in cross-examination.

Thus the plaintiff's version stands uncontradicted. Both Paul and Dean Henry were, to my mind, good witnesses and no reason whatsoever exists not to accept their evidence. I find, therefore, that the following facts are  J proved on a balance of probability:
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 A 1.  That during April 1990 an oral contract was concluded and its terms were as follows:


(a)
The plaintiff would cause an amount of 380 000 Zimbabwean dollars to be handed over to Kevin Chambers in cash.


(b)
Within six months of the handing over of such cash the defendant  B would pay by cheque in South African rands an amount equal to 90% of the face value of the said amount of Zimbabwean dollars so handed over.


2.  The plaintiff performed her obligations in terms of the contract inasmuch as she caused cash to be handed over to Kevin Chambers.


 C 3.  Kevin Chambers was the appointed agent of the defendant and delivery of the money to him was equivalent to delivery to the defendant.


4.  The defendant failed within the six-months period to make payment to  D the plaintiff notwithstanding several demands that he do so.

The principle thrust of the defendant's case is that this Court should refuse to enforce the contract in casu because it is an agreement to contravene both the Zimbabwean and the South African Exchange Control Regulations.

During argument both counsel appeared to assume that the proper law of the  E alleged contract was South African law. There was no suggestion that Zimbabwean law would be applicable, despite the fact that an integral part of the contract in question fell to be performed in that country. It seems to me that there are a number of factors which point to the conclusion that the parties intended South African law to govern the  F agreement. These are, firstly, that both the plaintiff and the defendant were at the time residents in South Africa; secondly, that the contract was entered into at Amanzimtoti; and, thirdly, that the final payment was to be made in Amanzimtoti. I think it is fair to say that in all circumstances the country that is most closely connected with the parties and the agreement is South Africa.  G 

It is necessary now to analyse the agreement in question to determine whether it falls foul of the South African Exchange Control Regulations.

Stripped to its bare essentials, the contractual rights and obligations of the parties can be stated thus:'Deliver to my agent an amount in Zimbabwe currency and I shall after the expiry of a six-months period pay you in South African rands 90% of the face value of the currency so delivered.'

Now the South African Exchange Control Regulations, as promulgated by Government Notice R1111 of 1 December 1961 (as amended from time to time), provide in s 2(1) as follows:


'Except with permission granted by the Treasury, and in accordance with  I such conditions as the Treasury may impose no person other than an authorised dealer shall buy or borrow any foreign currency or any gold from or sell or lend any foreign currency or gold to any person not being an authorised dealer.'

It seems to me that what the parties did in this case amounts to a sale of Zimbabwean currency by the plaintiff and a purchase thereof by the defendant. All the elements of a sale are present. There is the  J agreement
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 A and delivery of the merx - the handing over of the suitcase containing Zimbabwean currency and the undertaking to pay a price therefor in South African rands. This is the prima facie inference that arises from the uncontested evidence given by the plaintiff and I find it difficult to place any other construction on this transaction.

 B It follows therefore that the agreement is tainted with illegality, inasmuch as the provisions of s 2(1) of the said Exchange Control Regulations would be contravened.

Does it follow that in these circumstances the agreement itself falls to be struck down? Applying the principles set forth by Corbett AJA (as he  C then was) in Swart v Smuts 1971 (1) SA 819 (A) at 829-30, I am satisfied, having regard to the peremptory nature of the prohibition set forth in this subsection, that the Legislature not only intended that a contravention should be visited by criminal sanctions but also that the very agreement concluded would be regarded as a nullity. (See also Barclays National Bank v Brownlee 1981 (3) SA 579 (D) at 582-4.)

 D In case this matter should go further, I think it is desirable that I set forth briefly my view on Mr Gordon's alternative argument in regard to the illegality of the agreement. That is to say, if the aforegoing conclusion is incorrect and the agreement in its terms does not constitute a breach of the South African Exchange Control Regulations, what effect, however,  E do the Zimbabwean Exchange Control Regulations have on it?

On this part of the case I am satisfied on a preponderance of probability, and I find as a fact, that the plaintiff and her sons knew full well that the performance of the agreement would involve a serious breach of the  F Zimbabwean Exchange Control Regulations. Needless to say the defendant obviously realised this too. The whole scheme was designed to circumvent these regulations. It is idle to contend that the plaintiff was unaware that what they did invoked perpetrating an illegality in Zimbabwe. All this is, of course, reinforced by the surreptitious manner in which the money was drawn in cash, placed in the suitcase and delivered to Chambers.  G 

How does South African law view a contract, the performance of which involves the commission of what is regarded as a criminal act in a foreign country? I was not referred to any South African case on the point, but counsel has cited several English cases. In Regazzoni v K C Sethia (1944) Ltd [1957] 3 All ER 286 (HL) Viscount Simonds in a case concerning the  H conclusion of a contract of sale of certain jute bags destined for South Africa which, according to the laws of India was illegal, said the following at 289:


'It can hardly be regarded as a matter of comity that the Courts of this country will not entertain a suit by a foreign State to enforce its  I revenue laws. It is, on the other hand, nothing else than comity which has influenced our Courts to refuse as a matter of public policy to enforce, or to award damages for the breach of, a contract which involves the violation of foreign law on foreign soil, and it is the limits of this principle that we have to examine. If the principle is, as I think it clearly is, based on public policy, your Lordships will not hesitate, while disclaiming any intention to create any new head of public policy,  J to apply an old principle to new circumstances.'
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 A At 292 of the report the learned Law Lord cited with approval the dicta of Scrutton LJ in Ralli Brothers v Compañia Naviera Sota y Aznar [1920] 2 KB 287 (CA) at 304:


'(W)here a contract requires an act to be done in a foreign country, it is, in the absence of very special circumstances, an implied term of the continuing validity of such a provision that the act to be done in the  B foreign country shall not be illegal by the law of that country. This country should not in my opinion assist or sanction the breach of the laws of other independent States.'

I am persuaded that the principle enunciated in Reggazoni's case supra is a sound and salutary one and ought to be adopted and applied in South  C African Courts. It is based on public policy and comity of nations which dictates that a court ought not to enforce contracts involving the perpetration of illegal acts in a foreign friendly country and this, in my view, applies particularly to acts which adversely affect such country's economy or its balance of payments.

On this basis as well I would have concluded that the contract was illegal  D and unenforceable.

I turn now to consider the plaintiff's alternative claim. It is expressed thus in the particulars of claim:


'16.  In the event of this Court finding that the contract concluded between the plaintiff, the defendant and Paul is unenforceable by  E reason of -



(a)
a contravention of the regulations promulgated under s 9 of the Currency and Exchanges Act 9 of 1933 and published in Government Notice R1111 of 1 December 1961 (as amended); or



(b)
a contravention of the exchange control laws of Zimbabwe, the plaintiff pleads that at the time of entering into the  F contract, the plaintiff was unaware of -



(i)
the regulations promulgated under s 9 of the aforesaid Currency and Exchanges Act;

  G 

(ii)
the exchange control laws of Zimbabwe.


17.  In the premises, the defendant has been enriched at the plaintiff's expense in the sum of 306 000 Zimbabwe dollars, which amount the defendant has failed to pay to the plaintiff.'

These allegations were amplified in the plaintiff's replications as follows:  H 


'(f) pleads, in the event of it being found that the contract relied upon by her constitutes, or its performance would constitute, a contravention of the provisions of reg 2(1) of the said regulations, that:



(i)
there was no danger of the economic interests of the Republic of South Africa being prejudiced by the contract and its  I performance;



(ii)
such contravention is merely technical in nature;


(iii)

the plaintiff was, at all material times, unaware that the contract and/or its performance would constitute a contravention of the criminal law of the Republic of South  J Africa;
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  A 
(iv)
in consequence of the payment to the defendant of the said sum, it would be in the interests of public policy, and prevent injustice to the plaintiff, if this honourable Court were to uphold the plaintiff's claims.'

For the purposes of this alternative claim the plaintiff accepts that the  B contract in question was illegal and unenforceable and therefore the rule in pari delicto potior est condicio defendentis applies. The strict application of this rule prevents a party from recovering any money or property delivered pursuant to such illegal contract. However, the plaintiff contends that the par delictum rule ought to be relaxed in this case in accordance with the principles set forth in the leading case of  C Jajbhay v Cassim 1939 AD 537. Stratford CJ at 544 put it as follows:


'Thus I reach my third conclusion, which is that Courts of law are free to reject or grant a prayer for restoration of something given under an illegal contract, being guided in each case by the principle which underlies and inspired the maxim. And in this last connection I think a  D Court should not disregard the various degrees of turpitude in delictual contracts. And when the delict falls within the category of crimes, a civil court can reasonably suppose that the criminal law has provided an adequate deterring punishment and therefore, ordinarily speaking, should not by its order increase the punishment of the one delinquent and lessen it of the other by enriching one to the detriment of the other. And it follows from what I have said above, in cases where public policy is not  E foreseeably affected by a grant or a refusal of the relief claimed, that a Court of law might well decide in favour of doing justice between the individuals concerned and so prevent unjust enrichment.'

Earlier in this judgment the learned Chief Justice dealt with the case of Brandt v Bergstedt 1917 CPD 344 and said in relation to that case at 543:


 F 'In the first the reasoning implies that the learned Judge considered himself bound by the authorities he quoted to refuse relief to the plaintiff, whereas I respectfully suggest that he should have approached the matter from the more fundamental point of view as to whether public policy was best served by granting or refusing the plaintiff's claim. If the learned Judge had so approached the case and had considered that as an  G equitable Judge he was free (as I think he was) to order the restoration of the cow, I cannot doubt that he would have granted the relief prayed. Indeed the facts of that case afford a typical example which called for a decision on which side public policy is best served. It may be said that contracts of that nature are more discouraged by leaving the bereft plaintiff unhelped and the doubly delinquent defendant in possession of his ill-gotten gains. I cannot agree with this view, which I think would not so much discourage such transactions but would tend to promote a more  H reprehensible form of trickery by scoundrels without such honour as even thieves are sometimes supposed to possess, and public policy should properly take into account the doing of simple justice between man and man.'

In the same case Watermeyer JA (as he then was) at 550 said:


'The principle underlying the general rule is that the Courts will  I discourage illegal transactions, but the exceptions show that where it is necessary to prevent injustice or to promote public policy, it will not rigidly enforce the general rule. The real difficulty lies in defining with any degree of certainty the exceptions to the general rule which it will recognise.'

I venture to say that this part of the case presents the most difficulty.  J Does the doing of simple justice require that the plaintiff should recover
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 A what she paid to the defendant's agent in Harare or should she be non-suited? What does public policy dictate should be done in all the circumstances of this case?

Strong policy considerations are at the core of the decision already reached to strike down the contract as illegal and unenforceable. It would then be somewhat illogical and inconsistent if one came to a  B conclusion on the question of the relaxation of the par delictum rule which has the effect of putting the plaintiff in a better position than she would have been had the contract been performed. That situation would arise if I ordered the return in South Africa of the rand equivalent of the Zimbabwean currency paid over.

 C A further relevant policy consideration is this. Like all illicit enterprises the Henry family knowingly took an enormous risk. The game was played for high stakes and they lost. No court, however sympathetic it is to the plight of would-be emigrants whose assets are trapped by stringent exchange control regulations, ought to be seen to be signalling any form of encouragement to those who are intent on breaching the  D exchange control regulations in either country.

In the quest for simple justice a relevant consideration is the question whether the defendant has been unjustly enriched. If he received the plaintiff's money should he be permitted to retain what turns out to be 'illgotten gains'? Stratford CJ considered in Jajbhay's case supra at 545 one of the principal objectives in the exercise is to prevent unjust  E enrichment. On the footing that Chambers was the agent of the defendant I have found that there occurred a delivery of the money to the defendant. This, however, does not compel a finding that inevitably the defendant, who at all times resided in South Africa physically, received the Zimbabwean currency or its South African equivalent. It is true that the  F defendant has chosen to remain silent but, in my opinion, his failure to testify does not establish on a preponderance of probability that he was enriched. The probabilities seem to be that the money remained in Zimbabwe. Pointers in this direction are the defendant's admissions to the plaintiff's witnesses that this was the modus operandi. This is also  G the effect of what Kevin Chambers told Paul Henry, when the latter made enquiries, that the money 'had gone on'. Also, and quite significantly, 80 000 Zimbabwean dollars were refunded to the plaintiff in Zimbabwe. It seems probable that the defendant relied on persons in Zimbabwe to carry out his purpose and it is likely that there was a weak link in the chain  H which resulted in the loss. I cannot hold that this is a case where the defendant deliberately defrauded the plaintiff. In these circumstances a finding that the defendant has been unjustly enriched cannot be made.

In the result I consider that this is not a proper case to relax the par delictum rule and the plaintiff must fail and her action falls to be dismissed with costs, such costs to include the costs consequent upon the  I employment of two counsel.

Plaintiff's Attorneys: Phipson-De Villiers. Defendant's Attorneys: Adams & Adams.
