INTERNATIONAL PERSONALITY

· The possession of int. personality means that an entity is a subject of int. law & is ‘capable of possessing int. rights and duties and has the capacity to maintain its rights by bringing int. claims – Reparations Case
· Until recently states were only subjects of international law. Today other entities, such as inter-governmental organizations, are also accepted as international persons with rights and duties under international law.

· The state remains the principal actor in the int. arena and it is therefore necessary to consider how entities claiming to be states are accepted into the community of nations as full subjects of law.

· Int. law was a product of European Christian civilization and was for a long time a European law of nations. Later non-European, non-Christian state were admitted into the club. The creation of the League of Nations & UN have facilitated and accelerated the process of international acceptance.

· Certain factual criteria have been adopted guide a decision to recognize states. It is necessary to consider this and political considerations for an understanding of the creation of states.

Criteria for Statehood

· Traditional criteria for statehood described in the Montevideo Convention of 1933 which says:

“The state as a person of international law should possess the following qualifications:

a) A permanent population;

b) A defined territory

c) Government

d) Capacity to enter into relations with other states

· More recently, it has been suggested that for a new entity to succeed in a claim for statehood it should meet the standards and expectations of the international community.

Permanent population: 
· No minimum population size is required. Today over 50 states have population of less than 1 million. Microstates are accepted as full members of the international community.
· Nauru – population of 9, 500; Lichtenstein – population of 30,000
Defined territory:

· It is not a necessary pre-requisite of statehood that a state has clearly defined and undisputed borders (Israel). However the state should have a stable community within an area of govt. control. The state need not occupy a single territory either.
Government: 

· The state must have a government that is in effective control of its territory and that is independent of any other authority.
· An established state’s statehood will not be nullified if it is without an effective government for a period of time eg: Somalia
Capacity to enter relations with other states:  
· A consequence of independence as if an entity is subject to the authority of another state in the handling of its foreign affairs it is not independent. SA acquired full international status at the moment it acquired capacity to enter into relations with other states and this was recognized by Britain.
· TBVC states were unable to conduct international relations with states other than SA on account of their non-recognition by the int. community. (See below)
· According to Wallace fulfilment of this criterion depends on recognition
· Austro-German Customs Union Case

Respect for human rights and self-determination:

· Before 1945 the manner in which a state treated its own citizens was generally not regarded as a factor to be considered in deciding whether to admit a state to the community of nations.

· In recent times states have alluded to respect for human rights and self-determination as a precondition for the recognition of statehood.

· The linkage of effective government with respect for human rights is to be found in the proposition that there is an emerging norm of democratic entitlement in international law.

· However there are problems in adding another requirement for the recognition of a new state being that it shall not be based on the systematic denial of human rights (Fawcett’s theory):

1. If systematic denial of human rights is to become a bar to statehood, it would mean many states would cease to qualify as states and face withdrawal of recognition. One can’t limit this requirement to new states while existing members are not judged by the same higher moral standard.

2. State practice does not support the proposition. States preferred to base the decisions to recognize Yugoslavia and Bosnia on their perceptions of the political realities in the region, not human rights issues. 

· Therefore states have not been faulted for their failure to comply with the requirements of statehood but denounced for violation of certain norms of international law which results in their illegality.

The Fundamental Rights of States

1. Independence – the capacity of a state to provide for its own well-being and development free from domination of other states, providing that it does not impair or violate their legitimate rights (ILC – Draft Declaration on the Rights & Duties of States)

2. Equality – of legal rights & duties (Declaration on Principles of Int. Law)

3. Peaceful Co-existence – mutual respect for each other’s territorial integrity &sovereignty; mutual non-aggression; non-interference with each others affairs 

TBVC States

· Established TBVC states under Bantu Authorities Act of 1951 under racial discrimination policies

· GA adopted resolution 31/6A in 1976 by 130 votes to none (US abstained) which condemned the establishment of the Bantustatns as ‘designed to consolidate the inhuman policies of apartheid.’ This was endorsed by SC in Resolution 402 & 407

· Although the TBVC states enjoyed full constitutional independence under the respective Status Acts which conferred independence on them, as well as formal capacity to enter into treaty & diplomatic relations, they were unable to conduct int. relations with other states b/c of non-recognition

· S v Banda held that the requirement of statehood did not apply where the state had an infrastructure to implement relations with other states should it be given the opportunity to do so but was precluded form doing so due to political considerations. This view ignores the role played by recognition in the creation of states. It is a view that is out of touch b/c a community that claims to be sovereign but cannot assert this right in practice, is not a state.

· Friedman J: requirement of recognition did not apply where the state had an infrastructure to implement relations with other states but was precluded from doing so due to political considerations

· Criticism of Banda: It ignores the role played by recognition in the creation of states. Hedley Bull says that a community that claims to be sovereign but cannot assert this right in practice is not a state. Difference between formal independence and functional independence

· Reasons for Non-recognition of TBVC States:

1. Furthered grand design of apartheid and thereby justified the denial of civil and political rights

2. Denationalised some 8 million people – contrary to the prohibition on denationalisation on ground of race confirmed in int. documents

3. Counter to the prohibition on territorial fragmentation of self-determination units – designed to destroy the territorial integrity of the country

4. The people of SA had not been permitted to freely determine their political status

Were the Bantustans ever states?

· If one accepts the declaratory view (Brierly & Waldock) that an entity becomes a state when it meets the traditional requirements of statehood, irrespective of recognition by other states, it may be possible to argue that the Bantustans became states. They complied with the traditional requirements of Montevideo

· There is much to be said for applying the declaratory theory to the existence of a state recognized by a number of states but not all (such as Israel & North Korea) but it is difficult to apply to a state not recognized by any states except its creator (eg: TRNC)

· Considerations of self-determination & human rights are frequently invoked as criteria to be taken into account (Rhodesia, Ex-Soviet states)

· Creation of TBVC states violated peremptory norms and resulted in their nullity.

SUI GENERIS TERRITORIAL ENTITIES
· Condominium :In a condominium two or more states equally exercise sovereignty with respect to a territory and its inhabitants. Condominium of the New Hebrides became independent on 30 July 1980 as the state of Vanuatu. 

· International Territories: General Assembly partition resolution for Palestine in 1947 proposed that Jerusalem be a ‘corpus separatum under a special international regime … administered by the United Nations’. The term ‘international territory’ has no legal meaning as such and the nature and capacity of the entity created will depend upon all the relevant circumstances.

· Taiwan: Taiwan would appear to be a non-state territorial entity that is de jure part of China but under separate administration.

· The Turkish Federated State of Cyprus: On 15 November 1983, the Turkish ‘Republic of Northern Cyprus’ proclaimed its independence. Resolution 541 (1983) of the Security Council declared the proclamation to be illegal. Reiterated in Security Council resolution 550 (1984). The territory cannot be regarded as a sovereign state.  Instead it remains a de facto administered entity within the recognised confines of the Republic of Cyprus and dependent upon Turkish assistance.

· The Saharwi Arab Democratic Republic: In 1976, Spain withdrew form the territory and Morocco and Mauritania took over in accordance with the tripartite agreement.
In February of the same year, the Polisario liberation movement commenced a war to free the Western Saharan territory from Moroccan control. The independent sovereign state of the Saharwi Arab Democratic Republic (SADR) was also declared. A strong argument can now be made regarding SADR’s statehood, although the issue is still controversial, particularly in view of the continuing hostilities.

SPECIAL CASES

The Sovereign Order of Malta: The Italian Court of Cassation in 1935 – in the case of Nani v Pace and the Sovereign Order of Malta (1935-37) 8 AD 2 [in Harris 5th ed, 142 – 143]) - recognised the international personality of the Order, noting that ‘the modern theory of the subjects of international law recognises a number of collective units whose composition is independent of the nationality of their constituent members and whose scope transcends by virtue of their universal character the territorial confines of any single state’.

The Holy See and the Vatican City: 1929 the Lateran Treaty was signed with Italy which recognised the state of the Vatican City and ‘the sovereignty of the Holy See in the field of international relations as an attribute that pertains to the very nature of the Holy See, in conformity with its traditions and with the demands of its mission in the world.’ It would appear that by virtue of recognition and acquiescence the Vatican City does exist as a state.

SOME CONCLUSIONS

There exists a range of interaction by entities of all types upon the international scene. International Court recognises the multiplicity of models: ‘the subjects of law in any legal system are not necessarily identical in their nature or in the extent of their rights’.

Two basic categories – objective and qualified personality.
objective: the entity is subject to a wide range of international rights and duties and will be entitled to be accepted as an international person by any other international person with which it is conducting relations; it will operate erga omnes.
qualified: binds only the consenting subject; may arise more easily.

