Insolvency Exam Summary: 

Effects of Sequestration- (Chapter):
The Effects of Sequestration:

A. 
The legal position of the insolvent (Chapter 4): 

· One of the consequences of sequestration on a debtor’s estate is that his legal capacity is reduced
· This affects his capacity to contract, earn a living, litigate and hold certain offices
1. Contracting:

· In order to protect the interests of the creditors, the Act imposes certain restrictions on the debtor’s capacity to contract
· However, his contractual capacity is not deprived entirely
Prohibited contracts:

· The debtor may not, without the written consent of T, enter into any contract which adversely affects (or is likely to affect) his estate or any ‘contribution’ which he is obliged to make towards the estate
· The debtor may not enter into a contract which purports to dispose of any property of his insolvent estate
Question: What is the nature and significance of the above-mentioned term ‘contribution’?
Contribution is: money earned by the insolvent in the course of his profession, occupation or employment- claimable by the trustee in terms of S23(5). The contribution is claimable by the trustee only once the Master has expressed the opinion that the money is not necessary for the support of the insolvent and his dependants. 
Case: Mervis Brothers (Pty) Ltd v Hannekom:

· M sued H, an insolvent, for the amount of a debt incurred prior to sequestration. The trustee had not consented to H’s giving this undertaking. The Mag court held that the undertaking was likely to adversely affect any contribution which H would be obliged to make, if called upon to do so and, in the absence of the trustee’s consent, was not binding. 
· On appeal: the court held that, as the Master had not assessed a contribution, H was not obliged, at the time of contracting, to make a contribution. Thus the trustee’s consent was not required and H’s undertaking was binding. 
Discuss fully the legal effect of a contract that is not prohibited- De Polo v Dreyer :
· Where the trustee’s consent is not necessary or where it is and is given, the contract is valid and binding on the parties. 
· However according to this case, although the contract is binding, the insolvent may not enforce performance in his favour unless the Insolvency Act (or some other statute) specifically gives him the right to do so i.e. the fact that an insolvent can enter into a contract doesn’t mean that he is entitled to sue on that contract for his own benefit. 
· In the absence of an empowering statutory provision, the trustee is the proper person to enforce the claim- as properly speaking, the performance is due to the trustee as the trustee controls all assets that accrue to the estate. 
· If the legislature had intended for the insolvent to sue for his own benefit without reference to the trustee they would have made it apparent from the wording of the contract. 
Discuss the legal effect of a prohibited contract:

· Ex parte Olivier:

· Where the insolvent contracts without obtaining his trustee’s consent where it is required, the contract is voidable at the option of the trustee and it is not void. Should the trustee choose not to set aside the contract or simply stand by without avoiding it, the contract remains binding on the parties. 
· Important concept- the election of the trustee i.e. the choice which the trustee is faced with in such a scenario; abide by the contract or set it aside. 
· Abide- the trustee ratifies the contract, steps into the shoes of the insolvent person and performance is due to the trustee again. 
· Set it aside- rescission and restitution of performance. 
· Wessels v De Klerk:

· The insolvent sold immovable property that formed part of his insolvent estate at the time of sequestration and received two promissory notes in part payment of the purchase price. He subsequently endorsed the notes to a bona fide purchaser.
· The court held that the sale of the notes was not validated by s24(1) and therefore was voidable at the option of the trustee. This case was found to be voidable because the assets were from the OLD estate and not from the estate post sequestration. 
· If there is a bona fide third party who buys assets from the old estate this will not help him- the contract will still be voidable. 
S24(1) of IA states that if an insolvent purports to alienate for valuable consideration assets that he acquired after the sequestration of his estate without the consent of the trustee, to a person who proved that he was unaware and had no reason to suspect that the estate of the insolvent was under sequestration, then the alienation is nonetheless valid- valid and not voidable. 
· New asset to new estate

· Third party must be bona fide (contracted in ignorance) in which case trustee has no decision to make and third party can keep the asset. 

· Fey v Mackay:

· S24(1) places the onus upon the third party to prove that, at the time when he received the property in question, he was neither aware, not had any reason to suspect that the debtor was an insolvent. 
· It doesn’t suffice for the third party to show that he had no reasonable ground to suspect insolvency- he must go further and establish that he had no reason whatsoever to suspect it. 
Explain fully the effect of sequestration on the Insolvent’s capacity to earn a livelihood and hold office:

· Earning a livelihood:

· Constitution- everyone has the right to chose one’s own livelihood, trade and occupation. 
· The Insolvency Act does have this right but it is limited to an extent. Ultimately it works to everyone’s advantage if he does have a livelihood but he is limited as to what livelihoods and professions he can follow- this is because it is a person who couldn’t manage his own affairs and finances and thus you cannot give him financial control or put him in a position of confidence which could infringe the public interest. 
· In terms of s23(1) the insolvent is entitled to follow any profession or occupation or enter into any employment and he may make whatever contracts are reasonably necessary for this purpose. 
· But the insolvent may not, without the consent of his trustee, take part in or have a direct or indirect interest in the business of a trader who is a general dealer or a manufacturer- as these positions would require him to be in financial control which is too much for him to be entrusted to handle. 
· Held in S v Van Der Merwe that a general dealer is someone who trades at a fixed and recognized place in all sorts of wares and not just in one kind or a few particular kinds. 
· In this case it was held that milk would not qualify as a general dealer. 
· S2 in the Act doesn’t give us a very confined concise definition of what a general dealer or manufacturer is and thus it is dealt with on an ad hoc basis. 

· Holding office:

· An unrehabilitated insolvent is disqualified from holding various positions:
· Cannot be appointed as a trustee of an insolvent estate, if already this, then he must vacate his office. 
· Not capable of being a member of the National Assembly, National Council of Provinces, or a provincial legislature. 
· Without the authority of a court, an insolvent cannot be a director of a company or take part in the management of a close corporation. 
· Court will only grant authority if there is no danger to the private interests of the members or to the public who might be injured by dishonest trading. 
· Should the trustee refuse to give consent, any of the insolvent’s creditors or the insolvent himself may appeal to the Master whose decision on the matter is final. Master will have regard to the immediate above considerations. 
· If the insolvent engages in an occupation which he shouldn’t then it is a criminal offence- cannot escape liability on basis that he did not know that consent was necessary. 
Extent to which sequestration affects the Insolvent’s capacity to institute and defend legal proceedings:

· An insolvent may sue or be sued in his own name without reference to the trustee of his estate in:
· A matter relating to status e.g. divorce
· Where the matter relates to a right which does not affect the insolvent estate, such as a right to receive maintenance from the insolvent or the right not to be unlawfully dispossessed of property
· To recover remuneration for work done or professional services rendered- after the sequestration of his estate
· Claim for a pension
· Suing for damages in terms of a claim for defamation or personal injury
· Where the matter concerns a delict committed by insolvent after sequestration
· He may also litigate to ensure that his insolvent estate is properly administered
· May sue the trustee for damages or may interdict the trustee from selling certain assets
B. Vesting of the Assets in the Trustee- (Chapter 6):
1. Vesting of Estate in the Trustee

· One of the most important consequences of a sequestrating order is to divest the insolvent of his estate and vest it in the Master, and thereafter in the trustee once the latter has been appointed (can also be provisional and then final trustee)
· Trustees function is to:
· Collect the assets
· Realize the assets
· Distribute the proceeds among the creditors in legal order of statutory preference
· The estate remains vested in the trustee until:
· The court discharges the sequestration order
· The creditors accept an offer of composition made by the insolvent (which provides that the insolvent’s property will be restored to him)- creditors accept a partial payment in the rand without having to complete the sequestration proceedings
· A rehabilitation order is granted by the court or it happens with the passing of ten years automatically. 
· Only then is the trustee divested of the estate and it re-vests in the former insolvent. 
2. Property which falls into the estate:
‘Estate’ is:
· All property as at the date of sequestration- this is why we say that he can acquire a new estate after the date of sequestration. 
· All property acquired by or accrued to the insolvent during sequestration
· However: this is subject to certain statutory exceptions in that it does not embrace every item of the insolvent’s property e.g. certain property which he owns at the time of sequestration or acquires during or thereafter is unaffected by the entirely new estate during his insolvency. This after-acquired estate can be sequestrated separately. 
· Closed list of what doesn’t fall into the estate and everything else is deemed to fall into the estate. 
· Property is deemed to belong to trustee unless the contrary is proven.
· If the insolvent is married in community of property, then the joint estate is sequestrated i.e. assets of the spouse are also sequestrated
· ‘property’ is all moveable and immoveable property 
What is meant by ‘moveable’ and ‘immoveable’ property in this regard:

· Any moveable or immovable property wherever situated in the Republic, and includes contingent interests in property. 
· Immovable property is defined as land and every right or interest in land or minerals which is registerable in a deeds registry within the Republic.
· Moveable property is meant every kind of property and every right or interest in property which is not immoveable property. It includes a liquor licence, and a right of action other than that the insolvent may enforce personally. 
· Assets situated outside of the Republic are not included as property for purposes of sequestration. 
3. Property which does not fall into the estate:

· Certain property does not fall into the estate for the purposes of insolvency:
a) Wearing apparel, bedding and household items:

i. E.g. clothes, bed linen, tools, certain furniture
ii. This refers to anything the creditors deem to be necessary for the insolvent’s subsistence- thus things which are not essential to his subsistence will be confiscated by the Sheriff. 
b) Remuneration for work done- subject to contribution.

a. Whatever is not part of the contribution is for his own keeping. 
i. Insolvent may keep such money for his own benefit
ii. Except such money which the Master considers unnecessary for the support of the insolvent and his dependants (this portion thereafter vests in the trustee)
iii. The Master’s decision in this regard is reviewable
iv. Trustee may claim that unnecessary portion directly by informing the insolvent’s employer 
v. Insolvent’s right to remuneration for work done only applies to lawful income
c) Pension:

i. Protected by various legislation
d) Compensation for defamation or personal injury:

i. Refers to compensation for loss or damage that insolvent has suffered both before and after sequestration
ii. ‘personal injury’ means injuria in the wide sense
iii. ‘loss or damage’ means loss or damage for which damages would normally be recoverable (i.e. general and special damages)
e) Compensation for occupational injuries or diseases:

i. Refers to compensation already paid out to or payable to insolvent in respect of the Compensation for Occupational Injuries and Diseases Act [COIDA]. This could be a big amount of money and thus for a wise insolvent he can use such money to pay off his debts quicker if he chooses to do so in practice- which is allowed. 
ii. Exclusion seems to be on the following basis:
1. It is compensation for loss or damage suffered as a result of personal injury which belongs to him personally
2. The Act states that compensation is not subject to attachment or any other form of execution by an order of court
f) Benefits payable to miners:

i. Ito the Occupational Diseases in Mines and Works Act- if the insolvent is a miner and the miner is sequestrated, any benefits he receives by virtue of that occupation he keeps for himself. 
g) Unemployment insurance benefits:

i. The Unemployment Insurance Act provides that benefits which an employee is entitled to i.t.o this Act are not capable of being assigned or charged and cannot be attached by any order of the court. 
h) Insurance policies:
The legal position regarding policies covering liability to 3rd parties and life policies:

· Liability to third parties:

· In terms of S156, the third person is entitled to recover directly from the insurer the amount of the insolvent’s liability, but no more than the maximum amount for which the insurer has bound himself to indemnify the insolvent. 
· The third party, being vested with the insolvent’s rights, may proceed directly against the insurer and need not enter into an agreement with the trustee in regard to the claim. 
· This section also applies where another person took out a policy extending such cover to the insolvent. 
· This section only covers liability to third parties and not the case where the policy obliges the insurer to compensate the insolvent for damage to property only. 
· The section does not give the third person greater rights against the insurer than the insolvent had under the policy. 
· Life policies:
· S63(1) of the Long-term Insurance Act 52 of 1998 excludes certain insurance benefits from the insolvent estate, namely: 
· The policy benefits provided to the insolvent under an assistance, life, disability or health policy which has been in force for at least three years and in which the insolvent or his spouse is the life assured.
· Any assets which the insolvent acquired exclusively with such policy benefits within a period of five years from the date on which they were provided.
· The policy benefits or assets are excluded to an aggregate amount of R50 000 or such other amount as the Minister of Finance may prescribe. 
i) Share in accrual:

i. The Matrimonial Property Act provides that any money that the insolvent gets on divorce does not form part of the insolvent estate
ii. This issue only arises upon the dissolution of the marriage
j) Trust property/ funds:

i. NB: that for inheritance the benefit does not vest in the heir until he adiates or repudiates the will- no dies cedit or venit. 
k) Rights of labour tenant to land or right in land:

i. Land Reform Act
l) Property acquired with money from above sources:

i. This property is prima facie the property of the insolvent
ii. If the compensation is used to buy an asset then that asset will not form part of the insolvent estate
4. Disposal of estate property by the insolvent:

· Exception to the rule that the insolvent cannot dispose of estate property that forms part of the insolvent estate. 
This exception is embodied in s25(3) of the Insolvency Act:
· If the insolvent brings about any act of registration (transfer, mortgage etc.) in respect of immoveable property in his estate after the expiry of every caveat entered against that property by the Registrar of Deeds, the act of registration is valid. 
· This means: Once that restriction has expired, the insolvent can do with it what he will. This is one exception where the insolvent can make an alienation of it. Thus if there is no caveat, the insolvent is free to put a mortgage over the immoveable property- done as a way of loaning money to pay off debts. Can be mortgaged to the advantage of the estate- then use to pay off the debts and rest goes to new estate. 
· Question is whether the mortgage money is part of the new or old estate: If old it falls into the old estate and is used to pay debts. If new estate or exclusion (i.e. used money from one of the above to buy the house) then not subject to trustee’s discretion. 
· A caveat is simply a holding on property- you’re not free to sell your property because someone else has a right over it. 
· According to s25(4) if an insolvent unlawfully disposes of immovable property or a right to immovable property which forms part of his insolvent estate, the trustee may, notwithstanding the provisions of s25(3), recover compensation in respect of the property or right disposed of. 
· Trustee entitled to recover from: 

· The insolvent personally
· A person who acquired the property or right knowing it to be part of an insolvent estate
· A person who did not know that it formed part of the insolvent estate but who did not give sufficient value in return
5. Acquisition of a new estate during insolvency:

· The insolvent may acquire a new estate during his insolvency, one which he may hold adverse to the trustee- means that there are some assets in his new estate that the trustee will not be able to take. 

· This new estate may in turn be sequestrated, provided the requirements are met

· Contribution is for an on-going settlement

· Composition is for once off agreement between all the creditors 

Vesting of the assets of the solvent spouse- (Chapter 6): 

· Only talking here about spouses married out of com of property and NOT in community of property as in the latter both spouses are declared insolvent. 

· S21 of Insolvency Act: The additional effect of a sequestration order is to vest the separate property of the spouse of the insolvent in the Master and subsequently the trustee, as if it were the property of the insolvent estate, and to empower the Master or trustee to deal with the property accordingly. 
· S21(1) the assets of the solvent spouse vest in the Master and then the Trustee and is treated as the property of the insolvent spouse for all intents and purposes. 
· One of the reasons why this happens is because there is sometimes collusion between the insolvent and the solvent spouse where the former will transfer assets into the latter’s estate so as to avoid those assets being lost through the distribution amongst creditors. 
· Also, this is done because of the special nature of the marriage relationship wherein often assets do get intermingled with each other and sometimes upon divorce or death it is difficult for those parties to figure out what belongs to whom- even more difficult for a third party like a trustee to figure this out. 
· So the purpose is to give the trustee the time to figure out which assets belong to whom.

· Parties bona fide may have intermingled assets and thus the section does not require collusion of any sort. 
· S21(1) operation is not permanent, simply a provision which is there to assist the Trustee temporarily. While the solvent’s assets are vested in the estate, she will have no rights of ownership over her estate- so she cannot exercise normal rights of ownership during that period of time. 
· When she is a business woman this will put her in a difficult situation. 
· Harksen v Lane: 
· The most important case. 
· Spouse was alleging discrimination on basis of marital status because she was being treated differently in comparison to all other people with whom the insolvent had had business dealings. 
· She also argued that this constituted a violation of her right to equality. 
· She also said that her property was being expropriated and that she did not receive any compensation for that expropriation. 
· Where she suffered loss as a result of the expropriation she wasn’t compensated for this. 
· The court held that the expropriation of her property and the vesting of this property in the trustee was not intended to be permanent and this vesting was linked to a legitimate purpose which was to protect the interests of the creditors which meant that it was to ensure that the insolvent estate was not being deprived of assets. To ensure that none of the insolvent’s assets were intermingled with her assets. 
· So yes there was an expropriation but that this was for a justifiable purpose. 
· In re the differentiation the court held that it was justified in that the reason was linked to a justifiable cause. 
· In re discrimination the court held that it was discrimination but that it did not amount to unfair discrimination because it did not affect a vulnerable group or a historically disadvantaged group- i.e. here it is doing the whole Equality test as set out in the case. Solvent spouses do not constitute a vulnerable group. Also the fact that she was a woman was difficult as one could not decide the equality test on this basis. They were regarding the notion of the “solvent spouse” as a gender neutral goal.  
· Its goal was legitimate and it did not impair the fundamental dignity of the insolvent spouses or bring about an infringement of a comparably serious nature. 
· Thus far the courts have upheld the provisions of the Insolvency Act over and above certain human rights. You need to start thinking about this and develop your own critical analysis of it for the exam
· Setting out the bulk of the Harksen judgment would be bulk of your answer
· Pros and cons of judgment. 
· Was this approach by the court correct? 
· What is your opinion/critical analysis. 
· De Villiers NO v Delta Cables (Pty) Ltd- Until an asset is released, a solvent spouse has no powers of ownership over it and cannot dispose of it or encumber it. Section 21 was introduced to prevent collusion between the spouses to the detriment of creditors.
· Janit v Van den Heeven and another NNO: The section does not apply to a previous spouse (now divorced or separated) or to the surviving spouse in the case of sequestration of a deceased estate. 
· S21(13)- Defines what a spouse is:

· How does this differ from our ordinary conception of spouse? The normal definition of spouse doesn’t yet encompass Muslim spouses entirely, despite the Hassim judgment. 
· In contrast, the insolvency act’s section21(13) spouse includes a much wider definition of who a spouse is- “includes a wife or a husband married according to any law or custom, and also a person living with a member of the opposite sex, although not married to her or him”. It would also include gay partnerships and spouses. 
· The objective behind the act is to prevent collusion between the insolvent and his partner- thus inclusion of people who aren’t actually spouses and who merely cohabit. 
· The problem arises though, if an insolvent is separated from his spouse and is living with a third party (is not divorced or is in process of getting divorced) in terms of the case law, it is the married spouse who has their assets attached and not the third party with whom they are living. Problem is that the insolvent would not collude with their estranged partner but rather with the third party with whom they are living now. 
· The Section operates on the premise that there is an existing relationship between the parties. This means that if the parties are divorced then the ex spouse’s assets would not vest in the insolvent estate. Also if the other spouse is dead then obviously that spouse’s estate would also not vest. 
· If parties are married in com of property then this provision would not apply as there is no need for it. 
What happens if the solvent spouse is in business and would face the risk of financial prejudice as a result of the vesting. What options are available to her? [Section 21(10) of IA]
· An option available would be to apply for postponement of the vesting. This is in terms of S21(10). If vesting is going to result in financial burden and risk on her or is going to prejudice her, then she can apply for postponement of the vesting- NOT cancellation of the vesting. 
· To apply for postponement of vesting the solvent spouse would have to furnish the court with information of;

· The full details of the nature and value of her assets
· Nature and origin of her title over those assets

· The prejudice she is likely to suffer
· Explain to the court what safeguards are in place to protect the interests of the insolvent’s estate

· First three are pretty straight forward but how would she prove the fourth requirement? She would have to show that whatever business dealings she has to take care of, are not going to result in the insolvent estate being impoverished. 

The solvent spouse would have to be served a sequestration order in order to know that any vesting of her property is going to take place. 

· When the sheriff is serving the insolvent with the sequestration order he will also serve a copy on the solvent spouse. She then has a seven days to draft and lodge with the Master a “Statement of Affairs”. Also Form B of the First Schedule. 
· Solvent spouse can apply to the trustee for a postponement of vesting [s21(10)] but if the trustee refuses then the solvent can go to the court or alternatively, the solvent spouse can go directly to the court. The Master does not feature in this. 
Certain types of property which must be released automatically by the trustee without application:

· Property owned before marriage to the insolvent: 

· Does not form part of the insolvent estate and must be released immediately. 
· Property acquired under a marriage settlement: 

· Any property that the solvent spouse got from a previous marriage. 
· Property acquired by valid title: 

· Even if this is property which the solvent spouse acquired during the marriage. 
· This refers to property which she acquired with her own earnings. If she can prove her valid title over property then she can keep it- as it is proved that the property belongs to her. 
· Issue is sometimes whether this property was acquired in good faith or with the collusion of the insolvent spouse. If the former then she keeps it, if latter then it would remain with the trustee. 
· Ask oneself- whether the parties, at the relevant time, were aware of the alienator’s actual or imminent insolvency. Ask yourself this to determine bona fides. 
Donations are allowed and they are regarded as being property by valid title- but issue of collusion and good faith becomes even more important here. 
· Would the looming insolvency have played a part in the donation made? 
· S26 allows the trustee to cancel or impeach certain transactions which were made as donations if it can be ascertained that no good value was gotten in return or if it was in bad faith. 
· Property acquired with any money under all of the previous categories. 

· The onus of having to prove valid title, prejudice etc would fall on the solvent spouse “he who avers must prove”. 

· What is the significance of knowing on whom the onus rests? 

· If that party does not discharge that onus, the court has to rule in favour of that other party. In this case the other party would be the trustee which would mean that the property remains vested in him until such time as he can ascertain whose is what.

Chapter 7: 

Uncompleted Contracts and Legal Proceedings: 

· Sequestration also affects insolvent’s contracts which have not been performed as yet and legal proceedings against him which have not been finalized
· The focus is on:

1) The legal effect of a contract that has been completed by the insolvent but not by the other party at the time of sequestration
2) The legal effect of a contract that has not been completed by the insolvent at the time of sequestration
3) The legal position regarding proceedings that commenced before insolvency
1) The legal effect of a contract that has been completed by the insolvent but not by the other party:

· The other party’s performance is still outstanding
· The RIGHT to that performance is an asset that belongs to the insolvent estate

· As an asset in the insolvent estate, it vests in the trustee
· If the other party performs to the insolvent in good faith and without the knowledge of the sequestration then the right to performance on the part of the trustee lapses
2) The legal effect of a contract that has not been completed by the insolvent:

· General rule is that sequestration does not suspend or terminate the contract
· Exceptions- there are certain contracts which are suspended or terminated upon sequestration:
The nature and extent of the trustee’s election in respect of a contract?

· Trustee generally has an election to perform in terms of the contract or not. 
· The only power which the trustee’s office gives him is to exclude the right of the other party to invoke the remedy of specific performance. 
· The trustee is given this power so that he may act in the interests of the concursus creditorum. Trustee does not have an unfettered discretion- must take into account the creditors’ interests. 
· As such, the trustee must obtain and abide by the instructions of the general body of creditors on the matter, and he may not competently adopt a course that is prejudicial to the interests of the concursus. 
· If the trustee abides by the contract then it is he who steps into the shoes of the insolvent. 
· Third party who has his contract repudiated as a result of the rejection by the trustee falls into the ranks of an ordinary creditor’s claim after sequestration. 
· The question whether the trustee has elected to abide by the contract:

· Is one of fact and not law. Depends on the circumstances of the case, merits, what the trustee has and has not done and ultimately make an inference from the circumstances.
· Must be decided by a process of inference.
· Must be decided by drawing a conclusion that is consistent with all the proven facts.
CASE: Du Plessis & another NNO v  Rolfes Ltd: 

· To the extent that the other party relies upon conduct by the trustee as constituting an election to abide by the contract, that conduct must be unequivocal. 

· An election to continue with a building contract does not, per se, entail an election to abide by executor subcontracts. 


· As far as possible a court wants to uphold a contract as opposed to cancel it. Trustee is bound by that decision. 

CASE: Tangney & others v Zive’s Trust: 

· The trustee has to make a decision in a reasonable time which depends on the circumstances of the case and the nature of the contract. 
· The insolvent had bought a hotel business on instalments. The trustee carried on the business for more than six months, but did not make any payments in terms of the contract or indicate in any other way his intention to affirm the contract. 
· In response to a letter from the sellers giving notice of intention to cancel the contract, the trustee simply contended that the sellers were not entitled to cancel and that the notice was invalid. 
· The court held that, as the trustee had failed to give due notice of his intention to abide by the contract, the sellers were entitled to assume that he had repudiated it. 
Statutory controls on the exercise of the trustee’s election:

a) Contracts to acquire immovable property:

· S35- Where the insolvent contracted to acquire immovable property and the property has not been transferred to him, the trustee must make his election to uphold or repudiate the contract within 6 weeks after receiving written notice from the other party calling upon him to do so.
· If the trustee fails to do so then the other party may: 
· Apply for a court order to cancel the contract and have the property returned to him
· Prove a concurrent claim against the estate for loss suffered as a result of the non-fulfilment of the contract
b) Hire of property:

· S37- Where the insolvent hired property (movable or immovable), the trustee may only repudiate the lease by giving the lessor notice in writing.
· The trustee is deemed to have repudiated the lease if he does not notify the lessor that he wishes to continue the lease on the insolvent’s behalf within three months of his appointment
· If the trustee repudiates then the estate cannot claim for compensation for any improvements done to the property (except for those improvements done in terms of an agreement with the lessor)

· The lessor thereafter has certain resultant claims against the estate:

· A preferrent claim for rent payable from the date of sequestration to the date of repudiation of the lease

· A secured claim by reason of his tacit hypothec for rent owed at the time of sequestration  

· A concurrent claim in respect of any other loss sustained due to the non-performance of the lease

QUESTION: What are the consequences of repudiating a contract? 

· If the trustee repudiates the contract (or is deemed to have done so) then the opposite party is precluded from obtaining an order of specific performance, even if he has performed his own obligations in full. 

· But the opposite party may exercise the other remedies for breach of contract i.e. the trustee’s repudiation is treated the same as an unlawful repudiation by a solvent party. 

· If the party decides to accept the repudiation i.e. cancel the contract then;

· He may recover any property handed over in performance of his obligations and still owned by him 
· He is obliged to make restitution in accordance with the normal principles of the law of contract unless the contract contains a forfeiture clause excusing him from doing so

· He has a concurrent claim in respect of property which he has transferred and payments which he has made to the debtor and for loss which he has suffered because of the breach 

QUESTION: What are the consequences of abiding by a contract? 

· If trustee elects to carry on and complete the contract, he ‘steps into the shoes’ of the insolvent.
· He may insist on receiving any performance owed by the other party, and he is bound to carry out any counter-prestation that the contract required of the insolvent. 
· He cannot demand to be treated differently simply by reason of the sequestration.  
CASE: Bryant & Flanagan (Pty) Ltd v Muller & another: 

· M concluded a building contract with T Co. While building was in progress, T Co was placed in liquidation and B & F were appointed liquidators. At the time of the liquidation, T Co owed M an amount for work already performed. 

· After liquidation, B&F called upon M to finish the work in terms of the contract. M did so. B&F then took the attitude that M had only a concurrent claim against the estate for work done before liquidation (except for certain repairs to a beam). 

· The court held that, as B&F had chosen to continue with the executory contract, they were liable to pay M in full for the pre-liquidation work. 

· “No right in law resides in the [trustees] to abide by the contract and at the same time unilaterally make a stipulation derogating from [M’s] rights under the contract.” 

CASE: Thomas Construction (Pty) Ltd v Grafton Furniture Manufacturers (Pty) Ltd: 

· In taking over the insolvent’s rights under the contract, the trustee automatically takes over any defects in those rights. Thus, the other party is entitled to raise against the trustee any defences he could have raised against the insolvent. 
CASE: Smith & another v Parton NO:

· S sold a restaurant business to P on instalments. P defaulted in his payments and, in accordance with the agreement, S gave him notice to cure his breach, failing which S would cancel the contract. This P failed to do, and S caused his estate to be sequestrated. S then sought to exercise his right to cancel the contract and claim return of the business, which he still owned. 
· His claim succeeded, the court holding that his accrued right to cancel the contract had survived the insolvency.
Contracts which are suspended or terminate on sequestration:

a) Employment contract made by the insolvent as employer: 

· S38- The employee’s employment contract is suspended with immediate effect

· The employee is not obliged to render services, and is not entitled to a salary/ wage (he may, however, recover compensation for any resultant losses)

· No employment benefit accrues to the employee (although he may receive unemployment benefits)

· The trustee may terminate the contract after engaging in consultations with all relevant parties

QUESTION: What is the legal position where the employee’s estate is sequestrated? 

· Sequestration of an employee’s estate does not terminate his contract of employment unless, by virtue of some statutory provision, he is precluded from holding his particular position or office while insolvent. 
b) Mandate:

· A contract of mandate ends upon insolvency of the mandator
· The question in each case is whether the mandate concerns a matter in which the mandator can act without the trustee’s consent
QUESTION: What is the legal position where the mandatary is sequestrated? 

· There is a Roman-Dutch authority to the effect that an agreement of mandate terminates on the insolvency of the mandatary (agent). 
· But a mandate to perform a juristic act of some kind should not terminate, since any juristic act performed by a mandatary is deemed to have been concluded between the mandator and the other person and the mandatary is not party to the resultant legal relationship. 
· Also if the mandate does not call for any special skill or expertise and can thus be executed by the trustee, there seems to be no reason for denying the trustee the option of enforcing the contract. 
Question: Briefly outline the various contracts that the trustee may not repudiate: 

1. The trustee may not repudiate a contract of lease of immoveable property because of the huur gaat voor koop principle- trustee must realize the property subject to the lease. 
· But trustee may be compelled to repudiate the lease if the property is subject to a real right registered prior to the lease. 

· Also, if the highest bid is not enough to cover the amount due to the holder of the real right then the trustee must, at the request of the holder, sell the property free of the lease.  
2. Sale of land on instalments- the trustee’s right to repudiate may be excluded where the insolvent has;
· sold land on instalments
· alienated land which has subsequently been sold on instalments
· and the land has been transferred pursuant to the transactions in question. 
Question: Briefly outline the legal position regarding the insolvent’s purchase of goods in terms of an instalment sale transaction?

· It is difficult to see on what basis an exception can be made to the ordinary principles governing uncompleted contracts. It is submitted that the trustee is entitled to repudiate the sale, in the same way he is any other contract.
· If he does repudiate, he may recover the goods (since they are still owned by the seller’s estate) and the buyer merely has a concurrent claim for damages.
Provisions designed to protect the solvent party: 

· A contract may contain certain provisions designed to protect one party’s interests in the event of the insolvency of the other party

· This provision is void against the trustee of the insolvent party if it tries to change the legal consequences of the concursus creditorum
· The test: whether the provisions seeks to give a power of preference, or achieve a distribution of assets, which is not provided for by the principles of insolvency:
Question: Discuss the legal effect of the following contractual clauses. 

a) A clause reserving ownership in movable goods until full payment is made:

· Valid. A clause reserving ownership in movable goods until the owner has been paid what is due to him is effective to prevent the goods from vesting in the debtor’s insolvent estate. 

b) A clause providing for cancellation on insolvency: 

· To the extent that a cancellation clause allows termination of the contract on the basis of insolvency alone, it would be unenforceable because it serves to deprive the trustee of his election to complete the contract should he consider it to be in the best interests of the creditors. 
· This is supported by s37(5) which states that a stipulation in a lease that the lease will terminate or be varied upon the sequestration of the estate of either party is null and void. 
c) Clause providing for vesting of or continued use of the insolvent’s property: 

· On the grounds of insolvency alone it would be invalid since it goes against the practice that upon insolvency all the property of the insolvent vests in the Master and then the trustee. 
· This will also be the case in a clause which states that on the insolvency of the contractor, all his subcontracts will automatically be assigned to the employer. 
· Also the case where a clause says that the employer may, if the contractor is declared insolvent, continue to use the contractor’s property on site at the time of sequestration- prevents the trustee from taking charge of the insolvent’s assets. 
d) Clause providing for direct payment to subcontractors of insolvent: 

· Clause provides that if the contractor neglects to pay his subcontractors, the employer may do so and deduct what he has paid from what he owes the contractor. This provision, while generally valid, is invalid against the trustee of an insolvent contractor because it gives the subcontractors a preference over the other creditors in the concursus creditorum viz, payment otherwise than in accordance with the order of preference of insolvency. 
· Administrator Natal v Magill, Grant & Nell (Pty) Ltd:
· A building contractor had been placed in liquidation and it's employer, applying a ‘direct payment’ clause in the contract, had made payments to two nominated subcontractors and deducted the payments from the amount it owed the contractor. The court held that the employer had not been entitled to make this deduction. 
· “by paying them in full after liquidation had already supervened, the defendant [employer] thus enables the nominated sub-contractors to receive more than they were legally entitled to claim.” 
e) Clause providing for set-off on insolvency: 

· Invalid. This type of clause cannot be invoked where the defaulter has been declared insolvent because it permits the other party (through the process of set-off) to obtain payment before other concurrent creditors and thus transforms his concurrent claim for damages into a preferent one. 
· Thorne & another NNO v The Government: 
· S construction company contracted with the govt to carry out three separate building projects (A, B and C). During these contracts the company was placed in liquidation- the liquidators resolved to complete contracts A and B but to abandon C. 
· After completing contract A, the liquidators claimed payment. 
· The govt contended that it was entitled to set off against this claim it's claim for damages arising from the liquidator’s repudiation of contract C. 
· The court held that the set-off clause was unenforceable as against the liquidators:
· “contractual stipulations between the debtor and a creditor will not entitle the creditor to obtain a preference over other creditors in the concursus otherwise than in accordance with the order of preference laid down by law.” 
· The Government v Thorne & another NNO:
·  Confirmed the above decision. 
· Legal proceedings that commenced before insolvency: 

· Criminal proceedings are not affected by sequestration
· Civil proceedings against or by the insolvent are, however, affected by sequestration in that they are automatically stayed until the trustee is appointed (s23 is the exception)
· A party who wants to continue stayed proceedings against the estate must:
· Give notice of this intention to the trustee within three weeks after the first meeting of creditors
· Prosecute proceedings with reasonable speed after three weeks from the date of notice
· The proceedings will automatically lapse should the party not adhere to the required notice periods
· However, the court may allow the proceedings to continue if a reasonable excuse is given for the failure to adhere to the notice periods
· An application must be made to substitute the trustee’s name for that of the insolvent on the record
· The execution of any judgment against the insolvent is stayed from the moment the sheriff becomes aware of the sequestration order (unless the court indicated otherwise) 
Note:
This handout is based on chapters 8, 9, 10, 11, 13 and 14 of the prescribed text.  For examination purposes you may rely solely on this handout to study the above-mentioned chapters.  

COLLECTION OF THE ESTATE ASSETS

A.
PRESERVATION OF THE ESTATE PENDING THE TRUSTEE’S APPOINTMENT (Chapter 8)
-
The estate assets have to be preserved until such time as the trustee is appointed, and can take control of the assets

-
The 1st step of the collection process is to notify all interested parties of the sequestration and prevent any improper dealings with the assets of the estate

-
The Registrar must send copies of the sequestration order to the Master, who must then send copies to the:
●
sheriff of every district in which the insolvent resides or owns property
●
every registrar of deeds

●
every officer having charge of an official register of ships

●
every sheriff who is holding any of the debtor’s property under attachment

-
The officers must then register the sequestration order, and where appropriate, enter caveats against the property

-
The next step is to ascertain the full extent of the assets & bring it under proper control

-
The Registrar must serve a copy of the order on the insolvent and the solvent spouse (if she has a separate estate that has not been sequestrated)

-
The sheriff must make & attach an inventory of all movable property in the district capable of manual delivery
Q: Briefly outline the rights and duties of a provisional T.
· Asap after appointment, the prov trustee must est whether sequestration order correctly reflects: 
· Insolvent’s full names, date of birth, identity number (if any) and marital status and

· If the insolvent is married, the full names, date of birth and ID number of spouse. 

· If any details lacking or incorrect, the PT must take reasonable steps to get the correct particulars. 

· Must then send a certificate containing the particulars, with a copy of the sequestration order and his appointment, to the Master and to every Registrar of Deeds. 

· In terms of s18(3) the PT has the powers and duties of a trustee except that: 

· He may not bring or defend legal proceedings without the authority of the court. 

· He may not sell any estate property without authority of the Master or court. 
· A sale without prior authority is void and cannot be ratified. 

· Master may at any time give such directions to the PT as could be given to a trustee by creditors at a duly convened meeting. 
· PT- not his function to take steps in the winding up of the insolvent estate. Task is simply to take physical control of the estate and preserve it for creditors pending the appointment of a trustee. 
B.(i)
MEETING OF THE CREDITORS- (Chapter 9):
-
It is through a system of meetings that the creditors take some very important steps:


a.
they establish their claims

b.
they give directions to trustee in respect of the winding up of the estate 

c.
they elect a trustee
-
It is important to note that ‘creditors’ refers to only those creditors in respects of debts incurred before sequestration 

-
There are 4 types of meetings, however, only the 1st and the 2nd meetings are often held in practice

-
The Act prescribes the necessary formalities for these meetings, however, they may be waived with the consent of all relevant parties

1. 1st meeting

-
The purpose of this meeting is to allow creditors to:

●
prove their claims against the estate 

●
to elect a trustee
2. 2nd meeting

-
The purpose of this meeting is to:

●
enable creditors to prove their claims
●
receive trustee’s report on the affairs & condition of the estate

●
give trustee directions in respect of the administration of the estate

3. Special meeting

-
This meeting may be called for either of the following purposes:

●
for the proof of claims

●
to interrogate insolvent in respect of claims against the estate

4. General meeting

-
The purpose of this meeting is to give the trustee instructions in respect of the administration of the estate, where necessary

B.(ii)
PROOF OF CLAIMS

-
The Act lays down the procedure for the proof of claims. For example;  time periods for the proof of claims, documents which must be lodged, time & place for the lodging of documents, interrogation of the creditor and examination & review of the claims

Q
Briefly outline the necessity for the proof of claims.
· If a creditor has not proved his claim then he has no right to share in the distribution of the assets, vote on matters concerning the admin of the estate or challenge any of the trustee’s actions. 
· Proof of claims gives the creditor the requisite locus standi and at the same time provides prima facie proof of the existence of the debt. 
·  A creditor may keep abreast of developments in the estate without proving a claim against it in terms of section 43 of the Act, if creditor pays R25 to the trustee. 
Voting and resolutions of creditors: 
-
The creditors give directions to the trustee in respect of the administration of the estate by means of resolutions voted on and passed at the meetings

-
These resolutions serve to direct the collection of those assets that are available and provide for the fast and effective liquidation of the assets in the best interests of estate

C.
THE ELECTION OF THE TRUSTEE- (Chapter 10)
-
Trustee is elected in the 1st meeting

-
Trustee’s election must be confirmed by the Master

-
The Master may refuse to appoint a particular person as trustee
-
Trustee must furnish security for the proper performance of his duties

-
Once this is finalized, the Master appoints him as trustee by delivering a certificate of performance to him- this must thereafter be published in the Gazette
-
A co-trustee may be appointed

-
An objection to the appointment or refusal to appoint a trustee may be lodged

-
Trustee is entitled to receive a reasonable remuneration for his services

-
The Master may allow trustee to resign from office or to be absent from the Republic 

(if less than 60 days)

-
Where Trustee vacates his office, is removed from office, resigns or dies, the Master must convene a meeting of creditors to elect a new trustee.
Q
List the persons who are disqualified from being a trustee.
· Absolute Disqualification: 
· An insolvent
· Minor or person with legal disability
· Person residing outside of the RSA
· A company, CC or other corporate body
· A former trustee disqualified under s72
· Person declared by court to be incapacitated for election as trustee or who have been removed by court from office of trust on account of misconduct
· Person convicted of theft, fraud, forgery, uttering or perjury or who has been sentenced to imprisonment without the option of a fine or to a fine exceeding R2000
· A person who was at anytime a party to an agreement with the debtor or creditor who undertook to perform functions for such persons
· A person who undertook to provide some benefit for debtor or creditor not provided for by law
· A person who has by means of misrepresentation, reward or offer for reward induced a person to vote for him as trustee to obtain election. 
· Relative Disqualification: 

· A person related to insolvent in blood or by marriage within the 3rd degree
· Person having an interest opposed to the general interest of creditors- conflict of interest
· Person who acted as bookkeeper, accountant or auditor for insolvent within 12 months before the date of sequestration
· Agent authorized to vote on behalf of a creditor at a meeting and who acts or purports to act in terms of that authority
Q: List the circumstances in which there may be a vacation of or removal from office.
· Vacation: 
· Trustee may vacate office once estate has been sequestrated
· If order is issued for his detention under the Mental Health Act or if declared by court to be incapable of managing his own affairs- prodigal
· If convicted of an offence and sentenced to imprisonment without the option of a fine
· If convicted of theft, fraud, forgery, uttering a forged document or perjury. 
· Removal from office by Master: 
· If trustee was not qualified for appointment, his election or appointment was illegal
· If trustee has become disqualified
· Failed to perform any of his duties satisfactorily or to comply with lawful demand of the Master
· Mentally or physically incapable of performing his duties as trustee
· Majority of creditors request in writing that he be removed
· No longer suitable in the opinion of the Master, to be trustee of estate
· Disqualification or removal from office by court: 

· On application by an interested party, the court may declare that person appointed or proposed as trustee is;
· Disqualified from holding the office
· Incapable of being elected or appointed trustee during his lifetime as court may determine
· Court may make this order if; 

· Trustee expressed a willingness to accept a benefit from someone who performs work on behalf of the estate
· Person, in order to obtain vote of creditor for appointment as trustee: 
· Offered consideration of any kind
· Offered to abstain from investigating previous transactions
· Split claims for purpose of increasing number of votes
D.
THE POWERS AND DUTIES OF THE TRUSTEE- (Chapter 11):
-
Essentially, the trustee has the task of collecting and preserving the estate assets so that he can realize them for the creditors’ benefit

-
In this regard, many statutory powers & duties are imposed on the trustee
-
In the performance of his duties, the trustee is required to be independent & impartial, and to equally serve all the interests of the creditors
-
Even though the trustee is in a position of trust towards the insolvent, he must also act in accordance with what is in the best interests of the creditors
-
Trustee’s duties and powers may be summarized as follows:

1.
Once the sheriff has made the above-mentioned inventory, trustee is required to take possession/control of all movable property, books and documents belonging to the estate, and furnish the Master with a valuation of the movable property.  Trustee must also take control of all immovable property vesting in the estate.  He may (with the Master’s consent) enter a caveat against the transfer of the immovable property or the cancellation or cession of a bond registered in Insolvent’s or his spouse’s name.

2.
Trustee has the task of recovering debts that are due to the estate.  He must call upon all persons indebted to the estate to pay their debts within a certain time and at a certain place.  Trustee must institute legal proceedings to recover the debt, should a debtor of the estate not make payment when required to do so or should the debtor not be able to satisfy the full debt, trustee may accept a reasonable part of the debt in discharge of the full debt.  Trustee may grant an extension of time to the debtor for payment.  If the debtor pays insolvent, then the payment has no effect unless the debtor acted in good faith and without knowledge of sequestration.

3.
Trustee is obliged to realize the assets as quickly as possible.  He therefore does not have the right to continue with Insolvent’s business.  Trustee may only do so if authorized by the creditors or the Master.  This authority cannot be granted to continue the business indefinitely to make a profit.  If trustee does have the necessary authority, then he may take reasonably necessary steps to carry on with the business, for example buy goods (cash only).

4.
Trustee must investigate the Insolvent’s affairs & transactions before sequestration.  This is to enable trustee to properly report to the creditors. Trustee may request that insolvent give him a true, clear and detailed explanation of his insolvency.  Trustee also has a right to inspect insolvent’s income tax returns.

5.
After his appointment, trustee must open a book in which he must enter a statement of all money, goods, books, accounts and other documents received by him on behalf of the estate.  This receipt book may be inspected at reasonable times by the Master, a creditor with a proven claim, a person claimed to be a creditor or a surety for the trustee.

6.
Trustee must open a cheque account in the name of the estate with a bank in the country, and must deposit, from time to time, all money which he receives on behalf of the estate.  If he keeps an amount >R40 after the earliest day on which he could have deposited the money, then he is liable to pay 2x the amount.  Trustee may place any money that is not immediately needed in a savings or interest-bearing account.  All cheques drawn must contain the name of the payee & the reason for the payment, and it must be drawn to order and must be signed by every trustee or agent.

7.
After investigating Insolvent’s affairs and transactions, trustee must submit a full written report to the creditors.  The report must contain all relevant information regarding the estate.  It is on the basis of this report that the creditors or the Master gives direction to trustee in respect of the administration of the estate.

8.
Trustee may engage the services of an attorney or counsel for legal advice & proceedings on behalf of the estate.  This must be authorized by the creditors or the Master.  Any cost incurred in this regard is included in the costs of sequestration.  The fact that the necessary authorization was not obtained would not invalidate any legal proceedings or the costs incurred, nor render the trustee personally liable for the costs.  Trustee would only be personally liable if he acted mala fide, negligently or unreasonably.  

9.
Trustee may submit a dispute involving the estate to arbitration provided the creditors or the Master consent, and also provided the other party to the dispute also consents.
E.
IMPEACHABLE DISPOSITIONS (Chapter 12) – no handout-read in TEXT BOOK! 
F.
INTERROGATION OF THE INSOLVENT AND OTHER WITNESSES- (Chapter 13):
-
The Act makes provision for the interrogation of the insolvent and other witnesses, as well as empowers the Master to carry out private interrogations

-
The objective is to enable the trustee and the creditors to thoroughly investigate the insolvent’s affairs & in doing so, determine his true financial position

-
If trustee does not formally interrogate the insolvent & the witnesses, then he is guilty of a dereliction of his statutory duties

-
The Act specifically deals with the following issues:


●
when and where interrogation must take place
· An interrogation may take place at any meeting of creditors
· The interrogation can only take place if the meeting is properly called


●
who may be interrogated



-
The insolvent person
-
Any person who is known, or on reasonable grounds believed, to possess or to have been in possession of property which belonged to insolvent prior to sequestration of his estate, or which belongs to the insolvent estate or the insolvent’s spouse

-
Any person who is known, or on reasonable grounds believed, to be indebted to the estate
-
Any person who, in the opinion of the presiding officer, may be able to give material information concerning the insolvent or his affairs (before or after sequestration), any property belonging to the estate, or the business, affairs, or property of insolvent’s spouse


●
who may interrogate

· The trustee
· Any creditor who has a proved claim against the estate

· The presiding officer
· The agent of any of the above-mentioned parties


●
what is the subject-matter of interrogation

· All matters relating to insolvent, his business or affairs (before or after sequestration)

· Any property belonging to the estate

· The business, affairs or property of the solvent spouse


●
what procedure must be followed 

· Presiding officer must call and administer the oath to the insolvent or other witness who may then be interrogated. 

· Inquiry is conducted for purpose of discovery.
· Statement of person being interrogated must be recorded as if in evidence in a civil court
· Presiding officer must ensure that proceedings conducted in accordance with fundamental principles of justice and must perform functions fairly and impartially
· Court may intervene to stop an interrogation if it amounts to an abuse of s65 or is vexatious 
· Presiding officer must disallow any question which is irrelevant or which would prolong interrogation unnecessarily
· Questions to est the general credibility of a witness are permissible, provided they are relevant to affairs of insolvent
· Questions which infringe a witness’ constitutional rights are not lawfully put and he need not answer them
· A person called upon to give evidence may be assisted at his interrogation by an advocate attorney etc. 


●
Principles of privilege in the giving of evidence

· The principles relating to privilege are relaxed to allow an interrogation to achieve its overall objective

· In a nutshell, an examinee cannot refuse to answer incriminating questions, and the answers that he/she gives may be used against him in civil proceedings  and criminal proceedings relating to perjury and related offences, but not in criminal offences generally

●
What happens when there is a failure to attend or submit to an interrogation

The presiding officer may authorize the police to apprehend the person in question and bring him to the presiding officer. If the person in question fails to provide a reasonable excuse then he/she may be imprisoned for a certain period of time
●
What happens where the interrogation reveals a possible offence

The Master must transmit the statement with the necessary documents to the Director of Public Prosecutions, to enable him/her to decide whether criminal proceedings should be instituted in the matter

●
Interrogation by the Master

· The Master may also carry out an interrogation whenever he/she is of the opinion that insolvent, trustee or any other person is able to give information, which he (the Master) considers to be important in respect of any matter relating to the estate 

· The Master may exercise this power at any time after sequestration and before rehabilitation of the insolvent
· The enquiry is purely investigate in nature
· Master need not apply the audi alteram partem rule as no effect on rights
· Presiding officer must observe dictates of procedural fairness- but nb that enquiry does not amount to admin action

· Enquiry need not follow any particular procedure but must keep record of notes

· Person other than trustee not entitled as of right to representation at the inquiry
· Courts powers of review are very limited, court may not interfere with Master’s decision to hold an enquiry- only if he acted mala fide, from ulterior motives or failed to apply his mind to matter. 

G.
DUTIES OF THE INSOLVENT- (Chapter 14): 
-
There are various statutory duties placed on the insolvent with the objective of facilitating the trustee’s task of collecting & taking control of all the estate assets

These duties are as follows:

1.
Upon receipt of the final order of sequestration, insolvent must deliver to the sheriff all records that have not as yet been taken into custody.  He must also lodge a statement of affairs with the Master within 7 days.

2.
Within 14 days of trustee’s appointment, insolvent must deliver all assets that he has in his possession.

3.
If required by trustee, insolvent must assist him in collecting & taking control of the estate assets.  In return for this assistance, insolvent is entitled to an allowance for his support or that of his dependants.

4.
Insolvent must provide trustee with certain important information e.g. information in respect of any assets, books or documents, whether insolvent suspects that a person intends proving or has proven a false claim against the estate, & a full explanation of insolvent’s insolvency.

5.
Insolvent must inform trustee of his residential and postal addresses.

6.
Insolvent must keep a detailed record of all assets which he receives from whatever source, and all payments which he makes in the course of the occupation. This may be inspected by trustee at reasonable times.  It is in examining this information that trustee may decide to approach the Master to have a portion of the income declared unnecessary for insolvent’s support of himself & his dependants.

7.
Insolvent must attend creditors’ meetings if he is required to do so, and submit to interrogation.  He must also attend proceedings by or against trustee, and give lawful evidence.

REALISATION AND DISTRIBUTION OF THE ASSETS :
A.
REALISATION OF THE ESTATE ASSETS- (Chapter 15): 
-
Having taken charge of the estate assets, trustee must realize them for the benefit of creditors

-
Trustee is also bound to realize any property of the solvent spouse which vested in him and which he has not released

-
Trustee is generally obliged to dispose of the estate assets for value and he must dispose of all assets which he is empowered to realize 
-
However, this is subject to certain qualifications:
· Creditors may authorise the trustee to dispose of an estate asset without receiving value in return, provided they act bona fide and in the interests of the estate and the insolvent

· The interests of the creditors do not go beyond the full settlement of the debts of the insolvent estate. Should the unusual case present itself in which partial realization of the estate assets yields enough to meet the claims proved by the creditors and the expenses relating to sequestration, the trustee does not have to sell the remaining assets
-
Trustee is obliged to realize the estate assets in a manner directed by the creditors at the 2nd meeting. If the creditors have not given any directions by the end of the 2nd meeting then trustee must sell the property in a public auction or public tender 

-
This is subject to certain requirements and qualifications:

· Every sale of estate assets by public auction or tender must be preceded by a notice in the Gazette. 
· Notices must accurately describe assets in question.
· Each tenderer must submit his tender in duplicate in a sealed envelope to the Master or designated magistrate. 
· Master must keep tenders unopened until expiry of period for lodging of tenders.
· Trustee has right to be present when the opening takes place. 
· After opening of tenders no further offers for property may be considered and, subject to creditors or Master, trustee must either accept best tender or reject all tenders and sell property by public auction. 
-
There are special rules in place that govern the realization of particular assets i.e.- 

●
Goods that are subject to a statutory lien- may be sold out of hand by lien holder. 

●
Rights acquired from the state in terms of a lease, licence etc- must act under provisions of 
governing statute. 

●
Insolvent’s interests in a close corporation-trustee may sell asset to CC or members of CC

●
Movable property held as security


●
Immovable property held as security

S21(1) empowers trustee to deal with the property of the solvent spouse which vests in him as if it were part of the sequestrated estate

-
However, in terms of s21(3), trustee may only realize property which ‘ostensibly belonged’ to the solvent spouse if he has given her 6 weeks written notice, unless the spouse is outside the Republic, or trustee is unable to ascertain her address, or the court has given leave to sell without notice 

Q
Give a brief outline of the interpretation that has been given to the term ‘ostensibly belonged’:
· It refers to property registered in the name of the solvent spouse or in her possession at the time of vesting and which has not yet been released by the trustee because there is some doubt over the true ownership of the property. 
B.
CREDITOR’S CLAIMS AND THEIR RANKING- (Chapter 16): 
-
As mentioned before, the primary objective of insolvency law is to ensure that the assets are distributed among the creditors according to a predetermined and fair order of preference
-
The Act:

●
ranks the various claims


●
lays down the order in which they must be paid


●
lays down the extent to which they must be paid
· Secured/ Encumbered Claims: 
· Initial costs
· Secured claims
· Unencumbered claims/ free residue: 
· Funeral Expenses
· Death Bed Expenses
· Costs of sequestration
· Costs of execution
· Salary or remuneration of employees
· Statutory Obligations
· Income Tax
· Claim secured by general and special bond
· Claims of concurrent creditors
The note that follows sets out the different types of creditors and their order of ranking:

a.
Secured creditor: 
-
Holds security for his/her claim


e.g. in the form of a mortgage bond

-
There is an order of preference amongst the secured creditors: 
· Immoveable- ESD (enrichment lien, special mortgage, debtor/creditor lien)

· Moveable- EPSDIL (enrichment lien, pledge, special notarial bond, debtor/creditor lien, instalment agreement hypothec, landlord’s hypothec)  
-
A secured creditor is entitled to be paid out of the proceeds of the property subject to the security, after payment of certain initial expenses and any secured claim which ranks before his/her claim

-
If the proceeds of the encumbered property  are insufficient to cover the secured creditor’s claim, then he/she has a concurrent claim for the balance

-
A secured creditor may choose to rely exclusively on his/her security when proving his/her claim but if he/she does so, then he/she waives any right to participate in the free residue
-
However, the advantage of making this decision of relying solely on his security is that he/she will be less likely to thereafter be called upon to make a contribution towards the costs of sequestration

-
In a nutshell, the secured creditor must, in each instance, consider whether there is a possibility of his/her security not realizing enough to cover his claim and, if so, then consider whether there is a chance the creditors will be called upon to make a contribution for the costs of sequestration 

b.
Preferent creditor: 
-
Widely speaking, this refers to any creditor who is entitled to receive payment before other creditors

-
This therefore means that a secured creditor qualifies as a preferent creditor 

-
However, the term ‘preferent creditor’ is usually used to refer to a creditor whose claim is not secured but nevertheless ranks above the claims of concurrent creditors
-
Is entitled to be paid out of the free residue (the unencumbered part) of the estate

-
The Act creates preferences in respect of certain claims e.g. funeral and death-bed expenses, salary and remuneration of employees and income tax 

-
The categories of preferent creditors rank in a predetermined order of preference by Act 

-
Some of the preferences conferred by the Act are limited to maximum amounts

-
If  a preferred creditor’s claim exceeds the statutory minimum, then the creditor has a concurrent claim for the balance

c.
Concurrent creditor:
-
Does not enjoy any advantage over other creditors

-
Is paid out of the free residue (i.e. the unencumbered part of the estate) after any preferent creditors have been paid

-
All concurrent creditors rank equally among themselves 

-
This means that should the free residue be insufficient to meet the claims of the concurrent creditors, each of them receives an equal proportion of his claim by way of a dividend

C.
THE ESTATE ACCOUNTS AND THE DISTRIBUTION OF THE ESTATE- (Chapter 17):
-
Once the assets have been realized, trustee has the task of drawing up the estate accounts 

-
Trustee must frame a liquidation account setting out the amounts received & expended by him, and a plan of distribution of the proceeds of the estate available for payment to the creditors

-
If the proceeds are insufficient to cover the costs of sequestration then trustee must frame a plan of contribution, apportioning the liability for the deficiency among those creditors who are liable to contribute

-
Trustee also draws a bank reconciliation statement to indicate what expenses & claims are still to be paid from the estate bank account, and to facilitate future payments

-
If trustee has carried on a business on behalf of the estate then he must also prepare a trading account, which sets out certain information relating to the business

-
The Act sets out certain time periods within which the accounts must be submitted

-
Trustee may apply for an extension of time and if he fails to submit the necessary accounts then he may be given notice to do so

-
Once the accounts have been examined and approved by the Master, trustee must give notice that they will be made available for inspection

-
Any interested person may lodge a written objection to the accounts, which are then considered by the Master and if necessary, trustee may be required to make amendments to the accounts

-
Once the accounts have been confirmed, trustee must give notice of this in the Gazette & then distribute the estate and collect from each creditor the amount for which he is liable to contribute

A.
COMPOSITION- (Chapter 18)- READ IN TEXT BOOK! 
B.
REHABILITATION – (Chapter 19):
1.
Automatic rehabilitation by effluxion of time
-
In terms of section 127A, an insolvent who is not rehabilitated by the court within a period of 10 years from the date of sequestration of his estate is deemed to be rehabilitated unless the court, on application by an interested person, orders otherwise prior to expiry of the 10-year period

2.
Rehabilitation by a court within 10 years

-
The Act sets out circumstances under which rehabilitation may be sought prior to the expiry of the above-mentioned 10-year period

Circumstances in which rehabilitation may be applied for:
(i)
Composition of not less than 50 cents in the rand:
-
Insolvent may immediately seek an order of rehabilitation if he has obtained a certificate from the Master that creditors have accepted an offer of composition (or compromise) in which payment has been made, or security has been given for payment, of not less than 50 cents in the rand for every concurrent claim proved or to be proved against the estate

-
A composition is an agreement between the insolvent and the creditors whereby the latter agree to accept partial satisfaction of their claims in full and final settlement

-
An offer of composition is binding if accepted by three fourths of the creditors (in value and number) although it does not bind preferent creditors unless they have waived their preference

-
After acceptance of a composition, the estate is administered by the trustee in terms of the composition

(ii)
Lapse of the prescribed period after confirmation of the first account:
-
Insolvent may apply for his rehabilitation after 12 months have elapsed from the confirmation by the Master of the first liquidation and distribution account in the estate

-However, these are subject to certain qualifications:

●
If insolvent’s estate has been sequestrated before then the period which must elapse before he can apply for rehabilitation is 3 years from date of confirmation of the first account 

●
If insolvent has been convicted of a fraudulent act in relation to his insolvency (or any previous insolvency), or of an offence under sections 132, 133, or 134 of the Act, he may only apply for rehabilitation after 5 years have elapsed from the date of his conviction 

●
Insolvent can only obtain an order of rehabilitation within 4 years of the date of sequestration if the Master has recommended that he be rehabilitated
(iii)
No claims proved after six months:
-
Insolvent may apply for his rehabilitation after a period of 6 months has elapsed from date of sequestration if:

●
At the time of making the application, no claim has been proved against his estate;
●
He has not been convicted of any fraudulent act in relation to his insolvency, or of any offence under sections 132, 133 or 134 of the Act, and

●
His estate has not been sequestrated before

(iv) Full payment of all proved claims:
-
At any time after confirmation by the Master of a plan of distribution providing for the payment in full of all proved claims, with interest calculated in terms of the Act, and all the costs of sequestration, insolvent may apply for his rehabilitation 

Preliminary steps

(i)
Notice of intention to apply

-
Insolvent who intends to apply for his rehabilitation must give notice of his intention

-
The notice requirements vary according to the grounds relied upon by insolvent for his application

Composition:
-
Insolvent must, not less than 3 weeks before making the application, publish in the Gazette a notice of his intention to apply and deliver or post a copy of the notice to the trustee

Lapse of the prescribed period:
-
Insolvent must give 6 weeks’ notice of his intention to apply, by advertisement in the Gazette, and by written notice to the Master and the trustee

No claims proved:
-
The notice requirements are the same as in above i.e. six weeks’ notice in Gazette. 
Full payment:
-
Insolvent must, not less than 3 weeks before making the application, give notice in writing to the Master and the trustee 

(ii)
Security for costs

-
Not less than 3 weeks before the hearing, the insolvent must provide security to the registrar in the amount of R500, for the payment of the costs of any opposition to the application which the insolvent may be ordered to pay 

Q
Write a note on the nature and extent of the court’s discretion when dealing with an application for rehabilitation: 
· Postponement of rehabilitation: 
· Court may postpone application where it requires further info for the proper exercise of its discretion or where criminal proceedings against the insolvent are pending. 
· May also postpone application as a mark of its disapproval of the applicant’s conduct. 
· Grant of rehabilitation subject to a condition: 
· There must be special circumstances which make it just and equitable to impose the condition and the imposition of the conditions should be properly motivated. 
· Blame-worthy conduct on the part of the applicant (before or during his insolvency), coupled with the fact that he is well able to pay any amount which may be stipulated in the condition. 
· Court will not impose a condition that the insolvent pay unpaid claims simply because he has managed to accumulate an estate during sequestration and is in a position financially to discharge the claims. 
· Section 127(3) provides that: 

· The court may require the insolvent to consent to judgment being entered against him for payment of the unsatisfied balance of a debt which was or could have been proved against his estate. Here, execution cannot be issued on the judgment except with leave of the court and on proof that the insolvent has acquired property or income which is available for the payment of his debts. 
· A common condition usually attached- that the insolvent refund the contributions paid by his creditors as a result of there being a deficiency in the estate. 

· Refusal of rehabilitation: 
· Where insolvent conducted his business in an improper and negligent manner.
· Failed to keep books of accounts
· Ran up excessive debts prior to sequestration
· Was difficult and refused to co-operate with trustee in his administration of the estate
· Was highly obstructive in the admin of his estate and made numerous unfounded allegations against trustees and members of the Master’s staff
· Sidestepped the inhibitions of insolvency by living in luxury without making contribution to creditors
· Failed to set out in his application for rehabilitation all the circumstances relating to his insolvency
· That his application disclosed nothing to suggest that he had learned the lessons of insolvency and the hardship it caused to creditors
· Court will not usually refuse rehabilitation if there was a large excess of liabilities over assets but may be influenced to refuse rehabilitation if other unsatisfactory features are also present e.g. that insolvent recklessly incurred the debts
· When refusing an application for rehabilitation, the court will generally indicate that after some period the application may be renewed or may just leave it for the insolvent to apply again at a later date. 
· Considerations in favour of unconditional rehabilitation: 
· The insolvent incurred only very small debts
· Insolvent was not to blame for his sequestration which came about purely through misfortune
· Neither the creditors nor trustee bothered to take steps to obtain part of the insolvent’s earnings during insolvency
· There is no opposition to the application from creditors, the trustee, or the Master. 
Q
What are the effects of rehabilitation?
· It puts to an end the sequestration. 
· Relieves the insolvent of every disability resulting from sequestration
· Discharges all of insolvent’s debts which were due or the cause of which arose before sequestration
· Rehabilitation does not affect the rights, duties and powers under a composition, or the liability of a surety for the insolvent, or the liability of any person to pay a penalty or suffer a punishment in terms of the Act
· Rehabilitation does not reinvest the insolvent with his former estate except where: 

· A composition provides that the estate will reinvest in the insolvent
· The basis of the rehabilitation was the fact that no claims were proved within six months of sequestration
· Other than the above cases, property which was vested in trustee before rehabilitation and which has not been distributed to creditors, remains vested in the trustee for purposes of realization and distribution. 
· If insolvent brings about an act of registration in re immoveable property after expiry of every caveat entered against the property by the Registrar of Deeds, then the act of registration is taken to be valid and trustee is limited to recovering the value of immovable property or the right to immoveable property disposed of. 
WINDING UP OF COMPANIES AND CLOSE CORPORATIONS:
GOVERNING LEGISLATION: The Companies Act 61 of 1973

A.
WINDING UP OF COMPANIES- (Chapter 23):
-
‘winding-up’ means: 

■
The procedure by which:

· a co’s assets are sold, 
· its debts are paid and 
· any money left over is divided amongst the members (shareholders), according to their rights

■
Applies to both solvent and insolvent co’s in certain circumstances

-
Once the process is complete, the Registrar of Companies makes a record that the co. is dissolved & then publishes a notice to this effect → co. no longer exists

-
Section 339 of the Companies Act states that, in the winding up of a co. unable to pay its debts, the insolvency law provisions may be applied mutatis mutandis, in so far as it is applicable, in respect of any matter not specifically provided for by the Companies Act
-
There are 2 ways in which a co. may be wound up:


1.
Compulsory winding up :



■
Winding up by the court 



■
It is usually a creditor who initiates the application 


2.
Voluntary winding up :



■
May be either creditors’ winding up or a members’ winding up



■
Both are initiated by special resolution of members

-
A court may, upon application, convert the latter into the former

1.
Compulsory winding up:
-
It is the provincial or local division of the High Court in the area in which the co has its main place of business or registered office that has jurisdiction

When may a court compulsorily wind up a co? (s344) [8]:
a.
If the co. has passed a special resolution to be wound up by the court.  The special resolution must be passed by a general meeting of members and lodged with the Registrar.
b.
If the co. has commenced business before the Registrar has certified that it is entitled to do so (companies with a share capital).

c.
If the co. has not commenced business within a year of its being incorporated or if it has suspended business for a year
d.
If the number of members of a public co. has fallen below 7

e.
If 75% of a company’s issued share capital has been lost or is useless

f.
If the company is unable to pay its debts in terms of s345
CASE: ABSA v Rhebokskloof (Pty) Ltd & others: A court has a discretion to confirm an application for winding up if company unable to pay debts. 
g.
If it is an external company and has dissolved in the country in which it was incorporated or has ceased to carry on business or is carrying on business only for the purpose of winding up its affairs
h.
If it appears just and equitable to do so 
Q
Explain fully this concept of “just & equitable” as a ground on which a co. may be wound up by the court (compulsory winding-up):
· Just and equitable is not regarded by courts as a limitless or catch-all ground for winding up. 
· Only resort to it in specific categories of cases and are reluctant to extend it's application.
· Just and equitable categories [6]:
· Where main object for which the co was formed is not possible of being attained i.e. the co’s substratum has failed or disappeared.
· In re Rhenosterkop Copper Co: 
· The court wound up a company which had been formed to acquire and exploit certain mining rights because the land subject to the rights was devoid of minerals. 
· Where the company’s objects are illegal, or the company was formed to defraud the persons invited to subscribe for its shares. 
· Where there is a justifiable lack of confidence in the conduct and management of the co’s affairs- lack of confidence must relate to the conduct of the directors in carrying on the co’s affairs, not their private lives. 
· Mere dissatisfaction on being out-voted on business matters or policy issues is not enough. 
· Moosa NO v Mavjee Bhawan (Pty) Ltd & another:
· There was a justifiable lack of confidence in the conduct and management of the company’s affairs in this case where the director turned out to be acting fraudulently. 
· Where voting power in the board of directors or in the general meeting of the co is so divided between dissenting groups that the deadlock cannot be resolved except by winding up e.g. where there are only two directors or two shareholders holding equal voting rights.
· Where the co is a ‘quasi-partnership’ and circumstances exist which would be good grounds for dissolving a partnership. 
· Usually founded on a personal relationship of confidence and trust similar to that of a partnership. 
· If one or more members acts contrary to spirit of relationship and effectively destroys it then court may hold it just and equitable to wind up. 
· Ebrahimi v Westbourne Galleries Ltd:
· Held that the dismissal, although permitted by articles of the company, went contrary to the personal relationship between the parties. Thus J&E to wind up. 
· Where the minority of shareholders are oppressed by the controlling shareholders. 
But court will not order winding up here if oppression can be removed by some other means. 
· Mouw v Imanu-Shalom Congregation & another:
· Winding up was not permitted because an interdict was available to prohibit the wrongdoers from continuing their oppression. 
Who may apply
 [6]:
-
The co.

-
One or more creditors

-
One or more of its members

-
Any or all of the above parties

-
The Master

-
A provisional or final judicial manager

2.
Voluntary winding up:
-
A co. (excludes an external co.) may be wound up voluntarily if it has adopted a special resolution to that effect and that has been registered in accordance with certain formalities (specifying whether the winding up is by the members or creditors)

a.
Members’ voluntary winding up:
-
Can only take place if the co. is able to pay its debts in full

-
May occur for various reasons:
· the purpose for which the co. was formed may have been fulfilled
· the members responsible for running the co. may no longer be on amicable terms
-
The process is controlled by the members 

-
No need for creditors to prove their claims or engage in meetings

-
The procedure is quicker and simpler than a creditors’ voluntary winding up

b.
Creditors voluntary winding up:
-
May be resorted to where the co. is unable to pay its debts

-
Similar procedure to that of compulsory winding up by court in terms of s345 of CA i.e. meetings are held & the liquidator is subject to the directions of the creditors who have proved claims

-
The director must prepare a statement of the co’s affairs and lay it before the meeting convened to pass the resolution

Q
What are the consequences of winding up?
· Commencement of winding-up: 
· A winding up by the court is deemed to commence ‘at the time of the presentation to court of the application for the winding up’ when the papers are duly lodged with the Registrar of the court. 
· A voluntary winding-up commences when the relevant special resolution of members is registered with the Registrar of Co’s in terms of s200.
· Determining the precise time of commencement is important because various consequences of winding up come into effect when the winding-up commences. 

· Directors divested of powers and control: 
· Winding up, like sequestration, establishes a concursus creditorum aimed at ensuring that co’s property is collected and distributed among creditors in the prescribed order of preference. 

· Company doesn’t lose its corporate identity but from moment of commencement of winding-up: 

· Powers of directors cease and directors become functus officio. 

· In a voluntary winding up the liquidator, creditors or members may sanction a continuance of directors’ powers in whole or in part. 

· The co’s property is deemed to be in the custody and under the control of the Master until a provisional liquidator has been appointed and has assumed office.

· The co may not continue with its business, except in so far as may be necessary for its beneficial winding-up. 


· Subsequent unauthorized dispositions void:
· After commencement of winding up: 
· Any transfer of shares of the co without liquidator’s permission is void
· If the co is unable to pay its debts, every disposition of its property not sanctioned by court is void

· Furthermore, no set off can take place unless mutuality of the respective claims existed at the time of winding up.

· Stay of proceedings: 
· Once winding up order is made or a special resolution for voluntary winding up is registered, all civil proceedings by or against the company are suspended until the appointment of a liquidator. 
· Any attachment or execution put in force against the assets of the company is void. 

· After appointment of liquidator, civil proceedings against the co may continue or commence provided litigant within four weeks of liquidator’s appointment, gives liquidator at least three weeks’ notice in writing before continuing or commencing the proceedings. 
· If co’s property already attached when co is wound up, creditor may continue with execution after notice to the liquidator. But creditor has no preferent claim in re the proceeds other than for the cost of execution. 
· Notice of winding up: 
· The Master must, on receipt of a winding up order, give notice of the winding up in the Gazette. Registrar must transmit a copy of the winding up order to certain sheriffs and Registrars of Deeds. 

· A co which has passed a resolution for its voluntary winding up must, within 28 days after registration of the resolution, give notice of the voluntary winding-up in the Gazette and lodge a certified copy of the resolution with the Master. 

· Lodging of statement of affairs with Master: 
· Where court has made a winding up order, directors and officers of a co must prepare a statement of affairs of the co and lodge two certified copies with the Master within 14 days of the date of the winding-up order. 
· Master may call upon any person who, at any time during the year before the winding up order, had been a director or officer of the co, to prepare the statement. 

· Master must send a copy to the liquidator on his appointment. 
The liquidator (L)

-
Once the winding up order has been made or a special resolution for a voluntary winding up has been registered, then the Master may appoint a suitable person as a provisional liquidator (PL)

-
The PL must give security to the Master

-
He must hold office until a L is appointed

-
The PL’s powers may be restricted by the Master

Q: Who may not be appointed as L?
· an insolvent
· a minor or other person with legal disability
· person declared incapable of being appointed as a liquidator for dishonesty or abuse of position
· person removed from office of trust by court or who has been disqualified from being a director
· a body corporate
· a person who has been convicted of theft, fraud, forgery, uttering, perjury or who has been sentenced to imprisonment without option of a fine or with a fine exceeding R20
· a person who has induced any person to vote for him as liquidator
· a person not residing in the RSA
· a person who acted as director, officer or auditor of that company at any time within the 12 months before the winding up 
· an agent authorized to vote for or on behalf of a creditor at a meeting of creditors
Q: List the grounds upon which the L may be removed from office?

· Liquidator disqualified from appointment or appointment illegal for some other reason
· Liquidator not performed duties satisfactorily

· Liquidator’s estate becomes insolvent or he is mentally/physically incapable of acting as liquidator

· Majority in number and value of creditors or members (if voluntary) request that Master remove liquidator

· Master’s opinion that liquidator should be removed. 
Q: What are the duties of the L?
· General function: 
· Primary duty is to take possession of all moveable and immoveable property of the co
· To realise the property in prescribed manner
· To apply the proceeds towards payment of the costs of the winding up and claims of creditors
· To distribute any balance amongst members
· Liquidator of a co stands in a fiduciary relationship to the co, to the body of its members as a whole, to the body of its creditors as a whole. 
· Must be detached, independent, impartial and even-handed and must also be seen to be so.
· Joint liquidators must act jointly in carrying out the required tasks- need both liquidators’ consent for actions. 
· Providing Information: 
· Must give Master such info and allow him such access to books and docs of the co as to enable him to perform his duties under the Act. 
· Keeping Records: 
· Of all money, goods, accounts and other documents received by him on behalf of the co. 
· Bank account and investments: 
· Open a current account, deposit in it all moneys which he receives for the co. 
· Exposure of offences: 
· Whether present or former directors have contravened any provision of the Act or committed any other offence. 
· If so, must submit report to Master who then forwards it to NDPP. 
· Duty to report to creditors:
· Preparation and lodging of the Liquidation and Distribution Account:
· Within six months of appointment 
· Account must lie for inspection at Master’s office or office of Mag. 
· Account must be available for inspection for whatever period Master thinks but not less than 14 days. 
· Distribution of assets: 
· Once L&D account has been distributed. 
Q: What are the powers of the L?

· No permission required: 

· To execute in name of co any deed, receipt or other doc using co’s seal.
· Prove a claim in the estate of any debtor of the co and receive payment of any dividend
· Draw, accept, make and endorse any BOE or PN on behalf of co
· Summon a general meeting of the co, creditors to obtain authority in re matters necessary. 
· Permission of Master: 

· Termination of lease under which co has hired movable or immovable property
· Sell any movable or immovable property of the co
· Urgent legal proceedings for recovery of outstanding accounts
· Powers requiring authority of members and creditors: 

· To institute or defend legal proceedings generally
· To compromise debts due to the co
· To compromise or admit any claim or demand against co
· To make arrangement with creditors
· Submit disputes to arbitration
· Carry on or discontinue any business of co
· To enforce or abandon uncompleted contracts for acquisition of immovable property
· To terminate contracts of lease
· To sell any movable or immovable property of the co by public auction
Impeachable transactions/ dispositions. 
· Every disposition which, if made by an individual, could, for any reason, be set aside in the event of his insolvency, may, be set aside in the event of the co being wound up & unable to pay all its debts (insolvency law principles apply mutatis mutandis)

Personal liability and offences
-
The court may in the course of winding up or judicial management, inquire into the conduct of any promoter, director or officer of the co.

-
If the court finds that there has been any breach of faith or trust or that any property has been misapplied or retained then it may order repayment or restoration to the co.

-
Similarly, if it appears that any business of the co. has been carried on recklessly or with the intent to defraud creditors then the court may declare that any person who was knowingly a party will personally & without limitation of liability be responsible for all or any debts or other liabilities  as the court may direct

B.
JUDICIAL MANAGEMENT AND COMPROMISE- (Chapter 24): 
 -
A co. that is not able to pay its debts has 2 alternatives to winding up :
1.
A compromise between the co. and its creditors
2.
Judicial management of the co.

1.
 A compromise with its creditors:
-
The co. may conclude a common-law compromise- however, this is seldom used because of the practical difficulty of obtaining the consent of each creditor
-
The advantage of a Chapter 12 compromise is that once agreed to by a prescribed majority of creditors and sanctioned by the court, it is binding on all creditors, even those who rejected it

-
The effect is that it binds all the creditors & also binds the liquidator or judicial manager (if the co. is being wound up or is under judicial management)

2.
Judicial management:
A co. resorts to judicial management where it is in financial trouble but it does have the potential to recover
-
Rationale: the judicial manager will rectify the financial problems of the co. & thus enable the co. to become a successful concern

-
A co may be placed under judicial management where:

●
The co. is unable to pay its debts or is probably unable to meet its obligations

●
The co. has not become or has been prevented from becoming a successful concern

●
There is reasonable probability that the co. will become a successful concern once its debts & obligations are satisfied


●
It appears just and equitable to grant a judicial management order

Who may apply

· The same parties who may apply for the winding up of the co.

Q
What are duties of the Provisional Judicial Manager?

· Must assume the management of the co and take possession of all the assets of the co. 
· Must submit a copy of his certificate of appointment to the Registrar of Companies 
· Prepare a report for submission to the meetings of creditors, members and debenture holders. 
C WINDING UP OF A CLOSE CORPORATION: (Chapter 25):
GOVERNING LEGISLATION: The Close Corporations Act 69 of 1984
-
many provisions of the Companies Acts apply mutatis mutandi 
-
may be wound up by court or voluntarily


Voluntary winding up

-
Either by the members or creditors

-
If all the members so resolve at a meeting

-
A resolution must be signed by the members & lodged with the Registrar along with the prescribed fee

-
This must be registered by the Registrar within 90 days

Winding up by court
-
High Court and Magistrate’s court, where the cc’s registered office or main place of business is, has jurisdiction 

Q: When may a close corporation be wound up by court?

· Resolution of members- if more than one half of the total number of votes of the members have so resolved. Adopted and signed a written resolution to the effect. 
· Inability to pay debts- deemed to be unable to pay debts if: 
· A creditor to whom CC is indebted for at least R200 has left a demand for payment at CC’s registered office and CC has neglected for 21 days to pay or compromise. 
· Any process on a judgment against the CC has been returned by the sheriff with endorsement that he did not find sufficient disposable property to satisfy judgment
· It is proved to satisfaction of court that CC is unable to pay the debts
· Merely needs to be a prima facie impression of inability to pay debts. Thus CC can disprove any impression. 
· Just and equitable- same principles as apply to the law of Companies. 
