quesInsolvency Notes:  Ms K Pillay: 
· Overspending- insolvent circumstances. 
· Can be fault or non-fault based. 
· Insolvency law is there not to assist the debtor but to come to the assistance of the creditors of the debtor. Assists vulnerable creditors. 
· The consequences of the insolvency law does come to the debtors assistance however, in that the debtor is debtless at the end but the primary objective is to assist the creditors. 

· General terms and concepts:
· Debtor- owes the debt/ money.
· Creditor- someone to whom money is owed.
· Estate- made up of assets and liabilities. Can be assets only or liabilities only as well.
· Insolvent- where one’s liabilities exceed one’s assets (legal meaning).  Bankrupt and unable to pay one’s debts.  Legal test is slightly more different from the ordinary meaning. Being unable to pay one’s debts doesn’t necessarily mean that you are insolvent as well. Insolvency is not the same as having an upset in cash flow- but you still have assets, e.g. house etc. 
· Commercially insolvent- Having more assets than liabilities but still unable to pay your bills. You do have assets which are tied up but you have no cash flow. The effect is the same as being insolvent. 
· Sequestrate- to legally have your assets taken from you to pay your debts (verb). 
· Sequestration- Process by which a person’s assets are taken away to satisfy his or her debts. 

· At what point does a person become insolvent? 
· A person who has more liabilities than assets is not automatically regarded as insolvent- bankruptcy. Only insolvent once the court has issued a sequestration order is the person now legally regarded as being insolvent and this is when his status changes. 
· Before this the person is merely a debtor but after the court order he is regarded as an insolvent person. 
· Sequestration order- officially order issued by court after the application is made. 
· Voluntary surrender- when the debtor himself surrenders his financial affairs to the court. Application brought by the debtor himself to have himself sequestrated. Debtor is here actively involved in the process. 
· Compulsory sequestration- Process by which application is brought by the debtor’s creditors. Usually happens without the debtor’s involvement. 
· Impeachable Dispositions- Certain categories of transactions which the trustee has the power to go back and cancel and recover the squandered assets and money. 

· Who is the trustee and what is the trustee’s role? 
· Once the sequestration order is granted, immediately one of the effects is that the insolvent person is now divested of his estate. He is no longer the owner of his estate and that estate then falls under the control and custody of a trustee who is appointed by the court. That trustee’s role in taking control of the assets is not only to manage the assets but also to collect assets. He does the latter by impeaching certain dispositions. Also distributes assets amongst the creditors. To take control and custody of assets, and to distribute assets in accordance with the predetermined order of precedence of the various creditors. 

· What is the primary purpose of the insolvency process and the Act:
· To protect creditors by making sure that whatever assets are left in the estate are distributed in an equitable manner in a predetermined order of preference amongst the different creditors. 
· Insolvency act is NOT there to come to the assistance of an irresponsible debtor but is rather there solely to protect the needs of creditors. 

· Advantages to the debtor? 
· He is divested of his estate as well as from the harassment of his creditors. Creditors leave the debtor/ insolvent alone and go directly to the trustee.
· Any legal processes initiated against the debtor are now stayed in the process of sequestration. 

· Liquidation and liquidator: (juristic persons)
· Exactly the same person as a trustee but a liquidator applies to companies and close corporations. Same process, only governed by the Companies Act or the CC Act and the Insolvency Act will apply mutatis mutandi to a company. Winding up of a company that is insolvent. 

· Where does a partnership fall in all of this:
· Partners are joint and severably liable for debts. Thus partnership is sequestrated in the same way in which a natural person’s estate is. 
· Same goes for a deceased estate. 

· Originates from the 12 Tables:
· Cut up a debtors body into pieces and distributed it amongst his creditors. 
· Still some arguments that insolvency law is still nonetheless argued to be a violation of human rights in the Const. 
· Right to privacy- your financial affairs are now the business of your creditors.
· Right to property- you are no longer the owner of your former property.
· Right to equality- if you are married out of comm. of property then your spouse is nonetheless liable under it. The assets of a solvent spouse also vest in the trustee until such time as it can be determined what is whose- Harksen v Lane case. Said her right to Equality was infringed as she was treated differently as opposed to any other person who had financial dealings with the insolvent- being discriminated against by virtue of being married to him. Court held yes it was discrimination but it wasn’t unfair discrimination. 
· Right to freedom of association- one of the consequences is that the insolvent can only conclude a very limited type of contract. 
· But NB that not all human rights are absolute, in the event of an actual dispute the court would have to apply S36 of the Const to the case at hand. 

· Voluntary Surrender- Chapter 2:

· What is it?
· Where the debtor and his duly authorised agent make an application to court for the acceptance of his application of surrender. 
· Who may apply? Depends on what sort of entity it is. 
· The debtor himself or his agent. 
· If deceased then it is the executor. 
· Mentally insane or prodigal or incapacitated then the curator. 
· Partnership- if it is a partnership then all the partners must bring the application as they act jointly and severally. 
· If married in community of property then both parties to the marriage have to bring the application for voluntary surrender. 

· Requirements for voluntary surrender:
· The debtor must in fact be insolvent. This would be easy as he knows his financial situation better than anyone. He does this by simply declaring his financial books which show what his liabilities and assets are. 
· There must be sufficient free residue to pay for the costs of sequestration. Because it is the debtor who is bringing the application, he will be responsible for the costs of sequestration. He needs to show even though his liabilities exceed his assets he still has to show that he has sufficient money to cover the sequestration admin costs. (How would you define free residue?)
· Sequestration must (without a doubt) be to the advantage of the creditors. Under compulsory sequestration there is a similar requirement (reason to believe that sequestration will be to the advantage of the creditors). Different requirements and the first one is the more difficult. The court will have to try and assess, on the financial affairs of the debtor, whether if it did not grant the order for sequestration how much would each creditor get AND if order granted what would creditors get then? Simple comparison between the two. No one creditor is going to get entire satisfaction of their debt. NB Collecting assets involves impeaching certain dispositions- the debtor will thus also show all the transactions he made over the recent years. By looking at these transactions, the court will then decide which of the can be impeached i.e. recovered. Thus the debtor would have greater assets if there was going to be sequestration (due to recovery of the bad transactions) than if there was not. Court doesn’t take this requirement lightly-must see factually that the creditors will get an advantage here, thus this requirement is a more difficult requirement but easy in the sense that the debtor already has access to his own financial records- doesn’t have to gain access. 
· Significance of this requirement is that it is in place to realise the objective of the insolvency act which is to protect creditors. 
· To avoid and prevent abuse by a debtor who has incurred all these debts, can’t pay them and goes to court for assistance to help him get rid of the debts- so court must consider this too. 
· There are certain procedural formalities that must be followed: 

· Voluntary Surrender Continued: 
· Governing Legislation:
· The Insolvency Act 24 of 1936

· Obtaining a sequestration order- Voluntary Surrender:
· The debtor or his duly authorised agent makes the application to court for acceptance of his surrender. 

· Who may apply? 
· Debtor or his agent- estate of a natural person
· Executor- estate of a deceased person
· Curator bonis- estate of a debtor incapable of managing his own affairs
· All members of a partnership who reside in the country- partnership estate
· Spouses married in community of property- joint estate

·  Requirements:
1. The Debtor’s estate is in fact insolvent:
· The legal test for insolvency applies
· Determined by reference to the debtor’s statement of affairs
· However, the court may look beyond this valuation
· CASE: Ex parte Harmse-
· No cash flow, her was illiquid. 
· The test for whether the debtor’s estate is insolvent is whether it is established that the debtor is without funds to pay his debts in full and it is improbable that the assets will realize enough for this purpose. If this then surrender should be accepted. 
· Applicant’s statement indicated an excess of assets over liabilities, but the only evidence that he adduced to prove otherwise were certain letters written by estate agents and valuers.
· Court held that the applicant had failed to adduce on a balance of probabilities that he was insolvent- “it is only acceptable and admissible evidence which can displace the prima facie inference of solvency when the applicant’s own estimate of value exceeds the amount of liabilities.” 
· CASE: Ex parte Deemter-
· Statement of the debtors affairs showed that his assets exceeded his liabilities by a considerable sum, but he was being sued by several of his creditors for large amounts, he had been unsuccessful in selling his major assets, and he had no other source of income. The court accepted that his estate was insolvent and granted the application for surrender. 
2. There is sufficient free residue to pay the costs of sequestration”
· The cost of sequestration includes the costs of the surrender as well as the general costs of administration
· The debtors must own realizable assets of sufficient value to cover the costs of sequestration, which will be payable out of the free residue of the estate
· This means that a debtor who has no assets and only liabilities cannot surrender his estate
· If it is clear that there is insufficient free residue then the court must refuse the application for voluntary surrender.
Question: Briefly discuss the concept of free residue: 
· Amount depends on the size of one’s estate. Free residue is defined in S2 as “that portion of the state which is not subject to any right of preference by reason of any special mortgage, legal hypothec, pledge or right of retention.” 
· It includes the balance of the proceeds of encumbered property after discharge of the encumbrances. For the purpose of calculating the amount of free residue in an estate, the surplus in value of the encumbered assets over the amount of the encumbrances must be taken into consideration- Ex parte van Heerden 1923. 
· CASE: Ex parte Collins:
· The court refused to grant an application for surrender because the debtor had only liabilities, in spite of the fact that the costs of sequestration had been granted to the Master by someone else (surety). Court must see on paper that you have enough money to cover free residue. 

3. Sequestration must be to the advantage of the creditors:
· Advantage to creditors must be a certainty (fact)
· Compare this with the standard set out for compulsory sequestration
· The requirement here is far more stringent

4. Certain preliminary formalities must be followed:
· S4. 

a) Notice of intention to surrender:
· The debtor must publish a notice of surrender in the Government Gazette AND in a newspaper circulating in the 
· Magisterial district where he lives or 
· District where he has his principle place of business (if he is a trader)
· The notice must comply with Form A in the First Schedule
· Publication must occur not more than 30 days and not less than 14 days before the stipulate date of the hearing
· Proof of publication (by means of an affidavit and a copy of the publication) must be provided to the court.

Question: What is the primary purpose of the notice and the time limits? 
· To alert the creditors as to the intended application in case they should wish to oppose it. 
· 14 day time limit is to ensure that the creditors have sufficient opportunity to peruse the statement of affairs and decided whether or not to oppose the application. 
· The Legislature’s object in imposing the 30 day limit was that debtors should not be able to give long notice, months beforehand and as a result keep creditors from levying execution and in the meantime dissipate all assets. 
· CASE: Ex parte Goldman-
· Held that a weekly journal devoted to Jewish interest and printed mostly in Yiddish, using Hebrew characters, was not a newspaper for the purposes of the statute. 
· Notice must be published in a newspaper in the usual sense i.e. a daily or weekly publication, containing reports on local or foreign happenings of recent occurrence and of a varied character, intended for the information of the general reader. 
· CASE: Ex parte Barton-
· If the objective of alerting creditors is to be attained, the newspaper chosen for publication must circulate in the area in which the debtor’s creditors are located, even if the debtor no longer resides or carries on business there. 
· In this case the notice had been published in a Western Cape newspaper, but the applicant had previously lived in Durban and all his creditors were in KZN. Court postponed application so that the notice might be published in a KZN newspaper and the debtor’s statement of affairs might lie in Durban for inspection.
· CASE: Ex parte Harmse- 
· Failure to adhere to the 30-day time limit has mostly been taken to be fatal to the application but in this case the court held that the failure is a formal defect or irregularity as envisaged by S157(1) and thus does not invalidate the application unless it has caused a substantial injustice which cannot be remedied by a court order. 

b) Notice to each creditor:
· The debtor must post or deliver a copy of the notice to every creditor whose address he knows or can ascertain, within 7 days of publication
· This gives further protection to the creditor. 
· This must once again be proven by means of an affidavit
· CASE: Ex parte Wassenaar-
· In requiring that creditors be given personal notice of the intended application, the Legislature was allowing for the fact that it cannot be expected of creditors continually to peruse the GG or the legal notices in newspapers. 
· A failure to give notice to creditors in the prescribed manner will generally be regarded as fatal to the application. But keep in mind condonation of time limits. 
· X 3 publications and x3 notices all to protect the creditor. 

c) Notice to trade unions and employees:
· The debtor must post a copy of the notice to every registered trade union that, to his knowledge, represents his employees
· Notice must also be given to the employees themselves by putting a copy of the notice on the notice board inside the employment premises or by attaching a copy to the front gate of the premises
· For them to decide what would be the best for the debtor’s employees i.e. the trade unions to decide this. 

d) Notice to SARS:
· A copy of the notice must also be sent to SARS- legal status changes from natural to other person. S4(2)(b)(i)(ii).

e) Preparation of statement of affairs:
· Don’t need to know this precisely. 
· Must comply with Form B in the First Schedule. 

f) Lodging of statement: 
· Statement of affairs must be lodged in duplicate at the Master’s office
· If there is no Master’s office in his magisterial district then an additional copy must be lodged at the magistrate’s office- makes it more accessible
· The statement must be available for inspection during office hours for 14 days
· The Master or magistrate must issue a certificate attesting to this
Question- Outline the consequences of publication of a notice of surrender:
1. Stay of sales in execution- becomes unlawful to sell any property in the estate which has been attached under a writ of execution or other similar process, unless the person charged with the sale could not have known of the publication.
2. Curator bonus may be appointed- as a safeguard against the debtor dissipating his assets after publishing a notice of surrender, the Master may appoint a curator bonis to the debtor’s estate. 
3. Potential compulsory sequestration- If after publication of notice of surrender, debtor fails to lodge a statement of his affairs or lodges a statement which is incorrect in a material respect, fails to make application to court on the appointed day and notice of surrender is not properly withdrawn then creditor entitled to apply for compulsory sequestration of debtor’s estate. 
4. No withdrawal of notice without consent- Notice of surrender published in the GG cannot be withdrawn without the written consent of the Mater.  
5. Lapse of notice of surrender- by non-acceptance by court, if notice of surrender properly withdrawn in terms of Act or debtor fails to make application for surrender within 14 days.  
Question- Give a brief outline of what an application for surrender entails-
· Brought by way of a notice of motion supported by affidavit. 
· Founding affidavit is to persuade the court that the four requirements for voluntary surrender have been satisfied. 
· Full name, status, occupation and address of app
· Allegation that debtor is insolvent and facts that est this
· Explanation as to how the insolvency came about- Bona Fide application
· Averment that app owns realizable property of sufficient value to cover all the costs of sequestration
· Averment that it will be to the advantage of the creditors if the debtors estate is sequestrated
· Details of any salary or income the debtor is receiving
· Any other relevant info
· Description of procedural steps followed by app prior to brining app

· The court’s discretion:
· Even if the above requirements have been met, the court may still reject the application for surrender in certain instances
· E.g. the debtor displayed gross extravagance even after judgment had been granted against him. 
· If it is clear that creditors are willing to give debtor more time to pay then court will not grant the application as they don’t want to change the status of the debtor. 
· Setting aside a sequestration order:
· There is no appeal against a refusal to accept the surrender
· A part aggrieved by an order accepting the surrender may appeal e.g. a creditor
· The court has the power to rescind or vary any order made by it, however, this discretionary power is only exercised in exceptional cases. 

Compulsory Sequestration (debt only usually): 
	
· Can a debtor who has liabilities only apply for voluntary surrender- no as he cannot meet the requirements for free residue and he will not be able to show that there will be advantage to creditors. 
· Friendly sequestration is usually a type of compulsory sequestration but not all SCs are friendly sequestrations. 

Requirements:
1. That the applicant has established that he or she has a claim in relation to S9(1). Applicant= creditors or agent there of who has a liquidated claim of not less than R100 (amounts antiquated). ALT- if 2 or more creditors have a claim of not less than R200. Simple requirement to satisfy. Liquidated claim- an amount that is easily ascertainable e.g. an amount owing for goods delivered and sold. 
2. 
a) Prove that the debtor committed an act of insolvency OR
b) Prove that the debtor is in fact insolvent

· Very difficult for creditors to gain access to debtors financial records to prove insolvency thus the Legislature has created 8 Acts of Insolvency from which one can infer insolvency (also a creditor who is sequestrating can rely on an act on insolvency committed by the debtor against another creditor):
· Eight Acts of Insolvency:
a) S8(a) if the debtor leaves the Republic or remains absent from it or departs from his dwelling or otherwise absents himself with the intention to evade or delay payment of his debts (absenting himself with the intention of evading payment of his debts). Problem with proving intention = subjective thus courts can infer intention from the circumstances. 
CASE: Bishop v Baker:
· Debtor left to go visit a relative and the creditors tried to use this as an Act of Insolvency. The court did not accept this. 
CASE: Abel v Strauss:
· Debtor was a taxi driver, called away to work. Creditor tried to rely on this as an Act of Insolvency. Court did not accept this. 
CASE: Rabby v Miller:
· Once can infer intention from the fact that the debtor made an appointment to make payment to the creditor and then departed without keeping that arrangement. 
Case: Estate Salzmann:
· Debtor was a co-director of a company, went off to CT on the pretext of visiting his wife who was ill. Creditors relied on that as an act of insolvency. Turned out that it was an act of insolvency. Being a co-directs he changes his address and left no forwarding address, sold off office equipment, appointed a new co-director. Strong inference in these circumstances of an intention to evade payments. 
· State of mind of this Act of insolvency can be inferred from the surrounding circumstances.

2) The sheriff went to the debtor’s place, demanded satisfaction of a judgments, the debtor was unable to provide sufficient disposable property- then this is an act of insolvency. 
· Disposable property- any property that can easily be turned into cash and sold in execution- moveables, immoveables, etc.)

3) If the debtor makes or attempts to make any dispossession of any of his property which has or would have the effect of prejudicing his creditors or of preferring one creditor over another. 
· It is irrelevant what the debtor had going on in his mind subjectively when the debtor entered into the transaction, as long as he has made or attempted to make the transaction and the result was where one creditor was prejudiced over another. E.g. if the debtor has four creditors and he only pays back one of them upon disposition of his asset. Must have the effect of prejudice or preference or what the effect would have been had he completed the disposition. In such a case, if proving the effect of insolvency, the onus would lie on the sequestrating creditor to prove this- regardless of whether he is the prejudiced creditor or not. 
· There is an element of reasonableness which creeps into this act of insolvency. The court will have to infer, in determining whether the effect was prejudice, how a reasonable person would have inferred as prejudice or preference in the circumstances. 
· De Villiers v Mosan Properties: 
· The debtor’s state of mind is irrelevant. It doesn’t matter if the debtor acted deliberately or recklessly. Stressed that the focus of this enquiry is on the purported effect. Pg 35. 
· Otto’s Case:
· On paper the debtor was still solvent after he made the disposition. But the effect of the disposition was that he was commercially insolvent- so the net result was that he was still unable to pay his debts. The court held that as such, the disposition was still prejudicial to all his creditors and thus there was an act of insolvency. You must have regard to all surrounding circumstances. 

4) If the debtor removes or attempts to remove any of his property with the intention of prejudicing his creditors or to prefer one creditor above another. 
· Here we look at the intention of the creditor- what was he thinking at the time. But because this is a subjective requirement it is hard to prove. Test- intention may be inferred from surrounding circumstances e.g. was the preferred creditor a family friend etc. 

5) The debtor makes or offers to make any arrangements with any of his creditors for releasing him totally or partly from his debts. [Compare 5 with 6]. 
· Here he is not admitting his insolvency, merely saying that he cannot pay right now and is offering to make an arrangement with his creditors to release him in part or in total from the debt. Often asking to be released from the full debt as required and trying to make an alternate plan.  Objective of this one is to release the debtor entirely or partly of his debt. 
· However if the debtor contests the original amount of the debt then this is not an act of insolvency as he is not saying he can’t pay, he is saying he is not willing to pay. NB this as it could be tricky in an exam question- know difference between 3 and 4 and difference between 5 and 6. 
· What if the debtor simply asks for an extension of time? This could be an act of insolvency depending on the surrounding circumstances. If the debtor is offering a certain amount of cents in the rand and asking for an extension of time to pay then generally, this would not constitute an act of insolvency but look at surrounding circumstances. 

6) If the debtor gives notice in writing to any one of his creditors that he is unable to pay any of his debts. 
· This requirement must be in writing. If merely oral notice of inability to pay then not an act of insolvency- would be too difficult to prove at court. 

· Patel v Sunday:
· Emphasises that this must be in writing. 
· This is an admittance that he cannot pay- full stop, not asking for an arrangement of payment. 
· Important to distinguish between being unable to pay and unwilling to pay- regardless of whether it is in writing. This could also be the case and requisite distinction in this requirement. 
· Barlow’s case:
· Distinction between being unwilling and unable. 

7) The debtor must have published a notice of surrender....(look up)
· Failed to lodge a statement of affairs with the minister
· Lodged a statement of affairs which is incorrect or
· Failed to apply for acceptance of surrender on a specified date
· This Act of insolvency comes from an application that was made after the debtor already tried to surrender and he failed on one of the above three grounds.
· This requirement emphasises the need for the debtor to comply with procedural requirements when surrendering. 
· But not any procedural flaw will give rise to this act of insolvency- only if the procedural flaw was a material error. How does one decided if it is material- look at:
· Whether the error affected the mind or minds of the creditors and their decision of whether or not to oppose the application. 
· Whether the creditors would be disadvantaged or prejudiced in any way by the error.
· If this, then it would amount to an act of insolvency- but the court will decide whether or not it is material. 

8) If, being a trader, the debtor gives notice in the GG in terms of S34(1) of his intention to transfer his business and is thereafter unable to pay all his debts. 
· What is this type of scenario.

2.2) Debtor is in fact insolvent e.g. in a friendly sequestration. 

Friendly Sequestration:
Compulsory sequestration where the debtor is not at arm’s length to the creditors. Here the debtor will make his financial statements made to the creditor. 

3) There is reason to believe that the sequestration will be to the advantage of the creditors: 
· This one is a less strict requirement than voluntary surrender because here the advantage to the creditor doesn’t need to be proven as a fact, here you only need to have reason to believe- as creditors don’t have access to debtor’s financial records, this is why the requirement is less strict. 
· Not a negligible dividend- a substantial portion or percentage of the creditors must gain advantage. To est this the creditors will work out what they would get if there was no sequestration and what would they get if there were sequestration if the latter position is stronger than the former then this would be to the advantage of the creditors. Which position would yield a greater dividend. 
· What are some of the indicators that there is likely to be advantage? 
· Assets in the estate. 
· Whether or not the debtor has an income-likely indicator that there will be an advantage.
· Impeachable dispositions even though no assets at present. 
· Can a debtor with only liabilities be compulsorily sequestrated? 
· Yes, because the debtor is not responsible for the free residue/ costs of sequestration as the creditors foot the costs. Additionally even though there are no assets, if the creditors know that the debtor has impeachable dispositions or an income. 
· NB: Voluntary surrender- no sequestration as no money for free residue and no advantage to creditors. 
· Compulsory sequestration- not responsible for costs, advantage to creditors satisfied etc. 
· Whether or not there is a reasonable prospect by invoking the machinery of the act, it will unleash some pecuniary benefit. 
· You need approximately R15 000 to show advantage to creditors but converse is not necessarily true i.e. just because there is this amount in the assets doesn’t necessarily mean that there will be an automatic advantage to creditors. The sizes of debtors’ estates vary- thus you cannot have a single formula for all sequestrations. R15 000 is a rough figure only. 
· Hillhouse v Stott:
· 1, 6 cents in the rand was held to be insufficient to justify sequestration
· ABSA Bank Ltd v De Klerk:
· 5 cents in the rand was regarded as sufficient. 
· Cohen v Jacobs:
· Piece of land, if rezoned would increase the value of the property four times. Thus to advantage of creditors. 
· Lotzof v Raubenheimer:
· Even though the debtor has to draft up his SOA- the courts and the creditors will still scrutinize this in case the debtor is hiding any of his assets. This case the farmer was hiding his assets with his wife. 

Friendly Sequestration: 
· Compulsory sequestration where the sequestrating creditors are not at arm’s length. 
· FS is not a new process, it is still a compulsory sequestration and as such, the requirements for CS still need to be satisfied. 
· If you see in an exam that the parties know each other then you should know it will probably be FS. Here discuss the requirements for compulsory sequestration first and then move on to the issue of FS.
· Note pg 41 read quote of Craggs v Dedekind. 
· The courts scrutinize the application for sequestration far more where the parties know each other. 
· FS are nonetheless allowed- Beinash & Co v Nathan. 
· Why do the courts scrutinize the application if it is a FS? 
· Because there is a potential to abuse the process. Room for collusion between the sequestrating creditor and the debtor. The court is describing in Dedekind how FS commonly appear in court as the debtor knows that he won’t be able to satisfy the requirements of a voluntary surrender. So they enter, so to say into a simulated contract for a loan, and then (because the debtor knows that he cannot satisfy the requirements for VS for his other creditors) enter into an agreement for FS. 
· Loan agreement usually not written and usually the parties are related. 
· Esterhuizen v Swanepoel & Sixteen Others
· Collusion in Esterhuizen is an agreement between the two parties to hide facts or to manipulate evidence in order to make it appear that one of the parties has a cause of action. 
·  The court is mindful of such applications because there is room for collusion and fraud between the parties. 
· Advantages to the debtor for FS? 
· Not having to pay for admin costs. 
· It results in a stay of all civil proceedings- sales in execution. All proceedings which were brought against the debtor before the application will be suspended and will come to a halt. 
· The debtor’s requirements are less onerous here. 
· Because of the consequences of sequestration, the court doesn’t just give a final sequestration order. Instead it grants a provisional sequestration order. Court sets down a future hearing date and only on this future date will the court confirm the order and make it final if necessary. Sometime the purpose of this is that it gives the creditors time to bring forward more evidence. It also buys the debtor some time as if the debtor comes into some money in the interim then it will allow him to satisfy his debts and to avoid final sequestration. 
· Often the debtor will offer the creditors a “compromise” and this will be desirable to the creditor as they can avoid costs of CS and resist the admin. At the end of the day all that the creditors want is the money. 
· CS can also be used to free the debtor of the debts entirely. 
· Debtor can be rehabilitated through:
· The passing of time
·  Application to court- if no claims have been brought against the estate within six months then the insolvent can be rehabilitated. This could be the case in friendly sequestration to get the debtor out of trouble.

· Court’s discretion when looking at compulsory sequestration:
· NB with voluntary surrender even if all the requirements have been satisfied, the court will not necessarily grant the order. 
· Here the court has the same discretion- but they will exercise it here a bit more leniently because they want to help the creditors. 
· The court has this discretion because it has the responsibility to make sure that the Act is not circumvented. 

· Chapter 4: 
· Final sequestration has happened either through VS or CS. 
· How does sequestration impact on the legal position of the insolvent?
· He has limited legal capacity, limited contractual capacity, limited capacity to earn a living in that he has a limited choice of professions. There are also certain official positions which he can no longer hold. 
· One of the main ways that insolvency impacts on the debtor is in the law of contract- certain restrictions on his ability to enter into contracts. 
· Prohibited Contracts:
· The insolvent may not enter into any contract without the written permission of the trustee which adversely affects his estate or any contribution that he is obliged to make towards the estate. The Master of the court ascertains what the requisite contribution is by looking at the debtor’s circumstances in life, dependents etc. The residue of any income will be taken by the trustee, paid into the estate and taken towards satisfaction of the debts. 
· Mervis Bros:
· M sued H for a pre-sequestration debt. The insolvent, H, gave M a promise that after sequestration he would pay the amount in full. The trustee however said that he had not conceded to that agreement.  Court held that the agreement was no binding. 
· The principle is that the insolvent may not contract where it would adversely affect his contribution (look up). 
· Case illustrates the point that it is only when the contribution becomes due and payable (i.e. it is ascertained by the master) that this is when the insolvent is obliged to pay it. 
· The assets of the insolvent.
· The assets of the solvent spouse. 
· What happens to all those contracts and civil proceedings which began before sequestration. 

Chapter 4. 
[Worksheet 3]: 

The Effects of Sequestration:
A. 	The legal position of the insolvent: 
· One of the consequences of sequestration on a debtor’s estate is that his legal capacity is reduced
· This affects his capacity to contract, earn a living, litigate and hold certain offices
1. Contracting:
· In order to protect the interests of the creditors, the Act imposes certain restrictions on the debtors capacity to contract
· However, his contractual capacity is not deprived entirely
Prohibited contracts:
· The debtor may not, without the written consent of T, enter into any contract which adversely affects (or is likely to affect) his estate or any ‘contribution’ which he is obliged to make towards the estate
· The debtor may not enter into a contract which purports to dispose of any property of his insolvent estate

Question: What is the nature and significance of the above-mentioned term contribution’?
· Nature is that of money earned by the insolvent in the course of his profession, occupation or employment- claimable by the trustee in terms of S23(5). The contribution is claimable by the trustee only once the Master has expressed the opinion that the money is not necessary for the support of the insolvent and his dependants. 

Case: Mervis Brothers (Pty) Ltd v Hannekom:
· M sued H, an insolvent, for the amount of a debt incurred prior to sequestration. The trustee had not consented to H’s giving this undertaking. The Mag court held that the undertaking was likely to affect adversely any contribution which H would be obliged to make, if called upon to do so and, in the absence of the trustee’s consent, was not binding. 
· On appeal: the court held that, as the Master had not assessed a contribution, H was not obliged, at the time of contracting, to make a contribution. Thus the trustee’s consent was not required and H’s undertaking was binding. 

Question: With reference to the following case, discuss fully the legal effect of a contract that is not prohibited- De Polo and another v Dreyer and others:
· Where the trustee’s consent is not necessary or where it is and is given, the contract is valid and binding on the parties. 
· However according to this case, although the contract is binding, the insolvent may not enforce performance in his favour unless the Insolvency Act(or some other statute) specifically gives him the right to do so i.e. the fact that an insolvent can enter into a contract doesn’t mean that he is entitled to sue on that contract for his own benefit. In the absence of an empowering statutory provision, the trustee is the proper person to enforce the claim- as properly speaking the performance is due to the trustee as the trustee controls all assets that accrue to the estate. 
· If the legislature had intended for the insolvent to sue for his own benefit without reference to the trustee they would have made it apparent from the wording of the contract. 
· NB quote in the textbook on pg 58. 

Question: With reference to the following case law, discuss the legal effect of a prohibited contract:
· Ex parte Olivier:
· Where the insolvent contracts without obtaining his trustee’s consent where it is required, the contract is voidable at the option of the trustee and it is not void. Should the trustee choose not to set aside the contract or simply stand by without avoiding it, the contract remains binding on the parties. 
· Important concept- the election of the trustee i.e. the choice which the trustee is faced with in such a scenario; abide by the contract or set it aside. Abide- the trustee ratifies the contract, steps into the shoes of the insolvent person and performance is due to the trustee again. Set it aside- rescission and restitution of performance. 
· Wessels v De Klerk and another:
· The insolvent sold immovable property that formed part of his insolvent estate at the time of sequestration and received two promissory notes in part payment of the purchase price. He subsequently endorsed the notes to a bona fide purchaser.
· The court held that the sale of the notes was not validated by S24(1) and therefore was voidable at the option of the trustee. This case was found to be voidable because the assets were from the OLD estate and not from the estate post sequestration. 
· If there is a bona fide third party who buys assets from the old estate this will not help him- the contract will still be voidable. 
· S24(1) states that if an insolvent purports to alienate for valuable consideration assets that he acquired after the sequestration of his estate without the consent of the trustee, to a person who proved that he was unaware and had no reason to suspect that the estate of the insolvent was under sequestration, then the alienation is nonetheless valid- valid and not voidable. 
· New asset to new estate
· Third party must be bona fide (contracted in ignorance) in which case trustee has no decision to make and third party can keep the asset. 
· Fey and another v Mackay:
· S24(1) places the onus upon the third party to prove that, at the time when he received the property in question, he was neither aware, not had any reason to suspect that the debtor was an insolvent. 
· It doesn’t suffice for the third party to show that he had no reasonable ground to suspect insolvency- he must go further and establish that he had no reason whatsoever to suspect it. 

Question: Explain fully the effect of sequestration on the Insolvent’s capacity to earn a livelihood and hold office:
· Earning a livelihood:
· Constitution- everyone has the right to chose one’s own livelihood, trade and occupation. Start here as it is a fundamental right. 
· The Insolvency Act does have this right but it is limited to an extent. Ultimately it works to everyone’s advantage if he does have a livelihood but he is limited as to what livelihoods and professions he can follow- this is because it is a person who couldn’t manage his own affairs and finances and thus you cannot give him financial control or put him in a position of confidence which could infringe the public interest. 
· In terms of S23(1) the insolvent is entitled to follow any profession or occupation or enter into any employment and he may make whatever contracts are reasonably necessary for this purpose. 
· But the insolvent may not, without the consent of his trustee, take part in or have a direct or indirect interest in the business of a trader who is a general dealer or a manufacturer- as these positions would require him to be in financial control which is too much for him to be entrusted to handle. 
· Held in S v Van Der Merwe that a general dealer someone who trades at a fixed and recognized place in all sorts of wares and not just in one kind or a few particular kinds. 
· In this case it was held that milk would not qualify as a general dealer. 
· S2 in the Act doesn’t give us a very confined concise definition of what a general dealer or manufacturer is and thus it is dealt with on an ad hoc basis. 
· Holding office:
· An unrehabilitated insolvent is disqualified from holding various positions:
· Cannot be appointed as a trustee of an insolvent estate, if already this then he must vacate his office. 
· Not capable of being a member of the National Assembly, National Council of Provinces, or a provincial legislature. 
· Without the authority of a court, an insolvent cannot be a director of a company or take part in the management of a close corporation. 
· Court will only grant authority if there is no danger to the private interests of the members or to the public who might be injured by dishonest trading. 
· Should the trustee refuse to give consent, any of the insolvent’s creditors or the insolvent himself may appeal to the Master whose decision on the matter is final. Master will have regard to the immediate above considerations. 
· If the insolvent engages in an occupation which he shouldn’t then it is a criminal offence- cannot escape liability on basis that he did not know that consent was necessary. 

· S v Van der Merwe:
· Court held that a general dealer is someone who trades at a fixed and recognisable place in all sorts of wares and not just in one kind or a few particular kinds. 

Question: Briefly outline the extent to which sequestration affects the Insolvent’s capacity to institute and defend legal proceedings:
· An insolvent may sue or be sued in his own name without reference to the trustee of his estate in:
· A matter relating to status e.g. divorce
· Where the matter relates to a right which does not affect the insolvent estate, such as a right to receive maintenance from the insolvent or the right not to be unlawfully dispossessed of property
· To recover remuneration for work done or professional services rendered- after the sequestration of his estate
· Claim for a pension
· Suing for damages in terms of a claim for defamation or personal injury
· Where the matter concerns a delict committed by him after the sequestration of his estate
· He may also litigate to ensure that his insolvent estate is properly administered
· May sue the trustee for damages or may interdict the trustee from selling certain assets

B. Vesting of the Assets of the Trustee
1. Vesting of Estate in the Trustee
· One of the most important consequences of a sequestrating order is to divest the insolvent of his estate and vest it in the Master, and thereafter in the trustee once the latter has been appointed (can also be provisional and then final trustee)
· Trustees function is to:
· Collect the assets
· Realize the assets
· Distribute the proceeds among the creditors in legal order of statutory preference
· The estate remains vested in the trustee until:
· The court discharges the sequestration order
· The creditors accept an offer of composition made by the insolvent (which provides that the insolvent’s property will be restored to him)- creditors accept a partial payment in the rand without having to complete the sequestration proceedings
· A rehabilitation order is granted by the court or it happens with the passing of ten years automatically. 
· Only then is the trustee divested of the estate and it re-vests in the former insolvent. 

2. Property which falls into the estate
‘estate’ is:
· all property as at the date of sequestration- this is why we say that he can acquire a new estate after the date of sequestration. 
· all property acquired by or accrued to the insolvent during sequestration
· However: this is subject to certain statutory exceptions in that it does not embrace every item of the insolvent’s property e.g. certain property which he owns at the time of sequestration or acquires during or thereafter is unaffected by the entirely new estate during his insolvency. This after-acquired estate can be sequestrated separately. 
· Closed list of what doesn’t fall into the state and everything else is deemed to fall into the estate. 
· Property is deemed to belong to T unless the contrary is proven
· If the insolvent is married in community of property, then the joint estate is sequestrated i.e. assets of the spouse are also sequestrated
· ‘property’ is all moveable and immoveable property 

Question: Briefly outline what is meant by ‘moveable’ and ‘immoveable’ property in this regard:
· What is meant is any moveable or immovable property wherever situated in the Republic, and includes contingent interests in property. 
· Immovable property is defined as land and every right or interest in land or minerals which is registerable in a deeds registry within the Republic.
· Moveable property is meant every kind of property and every right or interest which is not immoveable property. It includes a liquor licence, and a right of action other than that the insolvent may enforce personally. 
· Assets situated outside of the Republic are not included as property for purposes of sequestration. 

3. Property which does not fall into the estate:
· Certain property does not fall into the estate for the purposes of insolvency:
a) Wearing apparel, bedding and household items:
i. E.g. clothes, bed linen, tools, certain furniture
ii. This refers to anything the creditors deem to be necessary for the insolvent’s subsistence- thus things which are not essential to his subsistence will be confiscated by the Sheriff. 
b) Remuneration for work done- excludes the contribution.
a. Whatever is not part of the contribution is for his own keeping. 
i. Insolvent may keep such money for his own benefit
ii. Except such money which the Master considers unnecessary for the support of the insolvent and his dependants (this portion thereafter vests in the trustee)
iii. The Master’s decision in this regard is reviewable
iv. Trustee may claim that unnecessary portion directly by informing the insolvent’s employer 
v. Insolvent’s right to remuneration for work done only applies to lawful income
c) Pension:
i. Protected by various legislation
d) Compensation for defamation or personal injury:
i. Refers to compensation for loss or damage that insolvent has suffered both before and after sequestration
ii. ‘personal injury’ means injuria in the wide sense
iii. ‘loss or damage’ means loss or damage for which damages would normally be recoverable (i.e. general and special damages)
e) Compensation for occupational injuries or diseases:
i. Refers to compensation already paid out to or payable to insolvent in respect of the Compensation for Occupational Injuries and Diseases Act [COIDA]. This could be a big amount of money and thus for a wise insolvent he can use such money to pay off his debts quicker if he chooses to do so in practice- which is allowed. 
ii. Exclusion seems to be on the following basis:
1. It is compensation for loss or damage suffered as a result of personal injury which belongs to him personally
2. The Act states that compensation is not subject to attachment or any other form of execution by an order of court
f) Benefits payable to miners:
i. Ito the Occupational Diseases in Mines and Works Act- if the insolvent is a miner and the miner is sequestrated, any benefits he receives by virtue of that occupation he keeps for himself. 
g) Unemployment insurance benefits:
i. The Unemployment Insurance Act provides that benefits which an employee is entitled to i.t.o this Act is not capable of being assigned or charged and cannot be attached by any order of the court. 
h) Insurance policies
Question: Briefly outline the legal position regarding policies covering liability to 3rd parties and life policies:
· Liability to third parties:
· In terms of S156, the third person is entitled to recover directly from the insurer the amount of the insolvent’s liability, but not more than the maximum amount for which the insurer has bound himself to indemnify the insolvent. 
· The third party, being vested with the insolvent’s rights, may proceed directly against the insolvent estate or enter into an agreement with the trustee in regard to the claim. 
· This section also applies where another person took out a policy extending such cover to the insolvent. 
· This section only covers liability to third parties and not the case where the policy obliges the insurer to compensate the insolvent for damage to property only. 
· The section does not give the third person greater rights against the insurer than the insolvent had under the policy. 
· Life policies:
· S63(1) of the Long-term Insurance Act 52 of 1998 excludes certain insurance benefits from the insolvent estate, namely: 
· The policy benefits provided to the insolvent under an assistance, life, disability or health policy which has been in force for at least three years and in which the insolvent or his spouse is the life assured.
· Any assets which the insolvent acquired exclusively with such policy benefits within a period of five years from the date on which they were provided.
· The policy benefits or assets are excluded to an aggregate amount of R50 000 or such other amount as the Minister of Finance may prescribe. 

i) Share in accrual:
i. The Matrimonial Property Act provides that if the insolvent is married subject to an accrual system then the right of a spouse to share in the accrual of the estate of the other spouse does not form part of the insolvent’s estate of the 1st spouse- badly phrased provision, just says that any money he gets on divorce does not form part of the insolvent estate
ii. This issue only arises upon the dissolution of the marriage
j) Trust property/ funds:
i. NB: that for inheritance the benefit does not vest in the heir until he adiates or repudiates the will- no dies cedit or venit. 
k) Rights of labour tenant to land or right in land:
i. Land Reform Act
l) Property acquired with money from above sources:
i. This property is prima facie the property of the insolvent
ii. If the compensation is used to buy an asset then that asset will not form part of the insolvent estate

4. Disposal of estate property by the insolvent:
· There is one exception to the rule that the insolvent cannot dispose of estate property that forms part of the insolvent estate. 

Question: Briefly discuss this exception, which is embodied in s25(3) of the Insolvency Act?
· According to this section, if the insolvent brings about any act of registration (transfer, mortgage etc.) in respect of immoveable property in his estate after the expiry of every caveat entered against that property by the Registrar of Deeds, the act of registration is valid. 
· This means: Once that restriction has expired, the insolvent can do with it what he will. This is one exception where the insolvent can make an alienation of it. Thus if there is no caveat, the insolvent is free to put a mortgage over the immoveable property- done as a way of loaning money to pay off debts. Can be mortgaged to the advantaged to the estate- then use to pay off the debts and rest goes to new estate. 
· Question is whether the mortgage money is part of the new or old estate. If old it falls into the old estate and is used to pay debts. If new estate or exclusion (i.e. used money from one of the above to buy the house) then not subject to trustee’s discretion. 
· A caveat is entered on the title deeds of the immoveable property in the insolvent estate to prevent an insolvent from transferring the property or registering any right over it. Simply a holding on property- you’re not free to sell your property because someone else has a right over it. 
· (read further on this in the book)

5. Acquisition of a new estate during insolvency:
· The insolvent may acquire a new estate during his insolvency, one which he may hold adverse to the trustee- means that there are some assets in his new estate that the trustee will not be able to take. 
· This new estate may in turn be sequestrated, provided the requirements are met

· Contribution is for an on-going settlement
· Composition is for once off agreement between all the creditors 

[notes for girl]: 
11th March 2009:

Vesting of the assets of the solvent spouse: 

· Only talking here about spouses married out of com of property and NOT in community of property as in the latter both spouses are declared insolvent. 
· Need to know S21 inside/out! 
· S21(1) the assets of the solvent spouse vests in the Master and then the Trustee and is treated as the property of the insolvent spouse for all intents and purposes. 
· One of the reasons why this happens is because there is sometimes collusion between the insolvent and the solvent spouse where the former will transfer assets into the latter’s estate so as to avoid those assets being lost through the distribution amongst creditors. 
· Also this is done because of the special nature of the marriage relationship wherein often assets do get intermingled with each other and sometimes upon divorce or death it is difficult for those parties to figure out what belongs to whom- even more difficult for a third party like a trustee to figure this out. So the purpose is to give the Trustee the time to figure out which assets belong to whom.
· Parties bona fide may have intermingled assets and thus the section does not require collusion of any sort. 
· S21(1) operation is not permanent, simply a provision which is there to assist the Trustee temporarily. While the solvent’s assets are vested in the estate, she will have no rights of ownership over her estate- so she cannot exercise normal rights of ownership during that period of time. Which is she is a business woman will put her in a difficult situation there. 
· Harksen v Lane: 
· The most important case. Read thoroughly that part which relates to the operation of S21 of the Insolvency Act- read the reasoning of the court. 
· Spouse was alleging discrimination on the basis of marital status saying that she was being discriminated against in the sense that she was being treated differently in comparison to all other people with whom the insolvent had had business dealings. 
· She also argued on the same point that this constituted a violation of her right to equality. 
· She also said that her property was being expropriated and that she did not receive any compensation for that expropriation. 
· Where she suffered loss as a result of the expropriation she wasn’t compensated for this. 
· The court held that the expropriation of her property and the vesting of this property in the trustee was not intended to be permanent and this vesting was linked to a legitimate purpose which was to protect the interests of the creditors which meant that it was to ensure that the insolvent estate was not being deprived of assets. To ensure that none of the insolvent’s assets were intermingled with her assets. 
· So yes there was an expropriation but that this was for a justifiable purpose. 
· In re the differentiation the court held that it was justified in that the reason was linked to a justifiable cause. 
· In re discrimination the court held that it was discrimination but that it did not amount to unfair discrimination because it did not affect a vulnerable group or a historically disadvantaged group- i.e. here it is doing the whole Equality test as set out in the case. Solvent spouses do not create a vulnerable group. Also the fact that she was a woman was also difficult as one could not decide the equality test on this basis as they were regarding the notion of the “solvent spouse” as a gender neutral goal.  It's goal was legitimate and it did not impair the fundamental dignity of the insolvent spouses or bring about an infringement of a comparably serious nature. 
· Thus all discrimination linked to a justifiable purpose. 
· Thus far the courts have upheld the provisions of the insolvency act over and above certain human rights. You need to start thinking about this and develop your own critical analysis of it for the exam
· Setting out the bulk of the Harksen judgment would be bulk of your answer
· Pros and cons
· Was this approach by the court correct? 
· What is your opinion/ critical analysis. 

· S21(13)- defines what a spouse is:
· How does this differ with our ordinary conception of spouse? The normal definition of spouse doesn’t yet encompass Muslim spouses entirely, despite the Hassim judgment. 
· In contrast the insolvency act’s S21(13) spouse includes a much wider definition of who a spouse it- “ includes a wife or a husband married according to any law or custom, and also a person living with a member of the opposite sex, although not married to her or him”. It would also include gay partnerships and spouses. 
· The objective behind the act is to prevent collusion between the insolvent and his partner- thus inclusion of people who aren’t actually spouses and who merely cohabit. 
· The problem arises though, a bit of a double standards, if an insolvent is separated from his spouse and is living with a third party (is not divorced or is in process of getting divorced) in terms of the case law it is the married spouse who has their assets attached and not the third party with whom they are living. Problem is that the insolvent would not collude with their estranged partner but rather with the third party with whom they are living now. 
· The Section operates on the premise that there is an existing relationship between the parties. This means that if the parties are divorced then the ex spouse’s assets would not vest in the insolvent estate. Also if the other spouse is dead then obviously that spouse’s estate would also not vest. 
· If parties are married in com of property then this provision would not apply as there is no need for it. 

· What happens if the solvent spouse is in business and would face the risk of financial prejudice as a result of the vesting. What options are available to her? 
· An option available would be to apply for postponement of the vesting. This is in terms of S21(10). If vesting is going to result in financial burden and risk on her or is going to prejudice her, then she can apply for postponement of the vesting- NOT cancellation of the vesting. 
· To apply for postponement of vesting the solvent spouse would have to furnish the court with information of;	
· The full details of the nature and value of her assets
· Nature and origin of her title over those assets
· The prejudice she is likely to suffer
· Explain to the court what safeguards are in place to protect the interests of the insolvent’s estate	
· First three are pretty straight forward but how would she prove the fourth requirement? She would have to show that whatever business dealings she has to take care of, it is not going to result in the solvent estate being impoverished. 

· The solvent spouse would have to be served a sequestration order in order to know that any vesting of her property is going to take place. 
· When the sheriff is serving the insolvent with the sequestration order he will also serve a copy on the solvent spouse. She then has a seven days to draft and lodge with the Master a “Statement of Affairs”. Also Form B of the First Schedule. 
· Solvent spouse can apply to the trustee for a postponement of vesting but if the trustee refuses then the solvent can go to the court, or alternatively the solvent spouse can go directly to the court. The Master does not feature in this. 

· Certain types of property which must be released automatically by the trustee without application:

· Property owned before marriage to the insolvent: 
· Whatever assets the solvent spouse came into the marriage with- this does not form part of the insolvent estate and must be released immediately. 
· Property acquired under a marriage settlement: 
· This will be any property that the solvent spouse got from a previous marriage. 
· Property acquired by valid title: 
· Even if this is property which the solvent spouse acquired during the marriage. 
· This refers to property which she acquired with her own earnings. If she can prove her valid title over property then she can keep it- as it is proved that the property belongs to her. 
· Issue is sometimes whether this property was acquired in good faith or with the collusion of the insolvent spouse. If the former then she keeps it, if latter then it would remain with the trustee. 
· Ask oneself- whether the parties, at the relevant time, were aware of the alienator’s actual or imminent insolvency. Ask yourself this to determine bona fides. 
· Donations are allowed and they are regarded as being property by valid title- but issue of collusion and good faith becomes even more important here. 
· Would the looming insolvency have played a part in the donation made? 
· S26 allows the trustee to cancel or impeach certain transactions which were made as donations if it can be ascertained that no good value was gotten in return or if it was in bad faith. The donation itself will be valid but the trustee reserves the right to recover that assets later on under S26 under impeachable dispossessions. 
· Property acquired with any money under all of the previous categories. 

· The onus of having to prove valid title, prejudice etc would fall on the solvent spouse “he who avers must prove”. 
· What is the significant of knowing on whom the onus rests? 
· If that party does not discharge that onus, the court has to rule in favour of that other party. In this case the other party would be the trustee which would mean that the property remains vested in him until such time as he can ascertain whose is what.

·  The solvent spouse has to prove her title by way of affidavit. 
· [end of chapter] 
· If Pillay hasn’t done it in class or if you haven’t been asked to read as self-study then it won’t be in the exam. Procedure in exam questions would be what requirements he must satisfy. Focus on legal principles and not too much on procedure- only read through. 


Chapter 7: 
Uncompleted Contracts and Legal Proceedings: 
· Sequestration also affects insolvent’s contracts which have not been performed as yet and legal proceedings against him which have not been finalized
· The focus is on:
1) The legal effect of a contract that has been completed by the insolvent but not by the other party at the time of sequestration
2) The legal effect of a contract that has not been completed by the insolvent at the time of sequestration
3) The legal position regarding proceedings that commenced before insolvency

1) The legal effect of a contract that has been completed by the insolvent but not by the other party:
· The other party’s performance is still outstanding
· The right to that performance is an asset that belongs to the insolvent estate
· As an asset in the insolvent estate it vests in the trustee
· If the other party performs to the insolvent in good faith and without the knowledge of the sequestration then the right to performance on the part of the trustee lapses


2) The legal effect of a contract that has not been completed by the insolvent:
· General rule is that sequestration does not suspend or terminate the contract
· Exceptions- there are certain contracts which are suspended or terminated upon sequestration (discussed below) 

Question: Discuss fully the nature and extent of the trustee’s election in respect of a contract?
· Trustee generally has an election to perform in terms of the contract or not. 
· The only power which the trustee’s office gives him is to exclude the right of the other party to invoke the remedy of specific performance. The trustee is given this power so that he may act in the interests of the concursus creditorum. Trustee does not have an unfettered discretion- must take into account the creditors’ interests. 
· As such the trustee must obtain and abide by the instruction of the general body of creditors on the matter, and that he may not competently adopt a course that is prejudicial to the interests of the concursus. 
· If the trustee abides by the contract then it is he who steps into the shoes of the insolvent. 
· Third party who has his contract repudiated as a result of the rejection by the trustee falls into the ranks of an ordinary creditor’s claim after sequestration. 

· The question whether the trustee has elected to abide by the contract:

· Is one of fact- depends on the circumstances of the case, merits, what the trustee has and has not done and ultimately make an inference from the circumstances. 
· Is not one of law- no law
·  Must be decided by a process of inference
· Must be decided by drawing a conclusion that is consistent with all the proven facts

CASE: Du Plessis & another NNO Rolfes Ltd: 
· To the extent that the other party relies upon conduct by the trustee as constituting an election to abide by the contract, that conduct must be unequivocal. 
· An election to continue with a building contract does not, per se, entail an election to abide by executor subcontracts. 	
· As far as possible a court wants to uphold a contract as opposed to cancel it. Trustee is bound by that decision. 

CASE: Tangney & others v Zive’s Trust: 
· The trustee has to make a decision in a reasonable time which depends on the circumstances of the case and the nature of the contract. 
· The insolvent had bought a hotel business on instalments. The trustee carried on the business for more than six months, but did not make any payments in terms of the contract or indicate in any other way his intention to affirm the contract. 
· In response to a letter from the sellers giving notice of intention to cancel the contract, the trustee simply contended that the sellers were not entitled to cancel and that the notice was invalid. 
· The court held that, as the trustee had failed to give due notice of his intention to abide by the contract, the sellers were entitled to assume that he had repudiated it. 

Statutory controls on the exercise of the trustee’s election:
a) Contracts to acquire immovable property:
· S35
· Where the insolvent contracted to acquire immovable property and the property has not been transferred to him the trustee must make his election to uphold or repudiate the contract within 6 weeks after receiving written notice from the other party calling upon him to do so
· If the trustee fails to do so then the other party may: 
· Apply for a court order to cancel the contract and have the property returned to him
· Prove a con-current claim against the estate for loss suffered as a result of the non-fulfilment of the contract
· The courts have adopted different approaches on the issue of whether s35 applies to a composite contract (See p 80 of the prescribed text) 

b) Hire of property:
· S37
· Where the insolvent hired property (movable or immovable), the trustee may only repudiate (‘determine’) the lease by giving the lessor notice in writing
· The trustee is deemed to have repudiated the lease if he does not notify the lessor that he wishes to continue the lease on the insolvent’s behalf within three months of his appointment
· If the trustee repudiates then the estate cannot claim for compensation for any improvements done to the property (except for those improvements done in terms of an agreement with the lessor)
· The lessor thereafter has certain resultant claims against the estate:
· A preferrent claim for rent payable from the date of sequestration to the date of determination of the lease
· A secured claim by reason of his tacit hypothec fro rend owed at the time of sequestration (applies to immovable property) 
· A concurrent claim in respect of any other loss sustained due to the non-performance of the lease

QUESTION: What are the consequences of repudiating a contract? 
· If the trustee repudiates the contract (or is deemed to have done so) then the opposite party is precluded from obtaining an order of specific performance, even if he has performed his own obligations in full. 
· But the opposite party may exercise the other remedies for breach of contract i.e. the trustee’s repudiation is treated as the same as an unlawful repudiation by a solvent party. 
· If the party decides to accept the repudiation i.e. cancel the contract then;
· He may recover any property handed over in performance of his obligations and still owned by him
· He is obliged to make restitution in accordance with the normal principles of the law of contract unless the contract contains a forfeiture clause excusing him from doing so
· He has a concurrent claim in respect of property which he has transferred and payments which he has made to the debtor and for loss which he has suffered because of the breach 

QUESTION: What are the consequences of abiding by a contract? 
· If the trustee elects to carry on and complete the contract, he ‘steps into the shoes’ of the insolvent.
· He may insist on receiving any performance owed by the other party, and he is bound to carry out any counter-prestation that the contract required of the insolvent. 
· He cannot demand to be treated differently simply by reason of the sequestration.  

CASE: Bryant & Flanagan (Pty) Ltd v Muller & another: 
· M concluded a building contract with T Co. While building was in progress, T Co was placed in liquidation and B & F were appointed liquidators. At the time of the liquidation, T Co owed M an amount for work already performed. 
· After liquidation, B&F called upon M to finish the work in terms of the contract. M did so. B&F then took the attitude that M had only a concurrent claim against the estate for work done before liquidation (except for certain repairs to a beam). 
· The court held that, as B&F had chosen to continue with the executory contract, they were liable to pay M in full for the pre-liquidation work. 
· “No right in law resides in the [trustees] to abide by the contract and at the same time unilaterally make a stipulation derogating from [M’s] rights under the contract.” 

CASE: Thomas Construction (Pty) Ltd v Grafton Furniture Manufacturers (Pty) Ltd: 
· In taking over the insolvent’s rights under the contract, the trustee automatically takes over any defects in those rights. Thus, the other party is entitled to raise against the trustee any defences he could have raised against the insolvent. 

CASE: Smith & another v Parton NO:
· S sold a restaurant business to P on instalments. P defaulted in his payments and, in accordance with the agreement, S gave him notice to cure his breach, failing which S would cancel the contract. 
· This P failed to do, and S caused his estate to be sequestrated. S then sought to exercise his right to cancel the contract and claim return of the business, which he still owned. 
· His claim succeeded, the court holding that his accrued right to cancel the contract had survived the insolvency.

Contracts which are suspended or terminate on sequestration:
a) Employment contract made by the insolvent as employer: 
· S38
· The employee’s employment contract is suspended with immediate effect
· The employee is not obliged to render services, and is not entitled to a salary/ wage (he may, however, recover compensation for any resultant losses)
· No employment benefit accrues to the employee (although he may receive unemployment benefits)
· The trustee may terminate the contract after engaging in consultations with all relevant parties

QUESTION: What is the legal position where the employer’s estate is sequestrated? 
· Sequestration of an employee’s estate does not terminate his contract of employment unless, by virtue of some statutory provision, he is precluded from holding his particular position or office while insolvent. 

b) Mandate:
· A contract of mandate ends upon insolvency of the mandator
· The question in each case is whether the mandate concerns a matter in which the mandator can act without the trustee’s consent

QUESTION: What is the legal position where the mandatary is sequestrated? 
· There is a Roman-Dutch authority to the effect that an agreement of mandate terminates on the insolvency of the mandatary (agent). 
· But this needs to be qualified, a mandate to perform a juristic act of some kind should not terminate, since any juristic act performed by a mandatary is deemed to have been concluded between the mandator and the other person and the mandatary is not party to the resultant legal relationship. 
· Also if the mandate does not call for any special skill or expertise and can thus be executed by the trustee, there seems to be no reason for denying the trustee the option of enforcing the contract. 

Question: Briefly outline the various contracts that the trustee may not repudiate: 
1. The trustee may not repudiate a contract of lease of immoveable property because of the huur gaat voor koop principle- trustee must realize the property subject to the lease. 
· But trustee may be compelled to repudiate the lease if the property is subject to a real right registered prior to the lease. 
· also, if the highest bid is not enough to cover the amount due to the holder of the real right then the trustee must, at the request of the holder, sell the property free of the lease.  
2. Sale of land on instalments- the trustee’s right to repudiate may be excluded where the insolvent has;
· sold land on instalments
· alienated land which has subsequently been sold on instalments
· and the land has not been transferred pursuant to the transactions in question. 

Question: Briefly outline the legal position regarding the insolvent’s purchase of goods in terms of an instalment sale transaction?
· It is difficult to see on what basis an exception can be made to the ordinary principles governing uncompleted contracts. 
· It is submitted that the trustee is entitled to repudiate the sale, in the same way he is any other contract.
· If he does repudiate, he may recover the goods (since they are still owner by the seller’s estate) and the buyer merely has a concurrent claim for damages.

Provisions designed to protect the solvent party: 
· A contract may contain certain provisions designed to protect one party’s interests in the event of the insolvency of the other party
·  This provision is void against the trustee of the insolvent party if it tries to change the legal consequences of the concursus creditorum
· The test: whether the provisions seeks to give a power of preference, or achieve a distribution of assets, which is not provided for by the principles of insolvency 

Question: Discuss the legal effect of the following contractual clauses. 

a) A clause reserving ownership in goods until full payment is made:
· A clause reserving ownership in movable goods until the owners has been paid what is due to him is effective to prevent the goods from vesting in the debtor’s insolvent estate. 

b) A clause providing for cancellation on insolvency: 
· To the extent that a cancellation clause allows termination of the contract on the basis of insolvency alone, it would be unenforceable because it serves to deprive the trustee of his election to complete the contract should he consider it to be in the best interests of the creditors. 
· This is supported by S37(5) which states that a stipulation in a lease that the lease will terminate or be varied upon the sequestration of the estate of either party is null and void. 

c) Clause providing for vesting or continued use of the insolvent’s property: 
· On the grounds of insolvency alone it would be invalid since it goes against the practice that upon insolvency all the property of the insolvent vests in the Master and then the trustee. 
· This will also be the case in a clause which states that on the insolvency of the contractor, all his subcontracts will automatically be assigned to the employer. 
· Also the case where a clause says that the employer may, if the contractor is declared insolvent, continue to use the contractor’s property on site at the time of sequestration- prevents the Trustee from taking charge of the insolvent’s assets. 

d) Clause providing for direct payment to subcontractors of insolvent: 
· Clause provides that if the contractor neglects to pay his subcontractors, the employer may do so and deduct what he has paid from what he owes the contractor. This provision, while generally valid, is invalid against the trustee of an insolvent contractor because it gives the subcontractors a preference over the other creditors in the concursus creditorum viz, payment otherwise than in accordance with the order of preference on insolvency. 
· Administrator Natal v Magill, Grant 7 Nell (Pty) Ltd (in liquidation): 
· Administrator Natal v Magill, Grant & Nell (Pty) Ltd:
· A building contractor had been placed in liquidation and it's employer, applying a ‘direct payment’ clause in the contract, had made payments to two nominated subcontractors and deducted the payments from the amount it owed the contractor. The court held that the employer had not been entitled to make this deduction. 
· “by paying them in full after liquidation had already supervened, the defendant [employer] thus enables the nominated sub-contractors to receive more than they were legally entitled to claim.” 

e) Clause providing for set-off on insolvency: 
· This type of clause cannot be invoked where the defaulter has been declared insolvent because it permits the other party (through the process of set-off) to obtain payment before other concurrent creditors and thus transforms his concurrent claim for damages into a preferent one. 
· Thorne & another NNO v The Government: 
· S construction company contracted with the govt to carry out three separate building projects (A, B and C). During these contracts the company was placed in liquidation- the liquidators resolved to complete contracts A and B but to abandon C. 
· After completing contract A, the liquidators claimed payment. 
· The govt contended that it was entitled to set off against this claim it's claim for damages arising from the liquidator’s repudiation of contract C. 
· The court held that the set-off clause was unenforceable as against the liquidators:
· “contractual stipulations between the debtor and a creditor will not entitle the creditor to obtain a preference over other creditors in the concursus otherwise than in accordance with the order of preference laid down by law.” 
· The Government v Thorne & another NNO:
·  Confirmed the above decision. 

· Legal proceedings that commenced before insolvency: 
· Criminal proceedings are not affected by sequestration
· Civil proceedings against or by the insolvent are, however, affected by sequestration in that they are automatically stayed until the trustee is appointed (s23 is the exception)
· A party who wants to continue stayed proceedings against the estate must:
· Give notice of this intention to the trustee within three weeks after the first meeting of creditors
· Prosecute proceedings with reasonable speed after three weeks from the date of notice
· The proceedings will automatically lapse should the party not adhere to the required notice periods
· However, the court may allow the proceedings to continue if a reasonable excuse is given for the failure to adhere with the notice periods
· An application must be made to substitute the trustee’s name for that of the insolvent on the record
· The execution of any judgment against the insolvent is stayed from the moment the sheriff becomes aware of the sequestration order (unless the court indicated otherwise) 

Chapter 7: 
· All chapters except 12 are summarised in handouts of Pillay- 8,9,10,11,14- only read what is on her handouts and not textbook. For chapters 12 and 13 you still need to read the textbook- these will come up in the exam.

· Uncompleted Contracts and Legal Proceedings:

· The insolvent has completed his performance: 
· The right to performance falls into the Trustee’s hands. 
· If the insolvent has not performed: 
· The sequestration order does not have the effect of ending or suspending the contract. 

Guest lecture- INSOLVENCY: 

· The election of a liquidator or trustee. NB distinction between liquidator and trustee but for now, this topic it applies equally. 

· Every insolvency whether liquidation or sequestration commences with an application to court. That application to court invariably results in a provisional order. 
· In insolvency law when a provisional order is granted we tehn say that a concursus creditorum has been established. CC- a meeting of creditors i.e. the crystallization of the rights of creditors- not a literal meeting. Stage at which rights and priorities of creditors are determined. 
· The CC is deemed in the case of sequestration to take place at the time when the provisional order is granted. 
· In case of liquidation the CC is deemed to be retrospective to the date on which the application for liquidation was lodged. 
· Application- provisional order- CC- S. 
- (retrospective)		- L

· Purpose of CC- all transactions by the insolvent (person or company) after the CC is void automatically in law. 

· First event (real)- appointment of a provisional liquidator or trustee. After grant of provisional order the Master of the HC appoints a provisional liquidator or trustee. When this is granted the assets first vest in the Master of the HC and when the Master appoints a provisional liquidator or trustee, the assets vest in a provisional liquidator or trustee. Directors have no rights over assets. 
· M – PL/PT- L/T. 
· How does the Master appoint a PL/PT in an insolvent estate? 
· 1) The Master makes a provisional appointment on the wishes of creditors i.e. creditors will direct to the Master who they wish should be appointed as a L or T. 
· NB: Number of creditors and value in claims!!!! 
· Number of liquidators who are competing for creditor’s support to have Master elect them as liquidators. You can then get a liquidator who gets a small number of creditors to support him e.g. but with a claim totalling 100 billion OR e.g. losts of creditors support him but with a claim of only 10 billion and so on. 
· When Master presented with scenario then will consider and may appoint more than one liquidator. No limit on the number of liquidators who may be appointed. 

· Master supports and appoints liquidators who are supported by creditors! Master has an unfettered discretion when he makes that appointment BUT in practice he has regard to the wishes of the creditors. 
· For PROVISIONAL APPOINTMENTS! NB! 
· Support of creditor to liquidator in forms of a requisition. 

· After provisional order is granted- within a period of 6 weeks there from, a final order of liquidation or sequestration is granted. No effect on CC as of days above mentioned. Now chapter 9 and 10. 

· After final order of liquidation or sequestration is granted we have a first meeting of creditors. At this first meeting, creditors that prove their claims are entitled to vote for the appointment of a final liquidator or trustee and if a provisional liquidator or trustee is not voted in at a first meeting of creditors he will no longer be a liquidator or trustee for that insolvent estate. BUT a previously disadvantaged liquidator (appointed by law) can never be removed unless disqualified by S55 of the IA. 

· Para 10.1 of textbook- first meeting of creditors- rules apply to both liquidator and trustee. 

· Doesn’t mean that if you’ve been appointed provisionally that you will be appointed permanently. Either no claims must be proved so no voting takes place or if votes, then claims must reflect their creditors’ support. 
· If one person obtains majority in value and one person obtains majority in number then both liquidators or trustees must be appoints. 
· Look at grounds for disqualification, discretion of the Master. 

Meetings of Creditors: 
· Four types of insolvency meetings: 
1) First meeting of creditors (after final order of L or S is granted
2) Second meeting of creditors 
· The above-two are compulsory in every insolvent estate. 
3) Special meeting of creditors
4) General meeting of creditors
· The above-two are non-compulsory meetings. 

1. When is a first meeting convened? Within 3 months of the final order being granted (in practice due to Master’s backlog this is not happening). Who convenes the meeting? Master of the HC. What is the purpose- to prove claims of creditors, the election of a final trustee or liquidator. How do people find out about the first meeting? The notice convening the first meeting is issued by the Master in the Government Gazette. In practice, because of this notice most people don’t know about it. Notice must be no less than 10 days before the meeting. If no claims are disputed then provisional liquidator or trustee becomes permanent by default. Venue- either at the Master’s office (JHB/Pret) or at Mag Court which has jurisdiction over where the insolvent is resided or operated. 
2. After first meeting second meeting occurs. Convened within a period of 6 months after the first meeting is held. Who? Textbook is wrong- liquidator or trustee convenes the second meeting. Purpose is threefold: 
a. For creditors to prove claims (if they missed the first meeting)
b. For liquidator or trustee to table a report to tell creditors what liquidator or trustee has done so far in this respect/ case and resolutions for adoption giving the L or T powers to administer the insolvent estate. 
c. To hold an enquiry. 
d. Publication, notice of second Meeting must be published in the GG and in an English and Afrikaans newspaper circulating in the area in which the insolvent resides or the company operates. In addition the L or T must send a notice of the second meeting to every known creditor (not proved). Time of notice- GG and Newspaper and notice to creditors must be published and sent no less than 14 days before second meeting (ordinary days/ working). 
i. Venue- same as the first meeting. 
ii. After second meeting closed within 6 months the L or T must lodge a first liquidation and distribution account. 



· Special Meeting: 
· Before Liquidation and Distribution account is confirmed by the Master. Convened for the purpose of proving claims or examining the insolvent only i.e. the conduct of an enquiry against insolvent only. Convened by L or T at the request of a creditor who wishes to prove a claim. Publication of notice of SM in GG only. 
· Time period- no specific time period but should be reasonable and thus at least ten days before the meeting. 
· Venue- same principle as all the other above meetings. 

· General Meeting of Creditors: 
· L or T convenes meeting at any time. 
· Purpose is to hold an enquiry. 
· Notice is in the GG in an English and Afrikaans newspapers and by registered post to all known creditors. 
· Time period- 14 days before meeting.
· Venue- the same as all of the above NB consent of Master to outside MC or Master’s office, for example at an attorney’s offices. 
· Who presides at the meetings of creditors? Master or Deputy Master. If MC then Mag presides except in case of enquiry when there is usually a third party e.g. a retired judge. 
Impeachable dispositions: 
· Know what is an ID, a dispossession, how this ties in with the trustee’s duty to collect assets, know every single type of dispossession i.e. all 5 inside and out (the last one- actio poleanus is not important) but know the others, know the defences and qualifications to this e.g. S26(1) only having to pay back the difference if person not so insolvent (work out if it comes up in a scenario), disposition which favours one over another- exception, in the ordinary course of business, undue preference- distinguish between undue preference and voidable dispositions- one look at the intention, the other look at the effect. Collusive disposition. 
· Every year there is a question on impeachable dispositions in the exam. 

Composition and compromise: 
· Does not have any cases but still important nonetheless. 
· Two types of composition and compromise;
· Common law compromise
· Statutory compromise in terms of S119 of the IA. 
· What is composition or compromise? 
· In essence once an insolvent has been provisionally sequestrated it sometimes happens that he comes into some money e.g. inheritance, pity of family member or friend (after provisional order granted) and he gets a big cash injection. The insolvent can use this money to free himself of sequestration. 
· Under common law compromise he can free himself entirely, if it is a statutory compromise then he doesn’t entirely free himself of insolvency but the period in which he can apply for rehabilitation is shorter. 
· What this means is that once the insolvent gets the cash injection he can make an offer to his creditors to accept a certain amount of cents in the rand. What would the creditors stand to gain from this? The creditors get their money quicker, it is less costly for them in the long term because they don’t have to incur anymore costs to go through final sequestration, they may even get a few cents more in the rand than they would have gotten had they waited out for the trustee to pay out. Fourthly, where there is a business relationship between the parties which is long-standing and good, it ends the whole insolvency process amicably. Definite advantages for a compromise. 
· Two ways: 
· Common law
· S119
· Each have their own characteristics: 
· Common law compromise: 
· Is based in contract. The insolvent will enter into a written agreement with the creditors. The premise is on agreement on the contract, as such all creditors must be in agreement to accept the offer of compromise i.e. 100% of the creditors. If one disagrees then there is no compromise. 
· The advantage of this far outweighs the s119 compromise. If all creditors accept the common law compromise, the insolvent frees himself from sequestration, the provisional order is not confirmed into a final order which means that he is not declared insolvent and thus doesn’t suffer the effects of insolvency. 
· Disadvantage- it is difficult to secure the agreement among all creditors. 
· S119 compromise: 
· Here all the insolvent has to do is to secure agreement from a majority of the creditors, a simple majority. And a decision of the majority binds the minority.
· Easier to secure this compromise. Disadvantage is that the sequestration order is not discharged- this means that the insolvent’s period of sequestration is shortened and if he makes a compromise of not less than 50 cents in the rand this entitles him to apply immediately to the court for rehabilitation (see grounds for rehabilitation). Disadvantage is that he does become an insolvent for a short period of time and as such suffers the effects of sequestration. 
· Even though the insolvent is sequestrated, certain consequences work in his favour e.g. his estate is divested from the trustee and reinvested with him i.e. gets back his property, the solvent spouse also gets the property that was being held by the provisional trustee. But on his record he is still regarded as an insolvent for that period of time. 
· Read on your own- five lines for each compromise on how the insolvent may go about making the common law compromise and making the s119 compromise- i.e. five lines on the procedure for it all and lodging the agreement etc.  Brief outline. Most important part is above. 
· Don’t need to know in as much detail as in the text book. 

Rehabilitation: 
· Two ways in which he can free himself of being an insolvent: 
· The natural passing of time: 
· Insolvent must sit back and wait for ten years to pass after which he is automatically rehabilitated. Not great. 
· Application by court:
· IA specifies circumstances, in its discretion, wherein an insolvent can apply to court for rehabilitation. 
· The court has a discretion even if the below circumstances are present to refuse the application. Court will look at the credibility of the insolvent. 
· Circumstances in which application can be made: 
· If there has been a composition of not less than 50 cents in the rand then the insolvent may immediately apply for rehabilitation. This is a considerable benefit which the creditors will receive which they might not have gotten had they gone through the normal processes of getting their dividends. 
· After a lapse of 12 months after the first account has been opened. This first account is of his new estate. The courts will ascertain what his behaviour has been like in his new estate: 
· If his estate has been sequestrated before then wait 3 years after the first account. 
· If convicted of a fraudulent act then has to wait for 5 years after the first account. 
· If there have been no claims proven after six months. This is usually six months of provisional sequestration. An example is creditors not wanting to pay sequestration costs, the insolvent’s tactics of trying to avoid creditors. 
· If there has been full payment of all proven claims e.g. if the insolvent gets a large cash injection from a friend or family member and this is enough to pay off all of his creditors. 
· Effects of rehabilitation: 
· It ends sequestration. The person is no longer an insolvent and is back to being a debtor. He is also then relieved of all the disabilities resulting from sequestration- estate will be returned. He is discharged of all of his debts. 

Winding up of companies: 
· Handout seven. 
· Terminology for companies and close corporations is different. Liquidator- liquidated- wound up. 
· What is winding up: 
· The procedure by which a co’s assets are sold, it's debts are paid and any money which is left over (dividends) is divided between its members or shareholders. 
· A natural person is always sequestration because of not paying his or her debts. For a company this need not be the case. A company can be wound up for a whole range of others reasons e.g. the purpose for which it was formed is no longer in existence. 
· Thus winding up applies to both solvent and insolvent companies. 
· The governing statute here is the Companies Act 61 of 1973. However the CA applies in conjunction with the IA. Where relevant the principles of the IA will apply mutatis mutandis to companies. IA is still relevant- just need to know that you would substitute trustee with the name liquidator etc. KEEP THIS IN MIND FOR THE EXAMS- MUTATIS MUTANDIS!!!!!!!
· All principles covered over the past few months apply to companies- impeachable dispositions, duties of the trustees. 
· Differs is the effects of winding up and the way in which a company or CC can be wound up. 
· Two ways of winding up a co or CC: 
· Compulsory winding up: the winding up happens by the court and it is usually a creditor who initiates the application.
· This would happen where the company has not paid its debt (usually). 
· Voluntary winding up: it can be a creditor’s or a member’s winding up.
· Usually happens for non-insolvent reasons. For example if there is no longer a need for the company, no purpose or if it's objectives have changed or the purpose for which the company was established has been fulfilled. 
· Compulsory winding up: 
· Circumstances where a court may wind up a company: 
· In terms of s344 of the Companies ACT- KNOW THIS SECTION!!!  
· If the company has passed a special resolution to be wound up by the court. The SR must be passed by a general meeting of the members and lodged with the registrar. 
· If the company has commenced business before the registrar has certified that it is entitled to do so i.e. the Certificates of Incorporation and Operation. 
· If the certificate has been issued to the company and a year has passed and the company has still not commenced business. In this instance the court will disband the co e.g. the court being a mere shell company. 
· If the number of members of a public company has fallen below seven. 
· If 75% of the co’s issued share capital has been lost or is useless. This means that the company is not being profitable and if it is allowed to continue then it will be to the prejudice of its members and creditors. 
· If the co is unable to pay its debts in terms of S345. 
· If the company is an external co and has dissolved in the country in which it was incorporated or has seized to carry out business or is carrying out business solely for the purpose of winding up its affairs. 
· (Most controversial)- a court may wind up a co if it is “just and equitable” to do so: 
· The question is what does this mean? 
·  It appears to be a very general phrase, no def in either the CA or the IA as to what it is. 
· Sometimes it is used as an escape ground or a catchall phrase as they don’t need fairly solid evidence or reasons. 
· A court will not wind up a co unless it is really convinced that it is J and E to do so. 
· The court will decide what is J and E on a case by case basis but the court applies this provision on a very strict basis. 
· Voluntary surrender and compulsory sequestration only apply to individuals and not companies which are only the above to processes of winding up. 
· Who can apply for the compulsory winding up? 
· Creditors, by the co itself in its official name, one or more of its members, any or all of the aforementioned, the Master himself bringing the application as he is the custodian of all relevant documents and as such is privy to certain relevant information. Lastly the provisional or final judicial manager. 
· Liquidator: 
· Exactly the same person as the trustee- same powers and functions even insofar as collecting assets via impeachable dispositions. 
· Certain differences in terms of the removal of the liquidator- in certain circumstances the liquidator may be removed from office. This will occur if the liquidator does not carry out his duties, convicted of an offence, fraudulent activities. 
· Liquidator may also resign from office. 
· The co’s Act sets out the grounds for removal and replacement of the liquidator. 
· The above also applies the same to CCs. 
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