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International Personality

→Today both states & intergovtal orgs (e.g. UN, World Bank) accepted as international persons with rights & duties under international law.
→State still remains the principal actor in the international arena and the raison d’ềtre of the international legal system.
→Critical to consider how states are accepted as full subjects of int’l law.
→International law originated in Europe and reflected European christian norms for a long time.
→New states received into community of nations.
→Decolonisation resulted in new countries joining ‘club’ of nations 

→Later non-European, non-Christian states admitted to the club as well e.g. Japan, China etc
→1945 League of Nations created, succeeded by UN→provided  mechanism for collective admission of states to the international community
→Political considerations critical in determining recognition of a state 
→However certain factual criteria now established as determinants of statehood.
→Failure to recognise Bantustan states illustrative of the present criteria for recognising states.
→Noteworthy that UN refused to recognise them as states despite efforts of SA Parliament to entrench apartheid.

CRITERIA FOR STATEHOOD

→Traditional criteria comes from Montevideo Convention (1933) provides that state should possess
(a) permanent population (b) defined territory(c) government and (d) capacity to enter into relations with other states.

→Note that the above are traditional criteria w/c have been altered and there is a  strong influence of human rights & self-determination as critical factors. What do you think?
→H.R &Self-det given strong commendation by Guidelines on Recognition of New States in Eastern Europe and in the Soviet Union issued by European Union in 1991

1.Permanent population

→No minimum required.50 states have populations of less than a million, some such as Nauru have less than 10 000.
→This does create problems as mega states e.g India( 1 billion +) have similar voting rights as for example the Seychelles or Mauritius with a population of circa 80 000
→Unfairness remains 

2.Defined Territory

Not an absolute prerequisite for statehood for state’s territory to be defined. Israel’s borders disputed for 40+ years.
→A stable community is however a prerequisite and the state should have control over it.
→Not necessary for state to occupy single territory.
→E.g. East and West Pakistan prior to creation of Bangladesh
→Alaska part of U.S even though far from mainland.
→Falkland Islands a part of Br territory even though next to Argentina (is their occupation justified?)

3.Government
→State must have a govt that is in effective control of its territory and indep of other authority.
→What about financial dependence on another state?
→Criteria not consistently applied as Croatia & Bosnia-Herzegovina recognised by European Community in spite of being embroiled in civil war which made effective control impossible.
→What about when a recognised state turns to anarchy; e.g. Lebanon, Somalia, Comores, all have had scenarios where they have had no identifiable government.

4.Capacity to enter into relations with other states.
→this requirement a reflection of independence
→Conduct of its foreign affairs must not be the responsibility of another state.
→SA’s chequered colonial history significant in this regard
→1884 London Convention SA Rep agreed not to sign treaties with states except OFS without permission of Britain
→Restraints extended to Transvaal Republic based on its limited treaty making power
→SA States viewed as semi-sovereign

Post 1910
→In 1910 SA’s position straightforward. Lacked capacity to enter into treaties /establish diplomatic relations/make war or peace without assistance of UK
→SA Parliament subject to British Parliament

Post WW1
→1919 SA together with India & other Dominions became member of League of Nations
→1926-Imperial Conference of 1926-resolved that Dominions and Britain ‘equal in status, in no way subordinate one to another in any aspect in any aspect of their domestic or external affairs’-SA Exec then began entering into treaties on its own.
→However problems arose in that Britain was often perceived as having the right to enter war on behalf of SA.
→SA however entered into war with Germany without Britain
→SA most likely acquired full international status when it acquired the capacity to enter relations with other states and such capacity was recognised by Britain. This happened in 1926
→1931-Statute of Westminster passed which removed SA’s legislative subordination to the UK.

→TBVC states however faced serious problems regarding recognition in spite of being granted ‘independence’ by SA Parliament 
→They were therefore unable to conduct relations with the international community.

→S v Banda 1989 (4) SA 519(B)-statehood of Bop challenged before municipal court in a treason case.
→ Friedman J held that this requirement of statehood did not apply where the state had ‘an infrastructure to implement relations with other states…but was precluded from doing so due to political considerations’
→The judge went on to say that an entity possessing all the other essentials of being a state cannot be regarded as not having the capacity to enter into relations with other states if it is denied the opportunity to demonstrate this capacity in practice
→This view unfortunately did not take cognisance of recognition
→Hedley Bull has noted that a state that claims to be sovereign but cannot assert this right in practice is not a state properly so-called 

Note the distinction between 

Formal independence-w/c does not produce the capacity to enter into relations with other states 

And 

Functional independence-w/c involves recognition at least by some states to make its theoretical capacity to enter into relations with other states a reality.

→Recognition therefore plays a critical role in deciding whether  a state has capacity to enter into relations with other states.

→Note that the Turkish Republic of Northern Cyprus in the same position as the TBVC states –recognised only by its creator, Turkey
→What about Taiwan?


→As noted h.r a concern after the Universal Declaration of Human Rights post WWII
→Prior to 1945 manner in w/c a state treated its own citizens generally not regarded as a factor to be considered in deciding whether to admit a state to the community of nations. Prior to this only the abolition of slave trade had been raised as a human rights issue. Think of other issues that could have been raised such as cruel and unusual punishment the world over, racism, etc.
→So SA was able to carry out its initial institutionalised racism without objection from the League of Nations.
→Even since UN’s formation many states with poor h.r records have been admitted.
→However, lately, states have emphasised the respect for human rights & self-determination as a precondition for recognition of statehood.
→E.g. upon dissolution of Soviet Union in 1991 European Community made it clear that it would recognise the states on condition that they protect and respect h.r
→Also Slovenia, Croatia, Macedonia and other former Yugoslav states made to give similar guarantees.
→It was felt that a govt that denied basic rights could not be organised and effective.
→Soon translated into a new criterion for statehood.

→Note that Rhodesia became a case study for this phenomenon after its unilateral declaration of independence.
→J.E.S.Fawcett notes ‘…for the recognition of a regime as a new state must now be added the requirement that it shall not be based upon a systematic denial in its territory of certain civil and political rights, including in particular the right of every citizen to participate in the government of his country…’
→Currently, there is what is known as democratic entitlement in international law.
→Fawcett’s views well received but criticism as follows 

1.If the systematic denial of human rights including the right to participate in government by means of free elections is to become a bar to statehood many existing states would cease to have recognition

2.State practice does not provide support for the proposition that compliance with h.rts &self-determination is now an additional criterion for statehood
-E.g the states which came to being upon dissolution of the former Yugoslavia not guided by considerations of h.r and respect for minorities.
-European Community did not implement its own guidelines in this regard

As a result

· Croatia recognised without guarantees relating to respect for minorities being given
· Bosnia recognised as the genocide there was unfolding
→Decision to recognise largely political.
→Note that state practice largely confined to the political organs of the UN & resolutions adopted by these bodies it appears that entities such as Rhodesia, the TBVC states etc have been faulted on account of their illegality, invalidity etc rather than their failure to comply with norms of statehood.

Traditional and New Subjects (Cassese)

→ Cassese notes that Subjects are as follows

1. Fundamental or primary subjects are states –states the backbone of the international community-possess full legal capacity. What would happen if they were to disappear? Think also about the effect of the different military and economic might of states
2. Another category  of international subjects is insurgents who come into being through their struggle against the state to which they formerly belonged-they are born from the wound in the body of a particular state& therefore not easily accepted by the particular state unless they can prove that they exercise some rights typical of states e.g Palestine Liberation Organisation under Arafat became rulers of Palestine
3. 20th Century has come up with other subjects e.g. international organisations, individuals and national liberation movements-possess limited legal capacity and have a limited capacity to act unlike states.
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