Introduction 

This essay seeks to appraise the debate and test the legality of the concept of ‘anticipatory self-defence’ in relation to Article 51 of the United Nations (UN) Charter and customary international law. Arguments against anticipatory self defence will be presented. Conclusion will be reached based on the arguments that will be presented.
HISTORICAL BACKGROUND

International law has long recognised the right of a state to defend itself against imminent danger. In a world today that is faced with terrorism, the concept of imminent danger should be adapted, yet this process should ensure that there exists a global body UN capable of monitoring the field of anticipatory self-defence.
 The criteria for lawful self-defence derive from many legal backgrounds that have become the norm in international law standards.  The classic formula that supports the principle of anticipatory self-defence stems from the Caroline incident which arose in 1837.
   
The use of military force is a valid customary international law norm and it is enshrined in the United Nations Charter.  Nevertheless, the use of force is only authorised if it falls under one of two categories: Self-defence (article 41 of the United Nations Charter), or Security Council authorisation.
  To justify a resort to pre-emptive war, a state must give reasonable proof that the action is necessary to the vital national security interests of the state, and that the act of aggression in self-defence is proportional, according to Charter principles.  The threat imposed by an aggressor must be proven to be clear and imminent, direct, critical to the state facing disproportionate danger, and unable to be handled using peaceful alternatives.  According to the Charter, to deem self-defence lawful requires that an attack has already been launched against a victim state.
 
The starting point for any discussion of the subject is Article 51 of the United Nations Charter, which says that “nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security”.

There are different schools of thought as regards the interpretation of Article 51 as it relates to ‘anticipatory self-defence’. Legal scholars are divided as to whether article 51 allows anticipatory self defence. Some dispute that article 51 permits force to be used in self defence if and only if, an armed attack occurs. Others argue that customary law right of anticipatory self defence is an inherent right in art 51 and that in the context of modern weaponry it is ridiculous to argue the drafters of the charter could have intended to exclude such a right.

Examples of states acting in anticipatory self-defence have been further elaborated on its legality, creating, in some instances, international acceptance that in the case of an imminent attack, the necessity of a proportional assault in self-defence is lawful.  However, the issue remains that the Charter, in order to deem an action as lawful self-defence, requires the existence of an armed attack on the victim state. Interpretation on what constitutes an armed attack is what generates the most disagreement amongst the international law community.  It is agreeable, however, that no state can be expected to sit idly by and await the first blow of an armed attack by an aggressor state in the modern era of warfare. 
 
Although the classical or customary law recognized a right of anticipatory action, considerations of principle were unfavourable to it and the customary rule had lately been under attack. It is believed that the ordinary meaning of the phrase of Article 51 precludes action which is preventive in character. Fear of creating a dangerous precedent is probably the reason why States seldom invoke anticipatory self-defence in practice.
Any use of force is prohibited if not explicitly allowed under Chapter VII of the Charter and the pre-existing doctrine of anticipatory self-defence does not fulfil the requirements of ´armed attack` under Article 51 because the victim-State has not yet been exposed to an armed attack. Since anticipatory self-defence is in contrary to Article 2(4) of the Charter it is null and void and without any legal effect.
What would the consequences be if anticipatory self-defence were to be considered legal? Would it undermine the prohibition of the use of force according to article 2(4) in the UN Charter? These are difficult questions indeed. According to Alvarez and Bothe, a legalisation of pre-emptive self-defence could mean that a hole is punched in the UN Charter. It would be retrogression in the development of international law back to the time even before the Kellogg-Briand pact. Thus war could once again be allowed.

In a similar vein, it can be argued that the right of self-defence articulated in the UN Charter should be read rationally against the useful purpose the rule is intended to serve. Scholars dispute that the purpose of Art 51 was to protect the sovereignty and independence of the state, hence that a state that felt its sovereignty and independence to be threatened by the actions of another country, might be entitled to use force against that country, even if the country’s hostile actions had not yet risen to the level of an actual armed attack.
 Another concern, expressed by Stahn, is that a further widening of the scope of anciticipatory  self-defence could disturb the Security Council’s responsibility to maintain peace and security in the world.
 O’Connell takes this argument a step further and states that article 2(4) and the purpose of the UN could be totally overthrown if pre-emptive self-defence were to be allowed.

In the specific case of the United States and Iraq, Byers argued that Iraqi’s did not pose a severe enough threat to the United States to justify a pre-emptive attack. As an indication of what might be regarded as sufficient a threat, it is held that there should be evidence that the Iraqi leadership was in possession of some sort of weapon and possessed both the imminent will and means to use it against the United States. There is incontrovertible evidence that the Iraqi’s possessed no such weapon. Both the Americans and the British no longer argue as they did before they attacked Iraq. Whereas In relation to Iraq, it is argued that the prospect of Saddam Hussein acquiring Weapons of Mass Destruction (WMD) was sufficiently grave to warrant a pre-emptive attack by the United States. Accordingly, it is pointed out that in 1992 the Security Council declared the proliferation of WMDs a threat to international peace and security. Iraq’s record of the use of chemical weapons during its war with Iran and invasion of Kuwait, so it is argued, made it a candidate for special focus.
 

A reaction is permissible in principle, but depends on a judgement of the particular facts.  This situation presents a major difficulty for states, which must make a swift decision about the nature of a threat without complete intelligence and in a situation where any tardy response could result in the overwhelming harm of an attack.
 Although the wording of the article appears clear the right of self-defence is generated when an attack occurs, i.e. the attack must be occurring before the use of force in self-defence is legitimate.

It is inherently undesirable for the United States or any other country to take pre-emptive action unilaterally. The difficulty posed by anticipatory self-defence is that of finding a reasonable middle ground between the reductio ad absurdum of two extremes: If it were insisted that a small country waits for another to attack it with nuclear weapons before it responds, the law would be of little if any use. On the other hand, if the law provided that any country that feels threatened is free to attack the country from whence perceived the threat to emanate, international relations would be governed by rules akin to those that pervade the jungle.
 But is this not the whole point, i.e. the whole doctrine of preventative self defence has the potential for to be abused by the powerful - that it is in fact abused. By making this argument, actually broaden the debate beyond mere legality and begin to discuss the politics of the entire system of international relations, including the weaknesses that are inherent in an inclusive Security Council decision which Security Council is composed only of five permanent members, none of them from Africa and the Middle East.

Why should a state respond without complete or satisfactory intelligence? The answer is there were no suggestions that Iraq is going to attack the United States tomorrow or next week, or that any of the countries that potentially fall within the scope of military action.
 Sometimes it's called more accurately, preventive war, or anticipatory self-defence. Well, that is at least not completely wrong, but it is also mostly wrong. There is nothing that has to be prevented. And there's no self-defence involved. The prevention is against an imagined or invented threat. There was no threat of attack from Iraq. That was farcical. What's called for is not even preventive war, as the more cautious commentators point out .If one accepts that some right of pre-emptive self-defence might exist under international law; the next question is how far it extends. BYERS  takes the narrowest view of this point, even if there was a right of striking first, it could only exist when the country affected had no time to take the issue to the UN. Article 51 provides that a state has a right to self-defence until such time that the Security Council takes action. It is therefore implied that the state concerned ought to seek audience with the Council before it resorts to pre-emptive action.
  

Nevertheless, it can still be argued that the conventional rules ought, to still, to have applied. It was essential to the international system to have a clear principle that no single country has the capacity to make a judgement over the intentions of another country.

In the case of the United States and Iraq, a reasonable interpretation of the law would arguably consist on an insistence that the US ought to have demonstrated evidence to suggest that Iraq was supporting the use of force by terrorist organisations against a member (or several members) of the United Nations.  Colin Powell went to the UN Security Council on February 6, 2003 to present what he wanted the world to believe was “evidence” of Iraq’s WMD. The problem is that Powell was lying. Iraq had not WMDs. rather; it was a victim of Words of Mass Destruction.
 Without such evidence, there exists no reasonable basis for action as it suggests that such action is being undertaken to achieve objectives other than those stated, with destabilising consequences for the system of international relations.

Some commentators, however, fear that expanding the doctrine of anticipatory self-defence could lead to its use in almost any dispute between states. It is argued that anticipatory self-defence should be narrowly defined because of its ambiguity and because in wrong circumstances it can cause the very conflicts it seeks to limit. 
 It is concluded that the concept of 'imminence' in anticipatory self-defence may require reassessment in the light of the WMD threat but caution is required to limit the application of the doctrine of anticipatory self-defence so as to prevent its abuse by states pursuing their national interest. 
The question is whether or not the existence of weapons of mass destruction (WMD) at the hands of terrorists and non-state actors changes the act of anticipatory defence to a clearly legal justification, and how the existence of such a threat to the national security of a state can be addressed.  This is a wrong question to start with. Conceptually, is there such a thing as Weapons of Mass Destruction? Are all weapons, including assegais not potentially destructive on a massive scale? The point for me seems to be the rules which govern the use of weapons more generally and in the case of state actors, the rules which govern their response to one another in circumstances of threats posed by another.

By the same token, decisions of the Security Council on any matter relating to states’ right to ‘anticipatory self-defence’ are equally located within the unequal distribution of the UN system’s decision making system. The five permanent members have a veto right while Africa and the Middle East are not represented in the Security Council at all and would therefore be at a disadvantage.

Staying with this matter of the inequality of decision making, Security Council decisions are first and foremost political and based on particular political calculus which subsequently takes legal force and effect.
As a matter of policy, the US prefers pre-emptive strikes to perceived threats by arguing that its national security is sacrosanct.  However, this attack was declared an illegal preventive attack which was said to have threatened regional security, and the Security Council accordingly condemned the action, claiming that the Americans had failed to exhaust peaceful means in order to resolve the perceived situation. 
 

Discussion on ‘anticipatory self-defence’ as is the case with Article 51 is more political than it is legal. For example, Malawi has, in theory a right to ‘anticipatory self-defence’ towards South Africa and for that matter, the United States. But its weakness, relative to South Africa and the US does not permit that it entertains such illusive luxury even if it were that inclined. 

A fear exists regarding a possible abuse of the right to anticipatory self-defence, the fear that it could be used as an excuse to resort to violence against other States. If that fear manifests itself when it comes to situations where an imminent threat of an armed attack is present, would that not mean that the possibility of abuse of pre-emptive self-defence would be even bigger? It would seem reasonable to draw such a conclusion, because pre-emptive self-defence is used when there is only a threat of a possibility of an attack. 
Reisman states that, on a case-by-case basis, the risk of the abuse of pre-emptive self-defence is not bigger than the risk of the abuse of anticipatory self-defence. An allowance of pre-emptive self-defence, however, will lower the threshold for the use of violence in such a way that more situations will reach the level where self-defence is allowed. States could also be encouraged to strike first instead of awaiting an attack, and that could lead to countries attacking in self-defence just in case.

Travalio agrees with Reisman’s concern that a doctrine of pre-emptive self-defence can lead to more violence. He understands that although international law does need to be developed due to the changing circumstances in today’s society, to allow States to use force pre-emptively would be to take it all too far. He fears that such a development would lead to an unfriendly and lawless world.
 

Analysis of State and UN practice shows that the overwhelming majority of States firmly believe that anticipatory self-defence is not allowed by the UN Charter. However, a number States take the opposite view, among them Israel and the US. Given the importance and the role of these States, one may not conclude that there is universal agreement as to the illegality under the UN Charter of anticipatory self-defence. Pre-emptive strikes should be banned, since they may easily lead to abuse, being based on subjective and arbitrary appraisals by individual States.

It can be concluded that a common global understanding of when the application of force is both legal and legitimate will strengthen the maintenance of international peace and security. If a State feels a threat of an imminent armed attack, they should turn to the SC and it is up to the SC to decide what measures to be taken. That decision should not lie in the hands of objective States. Anticipatory self-defence, performed on States own device if not authorized by the SC, is illegal according to Article 51 since it requires an armed attack. An armed attack is a graver form of aggression and is depending on the scope of it. 
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