Jacqueline Heaton Striving For Substantive Gender Equality In Family Law: Selected Issues  [summary]
· Rules regarding division of matrimonial property upon divorce from a gender-equality perspective.

· Rigid enforcement of ANCs → s/times results in substantive gender inequality.

· Spouse often in unequal bargaining positions when negotiating divorce settlements → weaker spouse often prejudiced.

· Approx. 30yrs ago divorce & matrimonial property laws radically reformed → should once again be reformed in light of ┴ new Const. commitment to gender equality & ┴ BOR.

· Primarily a feminist outlook → several generalizations about Hs & Ws & their respective roles in ┴ family.

· Mostly reflects concerns of women from middle-class / wealthy families → position of poor women not suitably alleviated by applying private-law rules → because usually no private financial resources for spouses to share in → therefore, State must, at ┴ least, supply ┴ basic necessities of life (§26 & §27 of ┴ Const.).

· Only relates to civil marriages → w/out a foreign element → most point also apply to Customary marriages.

·  Gender equality → NOT sex equality → ‘sex’ refers to ┴ biological fact of being a man/woman → ‘gender’ refers to roles & differences ascribed to men & women through socialization.

· Equality → Const’nlly entrenched (§9) → CC urges substantive equality over formal equality → ‘formal’ refers to rule equality, seeking to remove gender-specific rules, which achieves mere gender-neutrality → ‘substantive’ refers to context & result equality, evaluates ┴ results of rules or absence of them.
· Substantive gender-equality → in divorce law → seeks to place spouses in an equal position → taking into a/c ┴ impact of ┴ unequal division of domestic & family-care responsibilities, differences in bargaining power, etc.
· Gender equality in context of divorce → public/private dichotomy plays big role → refers to division of law & society into 2 spheres → public → paid employment, politics, etc. usually reserved for men → private → ┴ home & family, usually reserved for women.
· Private sphere is ┴ support system which enables ┴ public sphere to function optimally.

· Research → direct link btwn financial power & decision-making power w/in ┴ home → greater disparity btwn spouse’s financial position, greater wealthier spouse’s dominance in decision-making & more unfair ┴ distribution of domestic burdens.
· Circle of disempowerment → “feminization of poverty”.

· Selection of MPS → often by wealthier spouse → esp. if complete separation of property is chosen.

· Unequal bargaining position → due to public/property dichotomy → forms backdrop of negotiations & → cultural & social norms which dictate that women should place a higher value on r/ships & altruism.

· Barnard v Barnard → W wanted ANC declared contrary to public policy → crt dismissed: “Power to declare contracts contrary to public policy should be exercised sparingly & only in ┴ clearest of cases.”.

· Presently → rigid enforcement of ANCs → often results in substantive gender inequality.

· FOB & current limited judicial discretion to redistribute assets fail as mechanisms for achieving substantive gender equality upon divorce.

· Wijker v Wijker → crt held that FOB may not be used as a mechanism for deviating from normal consequences of ┴ MPS → thus, FOB cannot be used as a general adjustive remedy.

· FOB → empty remedy → entails 1 spouse forfeiting a claim to ┴ matrimonial property ┴ other spouse contributed.

· Married IN c.o.p. → ‘forfeited’ spouse → receives only assets they contributed to JE → if contributed >½ → still gets ½.

· FOB only effective if made against poorer spouse.

· FOB → of limited use to a crt who wants to effect substantive gender equality through ┴ elimination of an undue benefit.

· Crt’s power to order redistribution of assets upon divorce → limited.

· Applies only → marriages w/complete separation of property & no settlement agreement regarding division → & only to Whites/ Coloureds / Asians married before 1 Nov 1984 & Blacks married before 2 Dec 1988.

· From AD / SCA decisions:

· Sacrificing/limiting career → usually does not qualify as contribution.

·   Homemaker / child-carer’s service qualifies as contribution → financial & business contributions are more valuable.

· Spouse who has paid employment & also undertakes domestic & family-care duties → should not expect recognition/compensation for double/triple burden.
· Not in keeping w/Const. objective of substantive gender equality.

· Difficult/impossible to demonstrate scale of success as care-giver / homemaker.

· Legislation should stipulate → no presumption that a monetary contribution is of greater value than non-monetary contribution.

· Main advantage of settlement agreements → parties can privately tailor ┴ agreement to suit specific needs → however → “human rights are more easily abused/overlooked behind closed doors”.

· Settlement agreements normally protect interests of party who is in stronger bargaining position.

· “Wear-down” / “starve-out” technique → used to persuade a financially dependent spouse to accept an inferior financial settlement.

· If settlement agreement contains unconscionable clauses a.a.r. of parties unequal bargaining power → crt may refuse to incorporate it into divorce order → instead, will make own order regarding consequences of divorce → OR, could incorporate certain parts.

· Virtual rubber-stamping of settlement agreements → overlooks inequalities & entrenches them in favour of more powerful (usually male) → thus perpetuating substantive gender inequality.
· Research → divorce has disproportionately negative effect on women.

· Spouse’s estate (JE, if IN c.o.p.) → encompasses all trad. forms of property → e.g.) shares, cash, immovable property, vehicles, credit loan accounts & surrender / cash value of insurance policies.

· Many spouses’ main/only source of financial welfare found in → “new property” → in divorce context, this refers to → entitlements against ┴ State, more usually derived from employment & ┴ human capital a spouse accumulates through formal training & on-the​-job experience.

· Legislative intervention → pension interest now shared upon divorce → ┴ pension is fixed at date of divorce → BUT, only payable when member-spouse receives their pension, possibly yrs later.
· Personal goodwill is another career-related asset taken into a/c.

· Upon divorce, women want → substantive financial gender equality → their contributions properly recognized in financial terms.

· Discard msg → non-financial contributions have little/no economic value & main breadwinner’s new property is his alone.

· Those who work outside home during subsistence of marriage & still fulfil domestic & family-care duties → want double/triple shift properly recognized.

