J. Sinclair  The Definition of Marriage in S.A. Law  [summary]
· Trad. def. → “legally recognized voluntary union for life, in common of 1 man & 1 woman, to ┴ exclusion of all others while it lasts.”

· This def. is not really appropriate in current S.A. society → i.e.) maj. of pop. is Black → polygamous marriages → there are a growing no. of diff. lifestyles → need more flexible approach to ┴ def. of so-called ‘Christian marriage’.

· Only unions celebrated i.a.w. formalities are prescribed as marriages → tendency worldwide → give inc’ing recognition to r/ships of cohabitants → & to extend many of protective, adjustive, supportive measures of ┴ law of formal marriage to these r/ships.

· Western world → divorce freely available → grounds → irretrievable breakdown of ┴ marital r/ship → “functional sub. for death” as ┴ normal method for dissolution of marriage.  

· Doing so → weakens ┴ assertion implicit in ┴ def. that only formal marriage is legally recognized & that only persons married in strict, legal sense of ┴ word can enjoy ┴ protection of Family Law.

· Assertion → “marriage is for life” → no longer true → Family lawyers called for concept of permanence to be removed from ┴ def.

· From commitment for → marriage becomes → freely terminable at will of either / both parties → high & rising incidence of divorce confirms → ┴ new marriage is one of an indeterminable period.

· Req. → marriage must be union → “btwn 1 man & 1 woman” → 2 problems → 1) recognition of polygamous marriages → & →2) marriage btwn same-sex couples.

· S.A. position → (potentially) polygamous marriages → here or abroad (i.e. in a country where they are validly recognized) → invalid because fundamentally opposed to ‘our’ principles & institutions → over ┴ yrs → (potentially) polygamous African marriages recognized for various purposes by statute → BUT, do not enjoy status of Civil marriage.

· Marriage of transsexual valid? → Eng. & S.A. → no (reversal being called for) → USA → yes.

· Difficultly engendered by ┴ rigidity of conventional def. of marriage.

· ‘Marriage’ as regulated by ┴ Act → contract based on consent of ┴ parties → not in conventional form, an ordinary contract → consent insufficient to create legal marriage → co-operation of duly appointed marriage officer is req’d → unlike other contracts → marriage can’t be entered into subject to a dies or condition → marriage cannot be fully expressed i.t.o. legal rights & duties → incl. community of life & procreation of children.
· Natural law recognizes freedom of marriage as a basic Civil right → marriage involves a status of a public character.

