	JUDICIAL NOTICE



THE MEANING OF JUDICIAL NOTICE

Zeffertt & Paizes do not give a definition of “judicial notice”, but simply explain it as an occurrence:

“A court takes judicial notice of a fact when it accepts it as established, although there is no evidence on the point”.

The word “judicial” in the expression refers to the fact that this action is taken by a judicial officer, such as a judge or magistrate.  When this judicial officer takes notice of a fact (“accepts it as established”), then judicial notice has been taken of that fact.  The purpose of judicial notice is to prevent the presentation of unnecessary or superfluous evidence.

FACT OF WHICH JUDICIAL NOTICE MAY BE TAKEN

There are three categories of facts of which judicial notice may be taken. These are:  notorious facts, easily ascertainable facts and the law.

1. NOTORIOUS FACTS

A notorious fact is a well-known fact and consists of :

(i) Matters of general knowledge

The courts will take judicial notice of the following facts :

(a) Pregnancy – the normal period of human gestation.

(b)	Racial characteristics – here one has to be rather careful not to generalize.

(a) Judicial notice may be taken of the instinctive behavior of domesticated animals and of the fact that wild animals remain potentially dangerous even when they have been “tamed”.

(b) Trade usages – certain customs and usages are so well established that they need no further proof.  Although the reference is usually to trade usage (e.g. when payment would normally be made by cheque), any well-known custom or usage would obviously qualify.  It is only when a usage exists in a limited circle (e.g. in the fishing industry), with the result that the average judge would not be aware of it, that evidence will be required.

(c) Instruments and matters of a technical and scientific nature – where the accuracy of instruments which are in everyday use and with which the public is familiar (e.g. watches, thermometers) is in issue, the court will take judicial notice of the facts.  However, as regards more sophisticated scientific devises such as gasometers, the courts are not yet satisfied with their reliability (though the position may change as the use of such instruments becomes more common).  Some evidence is normally required.

(d) Liquor – courts will take judicial notice of the fact that brandy is an intoxicating beverage, but not, for example, of the fact that a brewery does not manufacture wine.

(e) Miscellaneous – this list is endless (i.e. phases of the moon, no two fingerprints are exactly alike, chess is a game of skill, etc).

The courts will not take judicial notice of the following facts:

(a) The nature of poker.
(b) The age at which a girl reaches puberty.
(c) That all vehicles are propelled by petrol, gas or oil.
(d) That ordinary fowls are home-loving birds and do not wander off.
(e) Personal knowledge of the age of animals, etc.

Bear in mind that, in all these cases, the criterion is not the nature of the fact which is to be judicially noticed, but the extent to which it is well known.  A fact which was not sufficiently notorious 20 years ago may well be so today.

2. MATTERS OF LOCAL NOTORIETY

Although it is not quite certain what the criterion is, it appears that a court is entitled to take judicial notice not only of facts which are generally know, but also of facts which are notorious in the particular area in which the court has jurisdiction.  For example, judicial notice has been taken of the fact that a certain type of crime was common in the particular area, and that St George’s Street is in Cape Town (by a court sitting in Cape Town).

According to Zeffertt & Paizes, judicial notice may be taken of facts which are not matters of general knowledge, but are notorious among all reasonably well informed people in the area where the court sits. According to Schmidt’s Bewysreg, the approach should be, the fact would be known to any reasonably informed court that would have jurisdiction in the matter.

The distinction is really not so important, but preference is given to Zeffertt & Paizes approach.

Examples of local notorious facts are:

(i)	Judicial notice can be taken of the distance between well known local places (i.e. Johannesburg is more than half an hour by rail from Pretoria).
(ii) Judicial notice may be taken of magisterial boundary lines (i.e. the crime rate in the court’s district).
(iii) The conditions of a particular street in a particular town, etc.




3. FACTS WHICH ARE READILY OR EASILY ASCERTAINABLE

Judicial notice may also be taken of facts which may be immediately and easily ascertained by the judicial officer himself consulting the authoritative source of such facts:

(i)	Official standard maps may be used to determine the geographical situation or borders of any place in question.  If there is any uncertainty, however, the map should be handed in as an exhibit and explained by an expert witness.
(ii)	Days, weeks and months can be established by consulting a diary, almanac or calendar, for example, so that a period of time may be calculated (but other information contained therein may not be judicially noticed)(S v Sibuyi) (calendar cannot be used to establish phases of the moon, or time of tides).
(i) Although judicial notice cannot be taken of facts contained in technical or medical textbooks, standard dictionaries and history textbooks may be used (i.e. the Boer War 1899 – 1903).
(ii) “Matters of state” cover a very wide field, and include certain facts which may be classified under other headings as well (e.g. constitutional law).  However, it can be stated in general terms that a court may take judicial notice of affairs of state, for example, that the Union of South Africa was one of “His Majesty’s Dominions” in 1926, of the fact that South Africa was, at a particular time, involved in a war, but not of wars between foreign powers.  Where relations with other states are concerned, a certificate is normally issued by a cabinet minister, and the court is bound to accept it as correct.

Specific examples are the following: 
Animals:
The instinctive behaviour of domesticated animals should be judicially noticed. The following facts have been judicially noticed:
(a) scab is a well known sheep disease
(b) dangerous wild animals remain potentially dangerous even after docile behaviour has come about as a result of semi domesticity
(c) brand marks on cattle do not fade completely
(d) rhinos are rarer than elephants

Political and constitutional matters:
The sovereignty of foreign states and the existence of a state of war may normally be judicially noticed.
Matters of science and scientific instruments:
Matters of science may not be judicially noticed unless they have permeated into the background knowledge of non-specialists. E.g. DNA is unique to individuals as are fingerprints etc.
Financial matters and commercial practices:
Judicial notice has been taken of the fact that the value of money has declined over the years; that most public companies are incorporated for the purpose of making a profit from income, the practice of furnishing bank guarantees in sales of land, and the practice of making payment by cheque.
Historical facts words and phrases:
There is no general rule that facts which are reliably (as opposed to easily and reliably) ascertainable can be judicially noticed. Our courts have used history books to establish historical facts.
Crime:
Courts have taken judicial notice that there is currently an unacceptably high crime rate, a significant number of people who were charged are eventually acquitted, etc.
4.	THE LAW

1. Common Law
A court takes judicial notice of common law for obvious reasons.  It would be ridiculous is expert witnesses had to be called to prove the law to judicial officers. Counsel may only bring the law which is to be applied to the notice of the court by way of argument, and may lead no evidence in this regard.  Note, too, that a judicial officer may at any time consult an authoritative textbook on his own initiative to determine the law on the point in question.
 
2. Legislation
Section 224 of the Criminal Procedure Act reads:
Judicial notice shall, in criminal proceedings, be taken of –
(a) Any law or any matter published in a publication which purports to be the Gazette or the Official Gazette of any province or the territory;
(b) Any law which purports to be published under the superintendence or authority of the Government Printer.
Section 5 of the Civil Proceedings Evidence Act is to the same effect.
Judicial notice can therefore be taken of all Acts of Parliament, provincial parliaments, legislation by municipal and other legislative structures.
Section 16 of the Criminal Procedure Act 51 of 1977 provides as follows:
“A witness at criminal proceedings shall, except where this Act or any other law expressly provides otherwise, give his evidence viva voce”.
Assume that the presiding magistrate does not understand what viva voce meas.
QUESTION
1. May he call an expert witness to testify as to the meaning of this phrase?  Explain your answer.
2. Assume that the answer in 1 is that no expert witness may be called: what may the magistrate do in order to get the necessary information?

ANSWER
1. No.  The magistrate may not call any witness.  His problem lies in the legislation.  He may not call any witness, or hear any evidence, in respect of legislation, but has to take judicial notice of the content of the statutory provision.
2. The magistrate may consult a dictionary as part of easily ascertainable judicial notice and he may her argument from the parties as to the meaning of viva voce in this instance.  If you also do not know what viva voce means, you should use the same solution as the magistrate.

3. Foreign Law
When the law of a foreign state is relevant in determining our law, our courts m take judicial notice of that foreign law for purposes of comparison.  (This was the general position prior to the inception of the Constitution, and has been confirmed by the Constitution for purposes of interpreting the Constitution itself).
Sec 39(1) of the Constitution provides that, in interpreting Chapter 2 (Bill of Rights), the courts must consider international law and may have regard to comparable foreign law.
When the law of a foreign state is in issue by itself, the court may, in terms of section 1(1) of the Law of Evidence Amendment Act 45 of 1988, take judicial notice thereof as far as it can be ascertained readily and with sufficient certainty.  This does not preclude any of the parties from presenting evidence should they prefer to do so (s 1()).
4. International Law
When a rule of public international law is applicable in a South African court, judicial notice is taken thereof.  The current approach is that it forms part of South African law, and is at times considered to be foreign law.  Expert evidence is therefore not admissible to prove a rule of public international law.  Note – the courts take judicial notice of international law only if it is not in conflict with legislation or the common law.
5. Customs and Indigenous Law
A court can only take judicial notice of customary laws which are consistent with the Bill of Rights in the Constitution (s39(3)). Beyond this a court may take judicial notice of indigenous laws (including custom) if they can be established readily and with sufficient certainty and if they are not in conflict with “public policy and natural justice” (i.e. probably the same as consistent with the Bill of Rights).  When a custom has been recognize by the courts, judicial 
notice may be taken of it in subsequent matters.
6. Rule 30 of the Constitutional Court Rules:
Rule 30(1) of the Con Court Rules provides that any party to any proceedings before the court, shall be entitled in documents lodged in terms of the rules of the Con Court, to canvass factual material which is relevant to the determination of the issues and which does not specifically appear on the record. The proviso: such facts must be either common cause or otherwise incontrovertible or of an official, scientific, technical or statistical nature, capable of easy verification. 
Rule 30 seeks to ensure that the Con Court is well informed about the general background of a specific rule before upholding it, striking it down, expanding or limiting it.





















	PRESUMPTIONS



INTRODUCTION
You have all encountered legal presumptions in the courses that you have done and are doing for your LLB – for example the presumption of innocence, the presumption that a will is valid if the formalities have been complied with etc. Because the nature and effect of a presumption differs from presumption to presumption it is difficult to come up with a general definition.
Elliot in “Elliot and Phipson Manual of the Law of Evidence” defines a presumption as “a conclusion which may or must be drawn in the absence of contrary evidence.” (i.e a presumption is a conclusion which may be drawn without the necessity of proving a basic fact.)
Heydon (Evidence: Cases and Materials) comments that in terms of Elliot’s definition, presumptions merely state the effect of the rules as to the burden of proof. E.g. A will is presumed to be valid if all the formalities have been complied with – someone who challenges the validity of the Will, must  adduce evidence to rebut that presumption e.g. the testator lacked mental capacity at the time the will was executed. So the burden of proof falls on the person challenging the validity.
Heydon also points out that there is another kind of presumption i.e. a conclusion (the presumed fact) which may or must be drawn if another fact (the basic fact) is first proved. Our example of the will is such a presumption i.e. you first have to show that the formalities needed for executing a will have been complied with before it is presumed that the will is indeed valid. (i.e a presumption which requires the necessity of proving a basic fact).
R v Bakes 1986 26 DLR (4th) 200 (a Canadian case)
HELD:
Presumptions can be classified in two general categories: Presumptions without basic facts and presumptions with basic facts. A presumption without a basic fact is simply a conclusion which is to be drawn until the contrary is proven. A presumption with a basic fact entails a conclusion to be drawn upon proof of the basic fact.
In other words, presumptions can be divided into two categories:
· Those that are presumed without a basic fact – presumption of innocence
· Those that are presumed upon proof of a basic fact – the presumption a will is valid if all formalities have been complied with.

Reasons for the existence of presumptions:
Thayer: Says presumptions are “aids to reasoning and argumentation which assume the truth of certain matters for the purpose of some given inquiry”
Morton: Presumptions allocate burdens of proof in accordance with the probabilities and dictates of fairness, Assist the courts in reaching a valid and effective affirmative finding, and save time by not requiring a party to prove something that is most probably true.
Allen: Presumptions are a means of giving presiding officers control over the evidentiary process; A device for prying information from litigants, and reflect policy preferences as to desired outcomes
There is a close connection between presumptions and the burden of proof (onus of proof either in the form of a primary onus or in the form of an evidentiary burden).  The main effect of a presumption is either to assist one party in discharging an onus, or alternatively the effect of a presumption is to place an onus to adduce evidence upon his opponent.  (See later chapter on burden).  (See the Zuma case).

CLASSIFICATION OF  PRESUMPTIONS

The traditional categories of presumptions have been absorbed into English and South African law and comes down to us from the old Roman-Dutch writers. Classifications are:
· Irrebuttable presumptions of law;
· Rebuttable presumptions of law (either in the form of common law or statutory presumptions);
· Presumptions of facts.

1. IRREBUTTABLE PRESUMPTION OF LAW (a presumption not based on a fact)

An irrebuttable presumption of law is simply an ordinary rule of substantive law formulated to look like a presumption. It is therefore not really a presumption at all, and neither does it operate like a presumption as described above.  We call it a presumption only because it was described as such in our common law.

It operates as follows“ as it is a substantive rule, the courts must apply it once the basis of its existence is present.  As it is an irrebuttable rule, no evidence may be led to disprove it.

Examples are: 
· The presumption of innocence.
· All children under seven years are doli and culpae incapax (i.e. irrebuttably presumed to lack criminal capacity).
· All girls under 12 years old are irrebuttably presumed to be incapable of consenting to sexual intercourse.

2. REBUTTABLE PRESUMPTIONS OF LAW ( a presumption based on a fact)

“A presumption of law is a rule of law ‘compelling the provisional assumption of a fact’”. The presumed or assumed fact need not be a logical inference from the evidence which gives rise to the presumption. (R v Fourie 1937 AD 31).

A rebuttable presumption is a genuine presumption, and therefore has an effect on the burden of proof.  (Incidence of burden of proof).

Example: Presumptions of marriage and paternity
(a) The presumption that a marriage is formally valid :
Basis : The parties have undergone what appears to be a marriage ceremony.
Presumed Fact: The marriage is formally valid.
Rebuttal: Any evidence which proves that the ceremony was not legal.

(b) The presumption that a valid marriage ceremony has taken place 
Basis: The parties have lived together as husband and wife and were generally regarded as married.
Presumed Fact: A valid marriage ceremony had taken place.
Rebuttal: Evidence that the parties had simply lived together and had never gone through a marriage ceremony.

(c) The presumption of capacity to marry
Basis: The parties had been through a marriage ceremony or lived together as husband and wife.
Presumed Fact: The parties had the capacity to marry.
Rebuttal: Evidence of non-capacity, i.e. age, insanity, etc.

(d) The presumption that a child conceived or born during a lawful marriage is legitimate 
Basis: A child is conceived or born during a lawful marriage.
Presumed Fact: The child is legitimate.
Rebuttal: Evidence it was not possible for the child to have been conceived by the father (i.e. abstinence, sterility, impotence, blood tests, etc)(DNA).

(e) The presumption that a man admitting to having had sexual intercourse with a woman is the father of her illegitimate child (s 36 of the Children’s Act 35 of 2005)
Basis: Man admits to intercourse with woman.
Presumed Fact: The man is father of her illegitimate child.
Rebuttal: Evidence which proves the man cannot be the father (i.e. impotence, sterility, abstinence, blood tests, etc).

Other examples would be Bigamy in terms of s 237 of the CPA -, presumption of death in terms of s 16 of the Inquest Act  58 of 1959 – presumption of death and dissolution of marriage in terms of s 2 of the Dissolution of Marriages on the Presumption of Death Act 23 of 1979.

3. PRESUMPTIONS OF FACT

A presumption of fact is rebuttable, but does not have the binding effect of a rule of law.  The judge has a discretion whether or not to apply it.

As in the case of an irrebuttable presumption, a presumption of fact is not really a presumption, but merely an inference which a court may draw, representing the most logical outcome of a given situation. This type of presumption is often defined as merely an example of circumstantial evidence from which a particular inference can be drawn).

When a presumption of fact is applied, we mean that the court draws an inference from one fact about another fact.  For example, when A’s car runs down a hill after A has parked it, the only inference possible is that A negligently failed to pull up the hand brake.

For example
S v Skweyiya 1984 (4) SA 712 (A)
FACTS:
The accused was stopped at a roadblock and was asked to open the boot. He lied and said he did not have the key to the boot. The police managed to open it and found it filled with hi-fi equipment and bedspreads which it later transpired had been stolen. The accused again lied to the police and said he had not known the goods were in the boot. 
HELD:
Noted that the goods were the kind that were easily bought and sold – given the lying of the accused it was likely that he had bought them knowing that they were stolen and not that he had himself stolen them. 
Applying this presumption i.e. regarding the nature of the goods and the likelihood that they were bought and not stolen, the accused was found guilty of receiving stolen property and innocent of theft.

QUESTION

What are the two differences between presumption of fact and a presumption of law?

ANSWER

1. A presumption of fact has no effect on the burden of proof.  A presumption of fact can only effect the evidentiary burden: whereas a presumption of law has n effect upon the incidence of burden of proof.
2. The court has a discretion whether to apply the presumption of fact or not. A presumption of law must be applied.

QUESTION

When is the term “presumption” normally used nowadays in referring to inferences which are drawn from facts.

Distinguish between judicial notice and a presumption of fact.

ANSWER

In modern usage, the term presumption of fact tends to be confined to inferences which recur sufficiently frequently to make some kind of generalization from one fact to another worthwhile.  For example, the presumption of continuance.  (If X was alive five years ago, the inference is reasonable that he is alive today).

QUESTION

Name three presumptions of fact

ANSWER

1. A defect in goods sold, discovered soon after a sale, is presumed to be present at the time of sale.
2. A person driving a car is presumed to be the owner of the car.
3. A person in possession of stolen goods is presumed to know that they are stolen.
(All these inferences are based on common sense rather than on a legal rule).

QUESTION

Why has the SCA tended to move away from referring to presumptions of facts (or should presumptions of fact really be referred to as presumptions)?

ANSWER

As presumptions of fact are based on inferences derived from ordinary reasoning and common sense, rather than on rules of law, academic writers (i.e. Wigmore) and judges have often said that it is wrong to refer to them as presumptions at all.  In Arthur v Bezuidenhout and Mieny, 1962 (2) SA 566 (A) the SCA referred to factual presumptions as useless and confusing.  In R v Fourie supra, it was said that factual presumptions ought not to have a place in legal terminology.
There is a tendency by the SCA to move away from the idea of a factual presumption was noted. Such presumptions involve piecemeal reasoning and rebuttal, do not operate helpfully and can mostly be disregarded as unpredictable.
Zeffertt & Paizes note that, despite a gradual move away from factual presumptions at present, the term “presumption of fact” is still too far established in judicial terminology to be altogether disregarded.

EXAMPLES OF PRESUMPTION OF FACTS

(1) RES IPSA LIQUITUR

The maxim res ipsa loquitur means “the matter speaks for itself”.  If an accident happened in a manner which cannot be explained, but which would normally not have happened unless some form of negligence had been involved, the court may infer that the accident was in fact caused by negligence.

EXAMPLE

Innocent parks her car on an incline, pulls up the handbrake and gets out.  After a while, the car rolls down the incline and hits another car.  The logical inference would be that Innocent had probably not applied the handbrake with sufficient firmness to stop the car from rolling down the hill, and had therefore negligently caused the damage to the other car. (Arthur v Bezuidenhout and Mienysupra).

This reasoning is simply based on common sense.

Although there is no specific reason for it, this principle has come to be almost exclusively applied to infer negligence from circumstantial evidence in respect of the conduct of the defendant, such as in the case of the causes of a motor vehicle or other accident.  However, negligence may only be inferred in this way if the true cause of the mishap is unknown.  (See Administrator, Natal v Stanley Motors 1960 (1) SA 690 (A)).

EXAMPLE

If there is evidence that, after Innocent left her car, Grudge came along with her friends and pushed Innocent’s car until it started rolling down the incline, the maxim of res ipsa loquitur cannot be applied to infer negligence on Innocent’s part.  Once again, this is plain common sense.

(2) REGULARITY

A presumption of regularity means that it is presumed that matters have proceeded correctly.  This is a mixed presumption in the sense that sometimes it is applied as a presumption of fact (a common sense inference from facts) and sometimes as a presumption of law (a legal rule).

It is therefore not easily catalogued and has a wide sphere of application.

For example, an official who is responsible for an act is presumed to be competent to perform it (i.e. a state official delegated to perform marriage ceremonies is presumed to be a competent marriage officer with proper state authority).  For example, if an official letter has been written and a copy filed, it is presumed that the letter was posted and reached its destination.

QUESTION

The relationship between judicial notice and presumptions of fact with specific reference to the working of traffic lights.

ANSWER

Judicial notice and presumptions of law have a number of things in common and unfortunately courts have tended to confuse the two.  There are obviously also differences between the two, the most important being that, in the case of judicial notice, a factual foundation need not be laid before the court takes judicial notice of a certain fact.   However, before a presumption of law comes into operation, a basic (founding) fact needs to be proven.  In the case involving the working of traffic lights, both of these come into play – the court first has to decide whether it is prepared to take judicial notice of the fact that the traffic light usually operates in a normal manner and only if it is prepared to take such notice should it decide whether it will furthermore also presume that it did, in fact, operate in a normal manner in a specific case at hand.

QUESTION

The inferences that can be drawn from the posting of letters.

ANSWER

Where letters are posted, it is possible to adduce evidence about the normal routine which is followed when letters are posted and then to adduce evidence by which it can be ascertained that the letter in question had, in fact, been dealt with in the routine manner.  Where a public official writes a letter, courts may take judicial notice of the particular office routine followed with regard to letters.  This will not be the case where private letters are at issue – in such a case, the court will require positive evidence to show the kind of office practice followed and from which the inference may be drawn that the letter was posted.  A particular office routine is therefore a presumption of regularity.

QUESTION

The inference that can be drawn from the posting of letters.

ANSWER

If it is shown that a letter was properly addressed, stamped, posted and not returned to the sender, a presumption of fact is inferred from the regularity of post office deliveries that the addressee received the letter.  There is, however, no presumption of fact that a letter which has been properly posted was indeed received.

QUESTION

The inferences that can be drawn about the formal validity of official facts.

ANSWER

When a particular act has been performed by an official in the course of his or her duties, a presumption of fact applies to the effect that a particular official was properly appointed to perform that act and also that he or she had the necessary authorization to do so.


(3) INTENTION

There is a presumption that everyone is presumed to intend the natural and probable consequences of his acts (R v Jolly).  This is a presumption of fact.  In other words, it has an effect only on the evidentiary burden.

EFFECT OF PRESUMPTIONS ON THE BURDEN OF PROOF
When we are dealing with rebuttable presumptions we know that the person challenging the presumption bears the onus. Likewise when you are dealing with the presumption of innocence we know that the state bears the burden of proving guilt beyond a reasonable doubt. We know that when it is an accused or a civil litigant that bears the onus he or she must do so on a balance of probabilities whereas when the onus is on the state they must do so beyond a reasonable doubt.
R v Downey 1992 13 CR 4th 129 (SCC) Canadian Supreme Court decision
HELD:
Classified presumptions in terms of their effect on the burden of proof:
(a) Permissive Inferences: where the trier of fact is entitled to infer a presumed fact from the proof of a basic fact, but is not obliged to do so. This results in a tactical burden whereby the accused may wish to call evidence in rebuttal, but is not required to do so
(b) Evidential burdens: where the trier of fact is required to draw a conclusion from proof  of the basic fact in the absence of evidence to the contrary. This mandatory conclusion results in an evidential burden whereby the accused will need to call evidence, unless there is already evidence to the contrary in the prosecution’s case. 
(c) Legal burden in the form of reverse onus: the presumed fact must be disproved on a balance of probabilities instead of by the mere raising of evidence to the contrary. These are also referred to as “reverse onus clauses”

Consequently the effect on the burden of proof is as follows;
(1) An irrebutable presumption of fact has no effect on the burden of proof.
(2) A rebuttable presumption of law, usually in the form of a statutory presumption of law has an effect on the primary burden of proof in the form of a reverse onus;
(3) A presumption of fact has only an effect on the evidentiary burden.
Note that a presumption based on the necessity of proving an underlying or basic fact also creates a permissive inference. The underlying fact is usually an item of circumstantial fact from which an inference must be drawn.

	STATUTORY PRESUMPTIONS



INTRODUCTION

You now know what a presumption is and how it operates at common law.  There are great many presumptions in our statute book which have mainly been added in order to assist the state in proving its case against accused persons.  However, owing to the fundamental right to be presumed innocent, which is contained in the Constitution, many of these presumptions are unconstitutional. In this chapter you will learn how to approach the constitutionality of statutory presumptions.

STATUTORY PRESUMPTIONS: AN OVERVIEW

The legislature has created a very large number of statutory presumptions. These presumptions are often created in order to assist the state with some evidential difficulty.  One statute which contains many statutory presumptions is the Drug and Drug Trafficking Act 140 of 1992.  A typical example of a presumption is contained in section 21(1)(a)(i) of this Act, which reads as follows :

“If in the prosecution of any person … it is proved that the accused was found in possession of dagga exceeding 115 grams … it shall be presumed, until the contrary is proved, that the accused dealt in such dagga or substance”.

Such a provision leaves the accused with a legal burden of proof.

In S v Bhulwana, the following was said:

Sec 21(1)(a)(1) of the Drugs and Drug Trafficking Act creates a reverse onus and a presumption of possession, namely “mere possession presumes dealing in dagga”.  The court held that the presumption of innocence (Sec 35(3)(h)) requires the prosecution to bear the burden of proving all the elements of a criminal charge.  Sec 21 amounts to a breach of this constitutional right.  The statutory presumption (Sec 21) was therefore an infringement of the bill of rights and was not reasonable and justifiable as contemplated by Sec 36 (the limitation clause) of the constitution.  
In conclusion - The statutory presumption was invalid and the prosecution now bears the full onus of proving all the elements of the crime (possession of drugs).

THE CONSTITUTIONAL PROVISIONS

The particular constitutional rights which most influence statutory presumptions are to be found in sec 35(3)(h) of the bill of rights. These rights are the right to be presumed innocent, to remain silent and not to testify during the proceedings.

S v Zuma 1995 1 SACR 568 (CC) and its constitutional influence on statutory presumptions

To put it briefly, the question which had to be decided by the court was whether the presumption created by section 217(1)(b)(ii) of the Criminal Procedure Act was unconstitutional.  

Kentridge AJ first referred to the well-known rule that a confession can be admissible evidence only if the prosecution proves that it was made voluntarily and without undue influence.  Section 217(1)(b)(ii) amended this rule, however, by creating the presumption that if the basis for its existence had been established, (i.e that it has been reduced to writing), the confession was made voluntarily. This presumption applied unless the accused proved the opposite on a balance of probabilities.  The accused will not have satisfied this onus simply by creating doubt, or even if the probabilities are in balance.  The court has described this kind of onus on the accused as a “reverse onus”.

The accused argued that the presumption infringed various fundamental rights, namely the right to silence, the right not be compelled to make a confession, the right to be presumed innocent and the right not to be a compellable witness against oneself.

The court referred to the fact that the rule that the onus is on the prosecution to prove beyond a reasonable doubt that the confession was made voluntarily, is the essence of all the rights referred to above and that it is a rule which originated 300 years ago in the English legal history. The court then found authority from the English law which refers to the manner in which these rights, such as the right to remain silent, the right not to testify against oneself and the right not to make a confession, can be related to the rule that the prosecution has this particular onus.

If the onus is reversed, all these rights are seriously compromised. The court therefore found the common law rule on the incidence of the onus to be an integral part of these rights, and to be part of the right to a fair trial.  Furthermore, section 217(1)(b)(ii) infringes upon the provisions of the interim Constitution.

The next question was whether this infringement can be justified by section 33 of the Interim Constitution (now s 36 of the Final Constitution). The court did not consider the infringement to be reasonable, owing to the possibility of a person being convicted despite the fact that the court had reasonable doubt about his guilt.  

The court did not find sufficient justification in these grounds to reverse the onus of proof so as to place it on the accused.  As a result, the presumption was found to be contrary to the Constitution, and was declared unconstitutional. The provision has therefore, for all practical purposes, been removed from the Criminal Procedure Act.

Finally, Justice Kentridge mentioned the following matters on which this decision did not pronounce judgment:

1. All statutory provisions which create presumptions have not been declared invalid by this decision.  It does not, for instance, influence “evidential presumptions”, which simply require the accused to create a doubt.
2. It has not declared all reverse onuses invalid.

3. Neither does it affect statutory provisions which have the appearance of a presumption, but which actually create new crimes.

SUMMARY

The legislature has provided for many presumptions in order to ease the burden of the state and to overcome evidential difficulties.  Many of these presumptions will have to be repealed or amended, because any presumption which allows for the conviction of an accused person despite the existence of reasonable doubt, will be unconstitutional as it violates the right to be presumed innocent.

THE APPROACH OF THE CONSTITUTIONAL COURT

Write down the three rights which are contained in section 35(3)(h).
1. To be presumed innocent;
2. To remain silent;
3. Not to testify during the trial.
4. 
Answer the following questions from the Zuma decision:

1. In paragraph [19], the court referred to the fact that section 217(1) of the Criminal Procedure Act 51 of 1977 contains a “reverse onus”.  What is the full implication of this phrase?
2. What effect does a statutory presumption, which leaves the accused with a legal burden of proof, have on the “presumption of innocence”?
3. In the end, the most important consideration for the court in S v Zuma was that a statutory presumption is unconstitutional if it allows a conviction despite the existence of reasonable doubt about the guilty of the accused.  A presumption can, therefore, survive only if it survives the limitations clause.  How did the court deal with this part of its enquiry?

4. What did the judgment in Zuma not decide (par [41])?

(i)	A “reverse onus” is a legal onus of proof that is placed on the accused.  It has to be discharged on a balance of probabilities.  This onus is not discharged by the accused if he only raises a doubt with respect to the applicability of the presumption. Therefore, if at the end of the trial (or trial-within-a-trial) the probabilities are evenly balanced, the presumption will apply.
(ii)	The presumption of innocence is a legal principle which has the result that, in criminal matters, the state is burdened with the onus of proving the guilt of the offender beyond reasonable doubt.  This was so under common law, which has been reinforced by the Constitutional rights to remain silent after arrest, and not to have to make a confession or testify against oneself.  All these rights are seriously endangered and undermined when the burden is reversed and the accused has to prove his innocence.

The court found that these grounds were insufficient to reverse the onus of proof to the accused.  As a result, the presumption was found not to be saved by the limitations clause, and was declared unconstitutional.

SUBSEQUENT JUDGMENTS ON STATUTORY PRESUMPTIONS

THE CONSTITUTIONALITY OF A REVERSE ONUS

Many statutory presumptions that placed a reverse onus on the accused have been declared unconstitutional since S v Zuma. In fact, it has been exceptional for a reverse onus presumption to survive.  It is the presumptions that assisted the prosecution in drug cases (in terms of the Drugs and Drug Trafficking Act 140 of 1992), in particular, that fell by the wayside, one by one.  The decisions in all of these cases were based on the most important consideration from S v Zuma, namely that a presumption that allows for a conviction despite reasonable doubt as to the guilt of the offender is unconstitutional.

One exception to this trend appeared in S v Meaker 1998 (2) SACR 73 (W).  The appellant was convicted of a contravention of section 85(4)(a) of the Road Traffic Act 29 of 1989.  The conviction was dependent on the application of the presumption contained in section 130(1), which provides that if “it is material to prove who was the driver of a vehicle, it shall be presumed, until the contrary is proved” that it was the owner of the vehicle.  This is clearly a reverse onus presumption and the court found that it was in violation of the presumption of innocence contained in the Constitution. However, the presumption nevertheless survived owing to the application of the limitations clause (s36).  In applying the principles set out in S v Zuma, the court found that the provision is designed to achieve effective prosecution of traffic offenders and therefore the efficient regulation of road traffic.  The presumption furthermore targets a specific group of people, namely vehicle owners.  The rights of this group of people are always influenced when their vehicles are involved in offences on a public road.

Furthermore, it must be proved that an offence was committed by the driver of the vehicle before the presumption finds any application.  The presumption also operates logically, because most owners buy a vehicle with the aim of using it.  Owing to the value of these vehicles, it can also be expected even if the owner was not himself the driver that he will invariably know where the vehicle was, and who the driver of the vehicle was.  On the other hand, it is frequently impossible for the prosecution to prove the identity of the driver.  All these factors distinguish this presumption from those which have been found not to comply with the requirement of the limitations clause.

S v MANAMELA and another 2000 (5) BCLR 491 (CC)

THE ISSUE

The central issue was whether the reverse onus provision contained in section 37(1) of the General Law Amendment Act No. 62 of 1955 ( presumption of possession of stolen property) was consistent with the constitutionally entrenched right to a fair trial and, in particular, section 35(3)(h) of the Constitution which guaranteed the right “to be presumed innocent, to remain silent, and not to testify during proceedings”.

Section 37(1) deals with the statutory offence of being found in possession of stolen goods.

The effect of the reverse onus is that the accused is obliged to produce evidence of reasonable cause (for believing at the time of receipt that the goods are the property of the person dealing with them or that such person is duly authorized by the owner to dispose of the goods), to avoid conviction. The absence of such evidence would result in the inevitable inference of absence of reasonable cause.

The court balanced s 37(10 against the following accused’s rights;

(a) The infringement of the right to silence
In these circumstances, if the accused remains silent, he or she is certain to be convicted.  The right to silence is clearly infringed.

(b) The infringement of the presumption of innocence
The presumption of innocence is similarly transgressed. The Constitutional Court has frequently held that reverse onuses of this kind impose a full legal burden of proof on the accused.  Accordingly, if after hearing all the evidence, the court is uncertain of the truth, the constitutional presumption of innocence is replaced by a statutory presumption of guilt.

The purpose of the presumption of innocence is to minimize the risk that innocent persons may be convicted and imprisoned, and this is done by imposing on the prosecution the burden of proving the essential elements of the offence beyond a reasonable doubt. The reverse onus provision which relieves the prosecution of the burden of proving all the elements of the section 37(1) offence increases the risk that innocent persons may be convicted and imprisoned.  Where the accused is unable to persuade the court on a balance of probabilities that reasonable cause exists, as is the case when the probabilities are evenly balanced, he or she must be found guilty, despite a reasonable doubt in the mind of the judicial officer as to whether or not the accused is guilty.

A JUSTIFIABLE LIMITATION

The remaining question was whether section 37(1) would survive under section 36 of the final Constitution, which is the limitations clause of the Bill of Rights. It is clear that open and democratic societies permit the shifting of the burden of proof to the accused when it would not be disproportionately invasive of the right to silence and the presumption of innocence.

Is the section 37(1) reverse onus justifiable?  The general rule is that the more serious the impact of the measure on the right, the more persuasive or compelling the justification must be. The right to silence may be infringed because there are compelling reasons for the invasion.  In most cases, the state had no information on the circumstances in which, and the persons from whom the accused acquired the goods in question. The information relevant to the determination of reasonable cause was peculiarly within the knowledge of the accused, and it was therefore extremely difficult for the state t demonstrate the absence of reasonable cause.

The sweep of the reverse onus provision is too great. Although it passes the test of section 36 insofar as it limits the right to silence, it fails with regard to the presumption of innocence. The reason why it failed with regard to the presumption of innocence was that the relation between the reverse onus and the governmental purpose was not proportionate: Section 37(1) was too broadly formulated and the risk of erroneous convictions was unacceptably high. It was therefore declared to be unconstitutional and invalid.

The reverse onus in section 37(1) was struck down and words necessary to establish an evidential presumption were read in, which placed a burden on the possessors of stolen property to account for their possession. The court considered such an order to be competent and appropriate in dealing with the pervasive evil of “fencing” or the trade in stolen goods.
