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[zFNz]Flynote : Sleutelwoorde

Negligence - Liability for - Exemption clause - Social club rules containing exemption clause excluding liability for  D  'personal injury or harm however caused to members or their children . . . on the club premises' - Member of club, a golf club, killed by lightning while on course - Widow, also member of club,  E  claiming damages for loss of support and funeral and burial costs - Whether exemption clause absolving club from claim of dependant such as widow - In general deceased unable to forgo autonomous claims of dependants - Whether widow prohibited by exemption clause from claiming damages depending on meaning of agreement - Meaning of exemption clause considered - Not possible to classify widow's claims for  F  loss of support and funeral costs as being ones for 'personal harm' exempted by clause - Club not entitled to rely on exemption clause to escape liability.

Contract - Interpretation - Specific words and phrases - Exemption clause - Provision in membership to social club - 'Personal harm' - Not ordinarily including claims for loss of  G  support or funeral and burial costs - Exemption clause not assisting club in effort to avoid claim for such damages suffered by widow as result of husband dying on club's premises.

Constitutional law - Human rights - Right to life - Exemption clause excluding liability for causation of death - Quaere: Whether effective exclusion of liability for damages for negligently causing death of another contrary to high value accorded at common law and in  H  Constitution of the Republic of South Africa Act 108 of 1996 to sanctity of life. 

[zHNz]Headnote : Kopnota

The late Mr S was a member of the appellant. So was his wife, the respondent. While playing golf at the club Mr S apparently sought shelter under a cover of some sorts during a rainstorm. Lightning  I  struck and he was severely injured and subsequently passed away. Mrs S sought to hold the club liable for her loss, alleging that he had been killed as a result of the negligence of the club. Loss of support and funeral and burial costs formed the bulk of Mrs S' claims. The club had rules to which Mr and Mrs S bound themselves when they joined the club. The rules contained an exemption  J 
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clause relating to damage to or loss of property, and injury to persons. It read as follows:  A  '(a) Members shall pay for the replacing or repairing (as the Committee may determine) of any article, or property of the Club, which shall be broken or damaged by them or their guests. (b) The Club shall in no circumstances whatsoever be liable for any loss of or damage to the property of any member or guests brought onto the premises of the Club whether occasioned by theft or otherwise, nor shall the Club be held responsible or in any way liable  B  for personal injury or harm however caused to members or their children or their guests on the Club premises and/or grounds.' The club, in a special plea, relied on the exemption clause. The Court below acceded to a request to decide the special plea as a separate issue and after hearing evidence dismissed it with costs. The appellant was granted leave to appeal to this Court. The question to be determined was  C  whether the provision 'plainly' absolved the club from a dependant's claim.

Held, that the answer to the general question was that it was not possible for Mr S to exempt the club from such liability as one could not forgo the autonomous claims of dependants. (Paragraph [6] at 516I/J - 517A.)

Held, further, that the clause relied upon fell into two parts, the first dealing with liability for loss or damage to property. The second part of clause (b) was the only part relied on by  D  the club. This provision was partially ineffective, at least to the extent that it purported to provide an exemption against the claims of guests and children. It did not even deal with the claim of a dependent spouse who was not a club member - a clear indication that the claims of dependants were not contemplated. The real inquiry whether a member's claim for lost support was subject to the exclusion depended on the question of whether or not such claim was  E  covered by the words 'personal injury or harm however caused to members . . . on the club premises'. (Paragraphs [8] and [9] at 517D/E - H.)

Held, further, on whether the adjective 'personal' qualified the noun 'harm', that grammatically it did. The next question was whether a dependant's claim was a claim for 'personal  F  harm'. Irrespective of the many meanings that could be attached to the word 'harm', one would not ordinarily refer to a dependant's claim as one for 'personal harm'; it would rather be called a claim for financial loss. In contradistinction to 'personal injury', 'personal harm' referred to defamation claims and the like. It could not have the all-embracing meaning the club wished to attribute to it. Otherwise damage to property would be covered, which is not by this part of the  G  clause but by the first part. Intellectual property claims or claims based on breach of contract, which are not otherwise excluded, can also not by any stretch of the imagination be covered by these words - another clear indication that club members did not agree never to sue the club on any ground. The respondent's claim for funeral and burial expenses can hardly be classified under  H  'personal harm' and is likewise not covered by the terms of the exclusionary words. (Paragraph [11] at 518D - G.)

Held, further, that a final consideration was the radical nature of the exclusion of liability for damages for negligently causing the death of another. Clear wording, which was absent in this case, was necessary for reaching this result. Whether it could be done effectively was left open. It was arguable that to permit such  I  exclusion would be against public policy because it ran counter to the high value the common law and, now, the Constitution of the Republic of South Africa Act 108 of 1996 placed on the sanctity of life. (Paragraph [12] at 518G - H/I.) Appeal dismissed.

The decision of the Transvaal Provincial Division in Stott v Johannesburg Country Club 2003 (4) SA 559 (T) confirmed on appeal.  J 
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zCAz]Cases Considered

Annotations

Reported cases  A 

Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA): referred to 

Durban's Water Wonderland (Pty) Ltd v Botha and Another 1999 (1) SA 982 (SCA): dictum at 989 applied 

Evins v Shield Insurance Co Ltd 1980 (2) SA 814 (A): dictum at 838H - 839C applied  B 

Ex parte Minister of Safety and Security: In re S v Walters 2002 (4) SA 613 (CC) (2002 (2) SACR 105; 2002 (7) BCLR 663): referred to 

First National Bank of SA Ltd v Rosenblum and Another 2001 (4) SA 189 (SCA): dictum in para [6] applied 

Jameson's Minors v Central South African Railways 1908 TS 575: referred to 

Mohamed and Another v President of the Republic of South Africa and Others (Society for the Abolition of the  C  Death Penalty in South Africa and Another Intervening) 2001 (3) SA 893 (CC) (2001 (2) SACR 66; 2001 (7) BCLR 685): referred to 

S v Makwanyane 1995 (3) SA 391 (CC) (1995 (2) SACR 1; 1995 (6) BCLR 665): referred to 

Van der Westhuizen v Arnold 2002 (6) SA 453 (SCA): referred to.  D 

[zSTz]Statutes Considered

Statutes 

The Constitution of the Republic of South Africa Act 108 of 1996: see Juta's Statutes of South Africa 2002 vol 5 at 1-144. 

[zCIz]Case Information

Appeal against a decision in the Transvaal Provincial Division (Kirk-Cohen J). The facts and issues appear from the judgment of Harms  E  JA. 

G I Hoffman SC (with him A J Eyles) for the appellants. 

J F Mullins SC (with him E C Labushagne) for the respondent. 

In addition to the authorities cited in the judgment of the Court, counsel for the parties referred to the following authorities:  F 

Administrator, Cape and Another v Ntshwaquela and Others 1990 (1) SA 705 (A) at 715D 

Amod v Multilateral Motor Vehicle Accidents Fund (Commissioner for Gender Equality Intervening) 1999 (4) SA 1319 (SCA) at 1329A - E 

Arprint Ltd v Gerber Goldschmidt Group South Africa (Pty) Ltd 1983 (1) SA 254 (A) at 261A - H  G 

Botha (now Griessel) and Another v Finanscredit (Pty) Ltd 1989 (3) SA 773 (A) at 776H - J, 782H - 783A, 783C - D 

Brisley v Drotsky 2002 (4) SA 1 (SCA) para [31] 

Brummer v Gorfil Brothers Investments (Pty) Ltd en Andere 1999 (3) SA 389 (SCA) at 420F  H 

Burger v Central South African Railways 1903 TS 571 

Cape Group Construction t/a Forbes Waterproofing v Government of the United Kingdom 2003 (5) SA 180 (SCA) at 186H 

Central SAR v McLaren 1903 TS 727 

Central SAR v James 1908 TS 221  I 

De Beer v Keyser and Others 2002 (1) SA 827 (SCA) at 837C - E 

Diners Club SA (Pty) Ltd v Thorburn 1990 (2) SA 870 (C) at 875 

Du Toit v Atkinson's Motors Bpk 1985 (2) SA 893 (A) at 905E - G 

Eastwood v Shepstone 1902 TS 294 at 302 

Essa v Divaris 1947 (1) SA 753 (A)  J 
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Ex parte Minister of Justice: In re Nedbank Limited v Abstein Distributors (Pty) Ltd and Others and Donelly v  A  Barclays National Bank Ltd 1995 (3) SA 1 (A) 

Fairlands (Pty) Ltd v Inter-Continental Motors (Pty) Ltd 1972 (2) SA 270 (A) at 276A - B 

Fender v Mildmay [1937] 3 All ER 402 (HL) at 407; [1938] AC 1 at 12  B 

Financial Mail v Sage 1993 (2) SA 451 (A) at 469E - F 

Fourie NO v Hansen and Another 2001 (2) SA 823 (W) at 832 

George Mitchell (Chesterhall) Ltd v Finney Lock Seeds Ltd [1983] 1 All ER 108 (CA) at 114J - 115B, 117D 

Goodman Brothers (Pty) Ltd v Rennies Group Ltd 1997 (4) SA 91 (W) at 98  C 

Govender v Textile Workers' Industrial Union (SA) Durban Branch and Others 1961 (3) SA 88 (N) at 91F - G 

Government of the Republic of South Africa v Fibre Spinners & Weavers (Pty) Ltd 1978 (2) SA 794 (A) at 804C - 806D  D 

Hayne & Co v Kaffrarian Steam Mill Co Ltd 1914 AD 363 at 371 

Heerman's Supermarket v Mona Road Investments (Pty) Ltd 1975 (4) SA 391 (D) at 395B - C 

Johannesburg Stock Exchange v Northern Transvaal (Messina) Copper Exploration Co 1945 AD 529  E 

Johnstone v Bloomsbury Health Authority [1991] 2 All ER 293 (CA) 

King's Car Hire (Pty) Ltd v Wakeling 1970 (4) SA 640 (N) 

Magna Alloys and Research SA (Pty) Ltd v Ellis 1984 (4) SA 874 (A) at 891G 

Morrison v Angelo Deep Gold Mines Ltd 1905 TS 775 at 779  F 

Pillemer and Others v Maltz 1954 (3) SA 139 (W) at 143G - 144A 

Raggett v Musgrove 2 Car & P 556 (Carrington & Payne, vol 172) 

Reeves and Another v Marfield Insurance Brokers CC and Another 1996 (3) SA 766 (A) at 775D - G 

Ryland v Edros 1997 (2) SA 690 (C) at 709G - 710C; [1996] 4 B All SA 557 (C) at 568  G 

S v Acheson 1991 (2) SA 805 (NmHC) at 813A - B 

S v Boesak 2000 (3) SA 381 (A) at 393A - B 

S v Wood 1976 (1) SA 703 (A) at 706E - H 

Sanso Properties Joubert Street (Pty) Ltd v Kudsee 1976 (4) SA 761 (A) 

Sasfin (Pty) Ltd v Beukes 1981 (1) SA 1 (A) at 7I, 8E - G, 9B - G 

South African Railways and Harbours v Lyle Shipping Co Ltd 1958 (3) SA 416 (A)  H 

Spindrifter (Pty) Ltd v Lester Donovan (Pty) Ltd 1986 (1) SA 303 (A) at 316D 

Stewart and Another v Appleton Fund Managers [2000] 3 B All SA 545 (N) at 551  I 

Swart en 'n Ander v Cape Fabrix (Pty) Ltd 1979 (1) SA 195 (A) at 202C 

Transport and Crane Hire Ltd v Hubert Davies & Co (Pvt) Ltd 1991 (4) SA 150 (ZSC) at 163E 

Turner v Jockey Club of South Africa 1974 (3) SA 633 (A) at 645B - C  J 
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Tweedie and Another v Park Travel Agency (Pty) Ltd t/a Park Tours 1998 (4) SA 802 (W)  A 

Wells v South African Alumenite Company 1927 AD 69 at 72 - 3 

White v Blackmore [1972] 2 QB 651 

American Jurisprudence 2 ed vol 17 at paras 257 - 64 

Bamford The Law of Partnership and Voluntary Association in South Africa 3 ed at 132, 144  B 

Chitty on Contracts 24 ed chap 14 

Christie The Law of Contract in South Africa 4 ed at 202, 203, 215, 400, 440 - 2 

Cornelius Principles of the Interpretation of Contracts in South Africa (Butterworths, 2002) at 176  C 

Joubert (ed) The Law of South Africa vol 1 (first re-issue) paras 456, 457, 464, 465 

Kerr The Principles of the Law of Contract 2 ed at 88 and fn 3 

Koffman and MacDonald The Law of Contract 3 ed 1998 at 156 

The Oxford English Dictionary (compact edition) 1971 sv 'harm'  D 

The Shorter Oxford English Dictionary 5 ed (Oxford University Press, 2002) vol 1 at 4 

Van der Merwe and Van Huyssteen 'The Force of Agreements: Valid, Void, Voidable, Unenforceable?' (1995) 58 THRHR 549 at 561 - 2 

Yeats Exclusion Clauses in Contracts 2 ed at 74, 104, 146.  E 

Cur adv vult. 

Postea (March 18). 

[zJDz]Judgment

Harms JA:  F 

[1] The late Mr Stott was a member of the appellant, the Johannesburg Country Club. So was his wife, the respondent. 1 While playing golf on the sixth fairway at the club on 4 March 2000, he apparently sought shelter under a cover of some sorts during a rainstorm. Lightning struck and he was severely injured and subsequently passed away on 24 March. Mrs Stott is seeking to hold the club liable for her loss, alleging that he had been killed as a result of the negligence of  G  the club. At this juncture the grounds of negligence are immaterial. Her main claim for R5,9 m is a dependant's claim, but she also claims R20 000 for funeral and burial expenditures. 

[2] The club has rules as clubs are wont to have. To these Mr and Mrs Stott bound themselves when they joined the club, she in 1994  H  and he much earlier. The rules contain an exemption clause as club rules are wont to contain. The club, in a special plea, relied on the exemption clause. Mrs Stott in joining issue with the club on the special plea, apart from denying that the exemption clause did not indemnify the club, pleaded that she was not bound by the exemption  I  clause because she had been unaware of it. 

2004 (5) SA p516

HARMS JA

[3] The Court below (Kirk-Cohen J in the TPD) acceded to a request to decide the special plea as a separate issue and after  A  hearing evidence dismissed it with costs. It subsequently granted the necessary leave to appeal to this Court. 

[4] The clause is in these terms: 


'DAMAGE TO OR LOSS OF PROPERTY, AND INJURY TO PERSONS  B 


Members shall pay for the replacing or repairing (as the Committee may determine) of any article, or property of the Club, which shall be broken or damaged by them or their guests. 


The Club shall in no circumstances whatsoever be liable for any loss of or damage to the property of any member or guests brought onto the premises of the Club whether occasioned by theft or otherwise, nor shall the Club be held responsible or in any way liable for personal  C  injury or harm however caused to members or their children or their guests on the Club premises and/or grounds.' 

[5] The approach to the interpretation of exemption clauses is well known. 2 In First National Bank of SA Ltd v Rosenblum and Another 2001 (4) SA 189 (SCA) para [6] Marais JA said:  D 


'Before turning to a consideration of the term here in question, the traditional approach to problems of this kind needs to be borne in mind. It amounts to this: In matters of contract the parties are taken to have intended their legal rights and obligations to be governed by the common law unless they have plainly and unambiguously indicated the contrary. Where one of the parties wishes to be absolved either wholly or partially from an obligation or liability which would or could arise  E  at common law under a contract of the kind which the parties intend to conclude, it is for that party to ensure that the extent to which he, she or it is to be absolved is plainly spelt out. This strictness in approach is exemplified by the cases in which liability for negligence is under consideration. Thus, even where an exclusionary clause is couched in language sufficiently wide to be capable of excluding liability for a negligent failure to fulfil a contractual obligation or  F  for a negligent act or omission, it will not be regarded as doing so if there is another realistic and not fanciful basis of potential liability to which the clause could apply and so have a field of meaningful application. (See South African Railways and Harbours v Lyle Shipping Co Ltd 1958 (3) SA 416 (A) at 419D - E.)'  G 

Scott JA, in Durban's Water Wonderland (Pty) Ltd v Botha and Another 1999 (1) SA 982 (SCA) at 989 stated: 


'Against this background it is convenient to consider first the proper construction to be placed on the disclaimer. The correct approach is well established. If the language of a disclaimer or exemption clause is such that it exempts the proferens from liability in express and unambiguous terms, effect must be given to  H  that meaning. If there is ambiguity, the language must be construed against the proferens. (See Government of the Republic of South Africa v Fibre Spinners & Weavers (Pty) Ltd 1978 (2) SA 794 (A) at 804C.) But the alternative meaning upon which reliance is placed to demonstrate the ambiguity must be one to which the language is fairly susceptible; it must not be ''fanciful'' or ''remote'' (cf Canada Steamship Lines Ltd v Regem [1952] 1 All ER 305 (PC) at 310C - D).'  I 

[6] The question then is whether the provision 'plainly' absolves the club from a dependant's claim. The answer to the general question is that it  J 
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was not possible for Mr Stott to exempt the club from such liability as one cannot forgo the autonomous claims of  A  dependants. 3 But, argues the club, since Mrs Stott was also a member, she, too, exempted the club from any liability because she undertook not to hold the club responsible or 'in any way liable' for 'harm however caused to members'. Counsel stressed the wide meanings of the words 'any' and 'harm' and the phrase 'however caused'. (Since 'however caused' deals with causation and not liability it can safely be discounted for present purposes.)  B 

[7] The main thrust of the club's argument was that, having regard to the social nature of the club, its members chose not to hold the club liable for loss or damage and, by adopting the rules, they agreed not to do so. One can understand that club members may consider that to hold a social club liable for damages would be contrary to the  C  spirit of the club. But that does not answer the question of whether they have in fact entered into such an agreement. One wonders, if that had been the intention, why have they not simply agreed in clause (b) that 'no member shall have any claim for damages against the club'. A cursory analysis of the clause indicates that  D  they did not have such all-embracing intention. 

[8] The clause falls into two parts, the first dealing with liability for loss or damage to property. This liability is not unqualified: it only applies to property brought onto the premises. The exclusion of liability is in part also ineffective. Guests who have been brought onto the property are not bound by the exclusion since  E  they are not parties to the agreement. The member is, furthermore, not the club's underwriter and undertakes no liability in its stead towards his guest. In this regard clause (a) appears to be different.  F 

[9] The second part of clause (b) is the only part relied on by the club. From what has been said before it follows that this provision is also partially ineffective, at least to the extent that it purports to provide an exemption against the claims of guests and children. It does not even deal with the claim of a dependent spouse who is not a club member - a clear indication that the claims of dependants were not contemplated. As the respondent  G  submitted, the real inquiry whether a member's claim for lost support is subject to the exclusion depends on the question of whether or not such claim is covered by the words 'personal injury or harm however caused to members . . . on the club premises'. With 'personal injury' we do not have to be concerned because the club accepts that Mrs Stott's claim is not for personal injuries. However, had Mr Stott  H  survived the lightning strike, his claim for personal injuries would no doubt have been hit by this exclusion and Mrs Stott would also not have had a claim because a dependant's claim arises only upon the death of the breadwinner.  I 

[10] The nature of a dependant's claim in contradistinction to a damages action for bodily injuries was dealt with by Corbett JA in Evins v Shield Insurance Co Ltd 1980 (2) SA 814 (A) at 838H - 839C in these terms:  J 
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'In the case of an Aquilian action for damages for bodily injury . . ., the basic ingredients of the plaintiff's cause of action are  A  (a) a wrongful act by the defendant causing bodily injury, (b) accompanied by fault, in the sense of culpa or dolus, on the part of the defendant, and (c) damnum, ie loss to plaintiff's patrimony, caused by the bodily injury. The material facts which must be proved in order to enable the plaintiff to sue (or facta probanda) would relate to these three basic ingredients and upon the concurrence of these facts the cause of action arises. In the usual  B  case of bodily injury arising from a motor accident this concurrence would take place at the time of the accident. On the other hand, in the case of an action for damages for loss of support, the basic ingredients of the plaintiff's cause of action would be (a) a wrongful act by the defendant causing the death of the deceased, (b) concomitant culpa (or dolus) on the part of the defendant, (c) a legal right to be supported by the deceased, vested in the plaintiff prior to the death  C  of the deceased, and (d) damnum, in the sense of a real deprivation of anticipated support. The facta probanda would relate to these matters and no cause of action would arise until they had all occurred.' 

[11] On whether the adjective 'personal' qualifies the noun 'harm' there was some debate, the club contending that it does not. I am satisfied that grammatically it does qualify 'harm' and the next question is whether a dependant's claim is a claim for 'personal  D  harm'. Irrespective of the many meanings that can be attached to the word 'harm', I am satisfied that one would not ordinarily refer to a dependant's claim as one for 'personal harm'; it would rather be called a claim for financial loss. In contradistinction to 'personal injury', 'personal harm' refers to defamation claims and the like.  E  It cannot have the all-embracing meaning the club wishes to attribute to it. Otherwise damage to property would be covered, which is not by this part of the clause but by the first part. Intellectual property claims or claims based on breach of contract, which are not otherwise excluded, can also not by any stretch of the imagination be covered by  F  these words - another clear indication that club members did not agree never to sue the club on any ground. The respondent's claim for funeral and burial expenses can hardly be classified under 'personal harm' and is likewise not covered by the terms of the exclusionary words.  G 

[12] A final consideration is the radical nature of the exclusion of liability for damages for negligently causing the death of another. Clear wording, which is absent in this case, is necessary for reaching this result. Whether it can be done effectively may, in the light of the conclusion reached, be left open. It is arguable that to permit such exclusion would be against public policy because it runs counter to the high value the common law and, now, the Constitution  H  place on the sanctity of life. 4 This Court in Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA) left scope for such a conclusion. In England, Wales and Northern Ireland, for instance, the legislature has intervened by declaring such exemptions unlawful though  I 
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the legislation goes further and encompasses also the exemption found to be in order under our law in  A  Afrox. 5 The conduct sought to be exempted from liability may involve criminal liability, however, and the question is whether a contractual regime that permits such exemption is compatible with constitutional values, and whether growth of the common law consistently with the spirit, purport and objects of the Bill of Rights requires its adaptation. At our request the parties provided us with argument on this issue, but in the light of the proper  B  reading of the contractual exclusion set out above, it is not necessary to determine it now. 

[13] The appeal is dismissed with costs, including the costs of two counsel.  C 

Cameron JA concurred. 


Marais JA:  D 

[14] I agree that the appeal should be dismissed with costs. However, as at present advised, I do not wish to be thought to be lending any credence to the viability of the notion that a contractual exclusion of liability for negligently caused death is necessarily contrary to public policy or constitutional values.  E 

[15] Slight negligence may have no consequences in one case; in another it may have catastrophic consequences. Death is but one of them. I would need considerable persuasion before concluding that a party to a contract who wishes to protect himself or herself against the possibility that a moment's inattention may result in an enormous civil liability for damages, is to be prohibited by law from doing so  F  despite the other party's willingness to contract on that basis. 

[16] A negligent causing of death is ex hypothesi not an intentional infraction of the right to life. It is an unintended consequence. It is so that it may expose the negligent party to a charge of culpable homicide and no consensual exclusion of civil  G  liability will avail a party so charged. But the same applies to the negligent driving of a motor vehicle which results in serious injury to a passenger who has agreed to an exemption clause which protects the driver against claims for damages arising out of his negligence. It has never been doubted that such a clause is valid and binding in our law.  H  In short, the fact that the clause exempts a party from the civil law consequences of conduct which is a criminal offence in which negligence is the essential element has not been regarded as contrary to public policy simply because the conduct also constitutes a criminal offence.  I 

[17] However, it is unnecessary to decide the question and my tentative adverse reaction to the suggestion that death makes a difference should not be thought to be my last word on the subject. 
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Appellant's Attorneys: Cliffe Dekker Fuller Moore, Johannesburg; Webbers, Bloemfontein. Respondents'  A  Attorneys: Savage Jooste & Adams Inc, Pretoria; E G Cooper & Sons Inc, Bloemfontein.
