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[zFNz]Flynote : Sleutelwoorde

 E Sale - Of land - Validity of - Act 71 of 1969 s 1 (1) - Objects of - Noncompliance with sub-section - Effect of - Contract null and void - Policy underlying s 1 (1) of Act.

Sale - Of land - Written contract - Blank spaces in clause of contract - Effect of - Extrinsic evidence admissible for parties to explain why  F blanks appeared in contract.

Evidence - Written contract - Blank spaces in clauses in contract - Extrinsic evidence admissible for parties to explain why such blanks appear in contract.

Practice - Pleadings - Exception to plea - Written contract - Blank spaces in clauses - Extrinsic evidence admissible for parties to explain why such  G blanks appear in contract - Validity of contract therefore cannot be decided without such evidence - Decision on exception not possible.

[zHNz]Headnote : Kopnota

Section 1 (1) of the Formalities in Respect of Contracts of Sale of Land Act 71 of 1969 requires that the whole contract of sale, or at any rate  H all the material terms thereof, be reduced to writing. It is not necessary that the terms of the contract be all contained in one document, but if there is more than one document, these documents, read together, must fully record the contract. The material terms of the contract are not confined to those prescribing the essentialia of the contract of sale, viz the parties to the contract, the merx and the pretium, but include, in addition, all other material terms. Generally speaking these terms - and especially the essentialia -  must be set forth with sufficient accuracy and particularity to enable the identity of the parties, the amount of the purchase price and the identity of the subjectmatter of the contract, as also the force and effect of other material terms of the contract, to be ascertained without recourse to evidence of an oral
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consensus between the parties. This denial of recourse to evidence of an oral consensus applies to earlier, contemporaneous or subsequent oral agreements. The result of non-compliance with s 1 (1) is that the  A agreement concerned is of no force or effect. It is void ab initio and cannot confer a right of action.

As to the policy underlying s 1 (1) the reason why the Legislature selected, inter alia, contracts for the sale of land for such special treatment as far as formalities of contract are concerned was, no doubt, that it recognised that such contracts are generally of considerable value and importance and that the terms and conditions attached thereto are often intricate.

 B Where a printed contract of the purchase of land contains blanks relating to material terms - or what would be material terms if incorporated in the contract - it is vital to know why the blanks were left in the printed form, or, in other words, to know whether (1) the parties did not intend the blanks to form part of their contract; or (ii) they intended the clause containing the blanks to form part of their contract but that at  C the time when the contract was signed the essential particulars had not yet been settled and these particulars were consequently left open for future agreement between the parties or (iii) the parties intended the clause to form part of their contract and agreed upon the particulars in question, but for some reason they omitted to fill these particulars into the blank spaces.

The parol evidence rule is not a single rule. It in fact branches into two independent rules or sets of rules: (1) the integration rule, ie the rule  D which prevents a party from altering, by the production of extrinsic evidence, the recorded terms of an integrated contract in order to rely upon the contract as altered, and (2) the rules, or set of rules, which determines when and to what extent extrinsic evidence might be adduced to explain or affect the meaning of the words contained in a written contract.

From the terms of a written deed of sale entered into between the  E respondent and appellant in respect of the sale of certain land it was apparent that (a) the parties to the contract were defined, (b) the property was defined, (c) the price was fixed and certain, (d) the manner and time of payment were clearly stated, and (e) the date of occupation by the purchaser (appellant) was fixed. Clause 11 of the deed provided, however, that the agreement between the parties "shall be subject to the suspensive condition that the purchaser... is able to raise a loan upon the security of a first mortgage bond to be passed over the  F property for a sum of not less than R...... (the amount having been left blank) at prevailing building society rates... Should such loan not be procured by... (the date having been left blank) this sale shall be automatically cancelled and of no force or effect..." Alleging that she had cancelled the contract by reason of the appellant's breach thereof, the respondent (seller) claimed, inter alia, payment of a certain amount as damages. In an amended plea the appellant alleged that, as the amount  G of the loan and the date by which it had to be procured were left blank in clause 11 of the contract, the contract was, by reason of s 1 (1) of the Formalities in Respect of Contracts of Land Act 71 of 1969, void and of no force and effect. The respondent excepted to the plea which exception was upheld. In an appeal,

Held, that the question why the parties did not fill in the blanks in clause 11 was vital to the validity of the contract.

 H Held, further, that the question could not be resolved only by a consideration of the written deed of sale.

Held, further, that extrinsic evidence was admissible in order to resolve this question and thus determine the validity of the deed of sale.

Held, therefore, that it was desirable that the parties be given the opportunity of leading such evidence.

Held, further, that this extrinsic evidence might relate to all relevant surrounding circumstances, including the negotiations leading up to and at the time of the signing of the deed. It might be relevant to know whether the deed was first signed by the purchaser and then submitted as a written offer to the seller or whether both parties, having reached an oral consensus, had signed the
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document together.

Held, further, that the issue of compliance with s 1 (1) of the Act could, and should, not have been decided on exception.

 A The decision in the Witwatersrand Local Division in Leal v Johnston 1978 (4) SA 706 reversed.

[zCIz]Case Information

Appeal from a decision in the Witwatersrand Local Division (HART AJ) upholding an exception to a plea. The nature of the pleadings appears from  B the judgment of CORBETT JA and from the judgment reported in 1978 (4) SA 706.

L R G Serrurier for the appellant: The purpose of Act 71 of 1969 is to avoid disputes between parties regarding the buying and selling of major assets such as immovable property and, in particular, to achieve certainty and to avoid the very type of dispute which arises in this case. See  C Wilken v Kohler 1913 AD at 142; Estate du Toit v Coronation Syndicate Ltd and Others 1929 AD at 224; Meyer v Kirner 1974 (4) SA at 97C; Da Mata v Otto NO 1971 (1) SA at 772A. Although the above cases dealt variously with the provisions of s 30 of Proc 8 of 1902 (T), the predecessor to s 1 of the General Law Amendment Act 68 of 1957 which in turn was repealed by the  D Act presently in force, the same reasoning applies. The proper interpretation to be placed upon s 1 (1) is that not only the essential terms (ie the essentialia) but also all the material terms of the agreement must be in writing and not just part thereof or some of the terms thereof. In this context "terms" also means "conditions". See Margate Estates Ltd v Moore 1943 TPD at 59; King v Potgieter 1950 (3) SA  E at 13G, 14B - D; Meyer v Kirner (supra at 98D). In order to decide what the material terms of the contract are reference may only be made to the document itself. Cf Worman v Hughes and Others 1948 (3) SA at 505; King's case supra at 13G; Vogel NO v Volkersz 1977 (1) SA at 547A; Burrows Interpretation of Documents at 50.

 F There are two types of cases dealing with "blanks" in written documents of the kind in question; in the first type of case, the existence of the "blanks" in the document results in the agreement being visited with nullity by reason of non-compliance with the Act, whilst in the second type of case, the Court, by adopting the interpretation process, has been  G able to complete the blank and give meaning to the document in question. Cases in the former category are, eg, Margate Estates v Moore 1943 TPD 54; King v Potgieter 1950 (3) SA at 13G and 14B - D. Cases which fall into the latter category are cases such as Blundell v Blom 1950 (2) SA 627; Oosthuizen v Wentzel 1957 (1) SA 653; Inrybelange (Edms) Bpk v Pretorius en 'n Ander 1966 (2) SA at 425E - F. See also Burrows (supra). There is  H no recognised process of construction or interpretation which can be applied to complete the blanks contained in clause 11. Equally, the blanks cannot be completed by applying the common law. Thus the written contract is incomplete and does not contain all the material terms as, ex facie the document, the amount of the loan and the date by which it was to be granted still remained to be agreed upon, or indeed if they had already been agreed upon, they had not been inserted in the documents. The Court below having quoted Wacks v Goldman 1965 (4) SA 386 came to the conclusion that the omissions in clause 11 were
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irrelevant and all the essentials of the contract were contained in the document. It found that clause 11 "is not a material or essential  A condition qua the parties to the contract". Wacks v Goldman (supra) is a case which deals with waiver of a condition in a valid contract and not with the question of whether or not the contract itself is valid or invalid by reason of non-compliance with the Act. It is clear that the person in whose favour the condition has been inserted in a valid contract may waive compliance with that condition; where however, one is dealing  B with a contract that does not comply with the Act, neither party may waive compliance with the Act, it having been enacted for the benefit of the public. See Wilken v Kohler (supra).

In regard to the question of the admissibility of extrinsic evidence posed in the first question (a) and (b) it is important to bear in mind that  C the provisions of s 1 of Act 71 of 1969 may well have the effect of excluding extrinsic evidence which, however, would not be excluded by the parol evidence rule. In general the effect of the Act (and its predecessors) is to exclude extrinsic evidence affecting consensus as being in conflict with the Act. See Bal v Van Staden 1902 TS at 139. See also at 145, 146, 150. If the evidence sought to be led amounts to a  D variation of the agreement as contained in the writing, it will be inadmissible. See Kuper v Bolleurs 1913 TPD at 337. The provisions of the Act will also render inadmissible extraneous evidence where the terms of the contract do not appear from the writing. See Coronel v Kaufman 1920 TPD at 209; Wigmore Evidence 3rd ed vol 9 para 2471. See also Vogel NO v  E Volkersz 1977 (1) SA at 547D - E. As the Act requires the agreement to be in writing, no term or stipulation not contained in writing is enforceable, and no extraneous evidence is admissible to import a term or stipulation not contained in the writing into the agreement. To admit evidence either of a term of the agreement not contained in the writing or to admit evidence that certain of the writing is not part of the  F agreement, offends against the Act, as the agreement consists only in those terms, conditions and stipulations contained in the writing. To admit extraneous evidence as to consensus on matters not contained in the writing nullifies the Act, as such terms cannot form part of the enforceable agreement between the parties. (Of course, evidence is admissible where one is concerned with identification and not consensus  G and where the id certum est maxim applies.) Where, however, the writing contains a term or condition which is incomplete, the same principle applies and to admit extraneous evidence to complete the term (or to complete a "blank") would conflict with the Act which does not recognise an agreement or part thereof which is not in writing. Only three possible  H solutions to such a problem exist, and they all depend upon construing the "agreement", ie the writing. They are (a) to "fill in" the "blank" by use of the interpretation process or the common law; (b) to construe the writing in such a way as to excise the meaningless portion or clause containing the "blank"; (c) if meaning cannot be given to the agreement by either of the above processes, to declare it invalid by reason of non-compliance with the Act (as the only other way in these circumstances to complete the "blank" would be by recourse to extreaneous evidence). In applying the interpretation process, evidence of "surrounding circumstances" may be admissible in the sense
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and circumstances referred to in Cinema City v Morgenstern Family Estates and Others 1980 (1) SA at 804, 805; but as appears therefrom, and from the judgment in the Reardon Smith Line case referred to therein, "parties  A cannot themselves give direct evidence of what their intention was". See (1976) 3 All ER at 574h. What is implicit in the statute is that the document itself should contain the only memorial of the transaction between the parties and evidential disputes in regard thereto should be avoided. Assuming however that evidence of surrounding circumstances is  B admissible in this type of case such evidence would not be of any value in interpreting the document in question and hence that it should not be admitted as being irrelevant. The admission of any such evidence would mean that the writing itself is not the agreement between the parties, either because it contains too much if the terms should be excised or  C because it contains too little. In either event, the admission of such evidence effectively would amount to rewriting the written agreement, either by adding to it or subtracting from it. Extraneous evidence as to "waiver" of a benefit by the party in whose favour the benefit was to operate would be inadmissible as being related to that party's intention.  D In cases where the Court has held, as a matter of construction, that such a clause did not form part of the written agreement, the real basis therefor is that the Court, by a process of construction, came to the conclusion that the stipulator did not stipulate in writing for the benefit concerned and consequently such benefit did not form part of the written agreement between the parties. All such cases, however, related to  E stipulations that were not linked with the remaining terms of the contract, such as is the case in the present matter. Cf Pizani and Others v First Consolidated Holdings 1979 (1) SA at 81. In the present type of case where ex facie the document it is not complete and cannot be resolved by the interpretation process, the statement in Spiller and Others v  F Lawrence 1976 (1) SA at 312C - E is applicable. Although evidence apparently was led in the Court below in King v Potgieter 1950 (3) SA 7, in essence the Court made its finding on the basis of the document itself and found that the evidence led related in any event only to subsequent events.

As far as the parol evidence rule is concerned, this rule may allow the admission of extrinsic evidence in cases where it would not be admissible  G by reason of the Act. See Van Wyk v Rottcher's Sawmills (Pty) Ltd 1948 (1) SA at 989, 990; Cinema City v Morgenstern Family Estates and Others (supra). The Court in dealing with the parol evidence rule must first interpret the document and then weigh the evidence sought to be adduced against the meaning of the document. If the evidence conflicts with the document, it is not admissible. See Du Plessis v Nel 1952 (1) SA at 518C,  H 522B, 539E - H. Although parol evidence may be admitted to show that a contract is void for illegality or failure to comply with the terms of a statute as stated by Hoffmann Evidence, it appears from the case cited by him, ie Campbell Discount Co v Gall (1961) 2 All ER at 106, that the evidence admitted in that case was to show that the real transaction was not that which was reflected in the document (which had been signed in blank) and that accordingly, the real transaction was subject to the Hire-Purchase Acts. It appears from O'Connor v Hume
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(1954) 2 All ER at 306D - G that whilst parol evidence is not admissible to "strike out" an important provision in a written agreement, it would be  A admissible if the instrument is affected by illegality. Illegality, however, in that context, appears to mean "turpidity". According to Halsbury Laws of England 3rd ed vol 11 para 647 at 398 extrinsic evidence cannot be received in order to prove the object with which a document was executed or that the intention of the parties was other than that appearing on the face of the instrument. See also Cross on Evidence 4th ed  B at 544. Thus evidence to show that the parties intended that clause 11 was not to form part of the agreement would offend against the parol evidence rule if it is held that that clause, although inchoate, is part of the agreement. On a proper interpretation of the agreement, it is subject to a condition and evidence to show that it was not so subject would not be  C admissible even under the provisions of the parol evidence rule. It is open to a party in any event to lead evidence to show that the written agreement was subject to a condition precedent or a suspensive condition even though this was not contained in the written agreement. See Lazerson v Stafford 1939 TPD 361. Wigmore, when dealing with the question of parol evidence related to blanks, states that evidence may either be admissible  D or not, depending upon whether the blank in question is an "equivocation" or "a failure to make a final expression of will". See Wigmore 3rd ed vol 9 para 2473. An equivocation is "where it represents merely an insufficient term in an attempted description..." "because the writer has fixed upon an object but his words do not carry the description far  E enough" where evidence is admissible to complete the description. In this matter there is no indication from the document that the writer has fixed upon an object but failed to describe it sufficiently, insofar as the blank in clause 11 is concerned. Thus, broadly, on the basis of the parol evidence rule, extrinsic evidence is only admissible which would serve to give the suspensive condition contained in clause 11 a meaning, but  F evidence which served to excise that condition from the contract would be inadmissible.

In regard to the second question posed by the Court, if despite the aforegoing submissions the Court is of the opinion that extrinsic evidence is admissible, the only evidence which should be admitted is evidence  G which relates to the amount of loan referred to in clause 11 and then only if the Court finds that the agreement, ex facie the document, is valid in the sense that it complies with the Act. If that finding is made, the exception is well taken and the appeal should be dismissed. If, on the other hand, the Court finds that evidence is required in order to determine the question of validity, then the exception should be dismissed  H and the appeal upheld. In these circumstances, however, the parties have agreed that the costs both in the Court below and in the Court of appeal should be costs in the cause.

J F Myburgh for the respondent: In considering whether the agreement complies with s 1 (1) of Act 71 of 1969 the Court must not lose sight of the object of the section. The section is directed against uncertainty, disputes and possible malpractices. See Wilken v Kohler 1913 AD at 142, 149; Estate Du Toit v Coronation Syndicate Ltd and Others 1920 AD at 224; Van Wyk v Rottchers Saw Mills (Pty) Ltd 1948 (1) SA at 988;
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Neethling v Klopper en Andere 1967 (4) SA at 464E - F; Clements v Simpson 1971 (3) SA at 7A - B. All such terms as are essential to the creation of a valid conctract of sale, being the parties, the price, the land sold and  A the nature of the transaction must be in writing: see Coronel v Kaufman  1920 TPD at 209; Van Wyk v Rottcher's Saw Mills (Pty) Ltd (supra at 989); King v Potgieter 1950 (3) SA at 10B - C; Patel v Adam 1977 (2) SA at 665H. Clause 11 is not an essential term of the agreement. Had it been deleted in its entirety, the agreement would still have been enforceable as containing all the essentialia of an agreement of sale. The difficulty  B caused by the blanks in the agreement may be resolved by construction: see Blundell v Blom 1950 (2) (SA) at 632, 633; Oosthuizen v Wentzel 1957 (1) SA at 655D; Miller & Miller v Dickinson 1971 (3) SA at 589G - H; First Consolidated Holdings (Pty) Ltd v Bisset and Others 1978 (4) SA at 496G - H; Pizani and Others v First Consolidated Holdings (Pty) Ltd 1979 (1) SA  C at 80H - 81A. The agreement should be construed in such a manner that clause 11 and the words "and the subsequent fulfilment of clause 11" in clause 3 should be taken to have been deleted, alternatively, the agreement must be read as if clause 11 and the said words in clause 3 are inapplicable. This submission is based on the inference to be drawn from  D the agreement that the purchaser, by failing to fill in the blanks in clause 11, waived the rights conferred on her under clause 11, a clause which was inserted in the agreement solely for her benefit. See Wacks v Goldman 1965 (4) SA 386; Van Jaarsveld v Coetzee 1973 (3) SA at 244B - G; Vogel NO v Volkersz 1977 (1) SA at 548G - 549C. In regard to the blank space in clause 9, the Court found that the provision contemplated in  E clause 9 was clearly designed for the benefit of the surety and drew the inference that clause 9 was to be inapplicable. See, too Inrybelange (Edms) Bpk v Pretorius en Andere 1966 (2) SA at 425E - G; Regering van RSA v SGC Elektriese Kontrakteurs en Ingenieurs (Edms) Bpk 1977 (4) SA at 658A - D. First Consolidated Holdings v Bisset and Others (supra at 496F - G);  F Margate Estates Ltd v Moore 1943 TPD 54 and King v Potgieter (supra) are distinguishable from the above cases.

There are three possible reasons why the blanks were not filled in: 1 (a) Although the parties agreed that the agreement should be subject to a suspensive condition that a loan in a certain amount should be obtained  G within a certain period, by mistake, the parties failed to fill in the blanks, or (b) the parties were unable to reach agreement on the amount of the loan and the period in which the loan had to be obtained and left those issues over to be agreed upon after the agreement was signed, or (c) the parties agreed that the agreement should not be subject to a suspensive condition and by mistake failed to delete clause 11 or fill the  H word "Nil" in the blank spaces. In the first two instances the agreement would be void and in the third it would be valid. The "parole evidence rule" has been formulated by our Courts. See National Board (Pretoria) (Pty) Ltd v Estate Swanepoel 1975 (3) SA at 26A - D; Rielly v Seligson & Clare Ltd 1977 (1) SA at 637B - E. Cross on Evidence 4th ed at 533 points out that the rule is based on the presumed intention of the parties. Phipson on Evidence 12th ed, deals with the reasons for the parol evidence rule in para 1892 at 793. Hoffmann South African Law of Evidence 2nd ed deals with the rule at 217. A possible construction to be placed upon the
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provisions of clause 11 of the agreement is that, in that the clause contains blanks, the parties intended that the writing was not to be the  A exclusive memorial of the transaction. Save for the provisions of the Act, there is no reason why a party should not make two agreements, one written and one oral, dealing with closely related subjects. So, eg, Avis v Versepurt 1943 AD at 380. The position is different, however, where a contract is required by law to be in writing. See Veenstra v Collins 1938  B TPD at 461. In Bal v Van Staden 1902 TS at 150 SMITH J said "A contract required to be in writing cannot be partly in writing and partly oral." Consequently, if the evidence which either party intended to lead in respect of the blanks in clause 11, amounted to a separate oral agreement, such oral agreement would be inadmissible. If the extrinsic evidence would not amount to a separate oral agreement, would it fall within any one of  C the exceptions to the parol evidence rule? The one possible exception may be that the evidence referred to in paras (1) (a) and (b) above would attack the agreement's validity and so be admissible. See Hoffmann (supra at 215); Phipson (supra paras 1909 to 1915 at 804 - 810); Wigmore on Evidence 3rd ed vol 9 paras 2423 and 2439; Cross (supra at 536 - 537). The case relied on by both Hoffmann and Cross (supra) for the proposition  D that evidence may be led to demonstrate a failure to comply with the terms of a statute is Campbell Discount Co Ltd v Gall (1961) 2 All ER 104. The only basis on which the evidence referred to in paras 1 (a), (b) and (c) may be admissible is if clause 11, in that it contains blanks, is said to be ambiguous. See Hoffmann (supra at 229). The question is, then,  E whether the blanks in the agreement render the agreement "ambiguous", thus entitling the parties to lead evidence of surrounding circumstances. Wigmore (supra para 2473) asks the question whether a blank space is an equivocation. The blanks in the agreement do not amount to an  F equivocation, in the sense referred to by Wigmore. Cross (supra at 544) expresses the view that extrinsic evidence is inadmissible to show what words the author of the document intended to insert in total blanks therein. Phipson (supra in paras 1974 - 1975 at 834 - 836) gives similar examples. He refers, firstly, to the difference between patent ambiguities and latent ambiguities. Hoffmann (supra at 231) in dealing with blanks in  G contracts quotes Estate Gouws v Estate Marais (1906) 23 SC 72. See, too, Kruger v Rheeder en Andere 1972 (2) SA at 393C - E. In the light of the textbook writers and cases it seems that evidence in regard to the blanks is inadmissible. This view is fortified when one has regard to the provisions of the Act. See Bal v Van Staden (supra at 139); Wigmore (supra  H at para 2471). To sum up, bearing in mind the circumstances of and the issues in the case under appeal, extrinsic evidence would be inadmissible both in terms of the parol evidence rule and the provisions of s 1 of Act 71 of 1969.

As stated by the appellant, if the Court finds that evidence is required in order to determine the question of validity, the exception should be dismissed and the appeal upheld. The parties have, however, agreed, that the costs both in the Court below and in the Court of Appeal should be costs in the cause.

Serrurier in reply.
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CORBETT JA

Cur adv vult.

Postea (May 30).

[zJDz]Judgment


 A CORBETT JA: This is an appeal from a judgment of HART AJ, sitting in the Witwatersrand Local Division. Since the judgment has been reported (see Leal v Johnston 1978 (4) SA 706 (W) ) and deals fully with the facts of the case, it is not necessary for me to recapitulate them in any great detail. The issue which the Judge a quo was called upon to decide was an exception  B taken by plaintiff (Mrs Leal) to portion of an amended plea filed by defendant (Mrs Johnston). The learned Judge upheld the exception with costs and ordered that the offending portion of the defendant's plea be struck out. Defendant now appeals to this Court against the judgment and order of the Court a quo. It will be convenient to continue to refer to the parties as "plaintiff" and "defendant".

 C The pleadings which gave rise to the exception disclose that on 15 January 1976 the parties signed a document entitled "Offer to Purchase" and purporting to be a written contract of sale (annexure "A" to the plaintiff's combined summons being a photocopy thereof), in terms of which the plaintiff sold and the defendant purchased certain immovable property  D in Sandton, Transvaal, for the sum of R42 000. It is alleged by plaintiff in her particulars of claim that subsequently defendant breached certain material terms of the contract and that plaintiff cancelled the contract. The property was resold by plaintiff at a loss and this loss, together with certain other claims, forms the basis of plaintiff's action against the defendant. In her amended plea defendant averred (in para 2 (b)  E thereof), as one of her defences, that the alleged contract (to which I shall refer as annexure "A") was, by reason of s 1 (1) of the Formalities in Respect of Contracts of Sale of Land Act 71 of 1969 ("the Act") void and of no force or effect. Plaintiff took exception to this portion of the plea on the ground that annexure "A" did in fact comply with the  F provisions of s 1 (1) of the Act and that para 2 (b) of the amended plea accordingly did not disclose a defence. The crisp issue, therefore, is whether or not annexure "A" was rendered void and of no force or effect by s 1 (1) of the Act. HART AJ held that it was not and his judgment is  G supported on appeal by plaintiff (respondent). Defendant (appellant) contends that it was.

In order to consider this issue it is necessary to take a closer look at annexure "A". The transaction was evidently negotiated and clinched through a firm of estate agents known as Allstate Real Estate (Pty) Ltd. Annexure "A" consists of a printed form at the head of which appears the name of the estate agents in bold print. Below that appear the words  H "Offer to Purchase" and then follows a form of contract of sale of landed property, with blanks left in which the particulars of the specific contract can be inserted. The document commences with provision for the names of seller and purchaser and a description of the property and takes the form of an offer made by the purchaser to the seller. Then follow a number of terms, 18 in all (with space for a 19th one as well), subject to which the offer is made. Finally there is provision for signature of the offer by the intending purchaser and for acceptance of the offer and signature by the seller.
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In this instance the names of the parties and the description of the property have been duly filled in. The document shows, too, that the offer  A was signed by defendant at Johannesburg on 15 January 1976 and accepted at the same place and on the same date by plaintiff as seller, this acceptance being evidenced by the insertion of the appropriate particulars and the signature of the plaintiff. Where the printed terms of the contract contain blanks, these have, for the most part, been filled in. In addition there are deletions and amendments of printed provisions  B apparently regarded by the parties as not being applicable or appropriate. All such alterations to the printed form have been initialled, presumably by the parties and the witnesses to their signatures.

It is common cause on the pleadings that annexure "A" is a true copy of the original document and that the parties did enter into an agreement in this form. Section 1 (1) of the Act provides as follows:


 C "No contract of sale of land or any interest in land (other than a lease, mynpacht or mining claim or stand) shall be of any force or effect if concluded after the commencement of this Act unless it is reduced to writing and signed by the parties thereto or by their agents acting on their written authority."

Defendant's contention that the agreement does not comply with the provisions of s 1 (1) is based on the fact that clause 11 of annexure "A"  D was left incomplete, in the sense that the spaces therein for the insertion of appropriate particulars were left blank. Clause 11, as it appears in the completed annexure "A", reads as follows:


"11. The agreement of sale concluded between the seller and the purchaser in the event of the acceptance hereof by the seller shall be subject to the suspensive condition that the purchaser (or the seller or the agent on the purchaser's behalf) is able to raise a loan upon the security of a  E first mortgage bond to be passed over the property for a sum of not less than R _____________at prevailing Building Society rates and conditions for the type of property described herein, and the purchaser undertakes and agrees to take all steps and sign all documents reasonably necessary to give effect to this clause. Should such loan not be procured by _____________this sale shall be automatically cancelled and of no force nor effect, and any monies paid by the purchaser shall be refunded in full."

Together with clause 11 it is relevant to have regard to clause 1  F (providing for the purchase price and the payment thereof) and clause 3 (providing for the payment of agent's commission). These clauses, as filled in and altered by the parties, appear in annexure "A" in the following form (all insertions being underlined and deletions being shown as made):


"1. The purchase price is the sum of R42 000 (forty two thousand rand) payable as follows:

  G 

(a)
In cash on advice of acceptance of this offer the sum of R1000 (one thousand rand) free of exchange, which amount shall be deposited with the seller and an amount of R4 000 (four thousand) to be paid to the seller on 30.6.1976 or occupation by purchaser whichever the sooner

  H 

(b)
For the sum of R37 000 (thirty seven thousand) the purchaser shall on or before the 28th February 1977 furnish a banker's, building society's or other approved form of guarantee/s made payable to the seller and/or the seller's nominee/s free of bank exchange, at______________________ and payable upon registration of transfer into the name of the purchaser.


2. ............


3. The seller shall pay the agent's commission in terms of the tariff of the Institute of Estate Agents of South Africa (Southern Transvaal Branch),
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which commission shall be deemed to have been earned upon the signature of this offer to purchase by both parties and the  A subsequent fulfilment of clause 11 and shall be payable not later than the date of occupation by the purchaser.



The parties hereto furthermore agree that, if a deposit in terms of clause 1 (a) hereof has been made, then upon registration of transfer into the name of the purchaser, or upon cancellation under clause 7 below, the agent shall be entitled to receive payment of commission based on the full purchase price,

 B Here it is pertinent to note that prior to the cancellation of the agreement the defendant had deposited with or paid to the seller the amounts of R1 000 and R4 000 referred to in clause 1 and plaintiff had paid the agent's commission, which amounted to R1 300.

Having regard to the blanks left in clause 11 defendant argues as follows:  C (i) s 1 (1) of the Act requires that not only the essential terms of a contract for the sale of land but also all the material terms thereof be reduced to writing; (ii) clause 11 of annexure "A" was intended to be a material term of the contract; (iii) the blanks left in clause 11 indicate, on the face of it, that the parties had still to agree on the minimum amount of the loan and the date by which it had to be procured;  D (iv) consequently all the material terms of the agreement have not been reduced to writing and there has been a failure to comply with s 1 (1).

In order to deal with this argument and the counter-arguments advanced on behalf of the plaintiff it is necessary to consider what it is that s 1 (1) requires in regard to the reduction of a contract for the sale of land to writing, the policy under the Act and what the position is where  E parties have left blanks in a printed form of contract relating to the sale of land.

Section 1 (1) of the Act replaced s 1 (1) of the General Law Amendment Act 68 of 1957, which, as regards contracts for the sale of land, was substantially in the same terms as the present s 1 (1). Section 1 of Act 68 of 1957 in turn replaced a number of pre-Union statutes, viz Law 12 of  F 1884 (N), Proc 8 of 1902 (T) and Ord 12 of 1906 (OFS). Two of these, the Transvaal and OFS statutes, were similar in terms and general import to the present legislation. Consequently judicial decisions concerning the interpretation and effect of this earlier legislation are for the most part relevant in the determination of the meaning and effect of s 1 (1) of the Act.

It has been held - and in my opinion correctly so - that what s 1 (1), or  G its predecessors, require is that the whole contract of sale, or at any rate all the material terms thereof, be reduced to writing (see Joubert v Steenkamp 1909 TS 169 at 171; Coronel v Kaufman 1920 TPD 207 at 209, 210; Veenstra v Collins 1938 TPD 458 at 460; King v Potgieter 1950 (3) SA 7 (T) at 10 and 14 and the cases there cited; Jammine v Lowrie 1958 (2) SA 430 (T) at 431; Meyer v Kirner 1974 (4) SA 90 (N) at 97G - 98D). It is not  H necessary that the terms of the contract be all contained in one document, but, if there are more than one document, these documents, read together, must fully record the contract (see Coronel v Kaufman (supra at 209); Meyer v Kirner (supra at 97E - F)). The material terms of the contract are not confined to those prescribing the essentialia of a contract of sale, viz the parties to the contract, the merx and the pretium, but include, in addition, all other material terms (see King v Potgieter (supra at 14C); Meyer v Kirner (supra at 97 - 9)). It is not easy to define what constitutes a material term. Nor is it necessary in the present
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case to do so since clause 11, upon which the dispute turns and which has the effect (if operative) of suspending the whole contract pending fulfilment of a condition as to the procurement of a loan on the security  A of a first mortgage bond to be passed over the property sold and also of causing the contract to be "automatically cancelled" in the event of such a loan not being obtained, would clearly constitute a material term of the contract. It is also not necessary in this case to consider at any length the degree of precision with which the writing must set forth the terms of  B the contract, particularly the essentialia, in order to comply with s 1 (1), since this is not an issue which arises here. Generally speaking these terms - and especially the essentialia -  must be set forth with sufficient accuracy and particularity to enable the identity of the parties, the amount of the purchase price and the identity of the subject-matter of the contract, as also the force and effect of other material terms of the contract, to be ascertained without recourse to  C evidence of an oral consensus between the parties (see Van Wyk v Rottcher's Saw Mills (Pty) Ltd 1948 (1) SA 983 (A) at 989 - 990, 995 - 6; King v Potgieter (supra at 14D - E); Magwaza v Heenan 1979 (2) SA 1019 (A) at 1023C - G and the authorities there cited).

This denial of recourse to evidence of an oral consensus applies to earlier, contemporaneous or subsequent oral agreements. In many instances  D recourse to evidence of an earlier or contemporaneous oral agreement would, in any event, be precluded by the so-called "parol evidence rule" (see Van Wyk v Rottcher's Saw Mills (Pty) Ltd (supra at 996)) or, more correctly, that branch of the "rule" which prescribes that, subject to certain qualifications (to which some reference will be made later), when  E a contract has been reduced to writing, the writing is regarded as the exclusive embodiment or memorial of the transaction and no extrinsic evidence may be given of other utterances or jural acts by the parties which would have the effect of contradicting, altering, adding to or varying the written contract (see National Board (Pretoria) (Pty) Ltd and Another v Estate Swanepoel 1975 (3) SA 16 (A) at 26A - D and the cases  F there cited). The extrinsic evidence is excluded because it relates to matters which, by reason of the reduction of the contract to writing and its integration in a single memorial, have become legally immaterial or irrelevant (National Board case supra at 26C). This parol evidence rule or "integration rule" (as it was termed in the National Board case supra at 26D; see also Venter v Birchholtz 1972 (1) SA 276 (A) at 282) does not  G preclude evidence of a subsequent oral agreement contradicting, altering, adding to or varying a written contract (see Venter v Birchholtz (supra at 282E - G)), but in the case of contracts governed by s 1 (1) such a subsequent oral agreement could be of no force or effect if it sought to contradict, etc a material term of the written contract (see Venter v Birchholtz (supra at 282E - G)), where the several effects of the requirement of writing ("skrifvereiste") under s 1 (1) and the integration  H rule ("integrasiereël") are distinguished by JANSEN JA: and see also Kuper v Bolleurs 1913 TPD 334 at 336 - 7; Van Wyk v Rottcher's Saw Mills (Pty) Ltd (supra at 996); Neethling v Klopper en Andere 1967 (4) SA 459 (A) at 464 - 5). Similarly, a prior or contemporaneous oral agreement, evidence of which was not precluded by the integration rule, as, for example, a contemporaneous oral agreement that the written contract be subject to a suspensive condition (see Stiglingh v Theron 1907 TS 998 at 1003), would be rendered of no force or effect by s 1 (1) if it purported to contradict,
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etc a material term of the written contract (cf Du Plessis v Nel 1952 (1) SA 513 (A) ).

The result of non-compliance with s 1 (1) is, as I have indicated, that  A the agreement concerned is of no force or effect. This means that it is void ab initio and cannot confer a right of action (see Wilken v Kohler 1913 AD 135 at 142 - 3, 149).

The policy underlying s 1 (1) of the Act, and the similar legislation  B which preceded it, was stated by STEYN CJ with reference to s 1 (1) of Act 68 of 1957, as follows:


"Dit kan aangeneem word, meen ek, dat die oogmerk van hierdie artikel is om, sover doenlik altans, onsekerheid en geskille omtrent die inhoud van sulke kontrakte te voorkom en moontlike wanpraktyke teen te werk. (Vgl Wilken v Kohler 1913 AD 135 te 142 en 149; Estate Du Toit v Coronation Syndicate Ltd and Others 1929 AD 219 te 224; Van Wyk v Rottcher's Saw Mills (Pty) Ltd 1948 (1) SA 983 (A) .) Die Wetgewer kon nouliks gemeen het  C dat dit alle onsekerheid, alle geskille en alle wanpraktyke sou besweer, en dit kan wees dat die mate waarin die oogmerk bereik is en bereik word, heelwat te wense oorlaat, maar dit neem nie weg nie dat bogenoemde wel die oogmerk is."

(See Neethling v Klopper en Andere (supra at 464E - G).) The reason why the Legislature selected, inter alia, contracts for the sale of land for  D such special treatment as far as formalities of contract are concerned, was, no doubt, that it recognized that such contracts are generally transactions of considerable value and importance and that the terms and conditions attached thereto are often intricate (see Wilken v Kohler (supra at 142)).

One of the consequences of the application of s 1 (1) is that where the parties have entered into a written contract for the sale of land, but it  E appears ex facie the writing that a material term has been left inchoate, as, for example, where the writing expressly states that the term is to be agreed upon later by the parties, the contract by itself is of no force or effect and cannot sustain a cause of action. (See, eg, Jammine v Lowrie (supra); Rutstein v Elandsheuwel Farming (Pty) Ltd and Another 1971 (1) SA 268 (T)  F .) Where the position is that the parties have not in fact reached any subsequent agreement in regard to the term in question, then, quite apart from s 1 (1), the contract would be inchoate or incomplete and unenforceable (see OK Bazaars v Bloch 1929 WLD 37; Margate Estates Ltd v Moore 1943 TPD 54 at 58 - 9; Hattingh v Van Rensburg 1964 (1) SA 578 (T) at 582 - 3). It might also be said that s 1 (1) has not been complied with  G in that the section contemplates a contract for the sale of land, not an inchoate agreement. Where, on the other hand, the parties have reached a subsequent agreement in regard to the term in question, but have done so orally only, then the contract is no longer incomplete or inchoate, but  H then of course there is a noncompliance with s 1 (1) in that the whole contract is not in writing. The consequence of this is that the contract of sale is null and void. If, however, the subsequent agreement is in writing, then, it would seem, the inchoateness of the original contract is cured and s 1 (1) is complied with. The contract comprised in the two writings is valid and enforceable.

Where, as in this case and as is often the case, a contract for the sale of land is reduced to writing by the completion of a printed form supplied either by one of the parties to the contract or the agent who negotiated the contract, it sometimes happens that blanks are left in the completed
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form. Where these blanks relate to material terms of the contract, or rather to what would be material terms if completed and incorporated in  A the contract, then problems may arise as to whether the contract is complete or merely inchoate and also as to whether the contract complies with s 1 (1) of the Act. Ex facie the document and disregarding any extrinsic evidence, there are, it seems, at least three possible constructions to be placed on the fact that a material clause in a printed form of contract (such as clause 11 in annexure "A") has not been completed, in the sense that blank spaces left for the insertion of  B essential particulars in the clause have not been filled in. They are: (i) that the parties did not intend the clause to form part of their contract (this situation is, of course, not likely to arise in regard to a clause providing for one of the essentialia of the contract); (ii) that they intended the clause to form part of their contract, but that at the time  C when the contract was signed the essential particulars had not yet been settled and that these particulars were consequently left open for future agreement between the parties; and (iii) that the parties had intended the clause to form part of their contract and had agreed upon the particulars in question, but that for some reason they had omitted to fill these particulars into the blank spaces. If, factually, (i) be the position,  D then the clause must be regarded as pro non scripto  and, provided that the contract is otherwise complete and contains the essentialia of a contract of sale, the contract is valid and enforceable and complies with s 1 (1): cf Blundell v Blom 1950 (2) SA 627 (W) at 632 - 3; Miller and Miller v Dickinson 1971 (3) SA 581 (A) at 589E - H. If the facts be as  E under (ii) above, then, in accordance with the principles discussed above, the writing itself does not constitute a valid, enforceable contract and, probably, does not comply with s 1 (1). King v Potgieter (supra) is an apt illustration of this. Moreover, a subsequent oral agreement settling these particulars will not assist; only a further agreement in writing will suffice. Further, if (iii) above reflects the factual situation,  F then, subject to a possible claim for rectification in certain circumstances (see, however, in this regard Magwaza v Heenan (supra)), the contract would appear to be invalid in that it has failed to record in writing the whole of what had been agreed between the parties and was intended by them to be incorporated in the writing. Counsel were agreed upon this last proposition and I think that it is correct.

 G It is thus evidence that where a contract of this nature contains blanks relating to material terms - or what would be material terms if incorporated in the contract - it is vital to know why the blanks were left in the printed form or, in other words, to know which of the actual situations postulated above actually obtains. In many instances the Court  H has found it possible to resolve this enquiry by having regard merely to the document itself and by employing what has been described as a process of interpretation or construction (see, eg, Blundell v Blom (supra at 632 - 3); Oosthuizen v Wentzel 1957 (1) SA 653 (W) at 655B - E; First Consolidated Holdings (Pty) Ltd v Bissett and Others 1978 (4) SA 491 (W) at 496D - H; Pizani and Another v First Consolidated Holdings (Pty) Ltd 1979 (1) SA 69 (A) at 80 - 1). The process involves drawing inferences as to the intention of the parties in regard to the clause where blanks have been left - as to whether or not this was done because they intended the
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clause in question to be excluded from their integration of the contract, or for some other reason - and, in a sense, the process would fall under the general umbrella of construction of the written document. However, it  A differs somewhat from the usual process of interpretation or construction, which is concerned rather with the meaning and effect of what the parties have indisputably included in their contract.

In the cases where the Court has been able to arrive at a positive conclusion simply by employing this process of interpretation (see, in  B addition to the cases cited in the previous paragraph, Inrybelange (Edms) Bpk v Pretorius en 'n Ander 1966 (2) SA 416 (A) at 425 - 6; Miller and Miller v Dickinson (supra at 589E - H), this has usually been on the basis that the clause left incomplete would, if completed, have been to the sole benefit of one of the parties to the contract, that he would have been the person to supply the particulars to be inserted in the blank spaces and  C that in the circumstances the non-completion of the clause should be attributed to a "waiver" of this provision on his part or, to put it slightly differently, to a decision on his part not to include the clause in the integrated contract. This, up to a point, appears to have been the approach of the Court a quo in the present case. It was also the basis of the argument advanced on plaintiff's behalf in this Court.

 D In my view, however, there are real difficulties in this case in coming to a decisive conclusion purely on the document itself as to the reason why plaintiff and defendant did not complete clause 11 of annexure "A". There are conflicting indicia. Thus, for example, it is true that clause 11, if made applicable, would be primarily for the benefit of the purchaser  E (defendant) and the failure to complete it might be construed (as in the other cases referred to above) as a "waiver" of this benefit by defendant, with the result that clause 11 is excluded from the contract and must be treated as being pro non scripto. On the other hand, there are indications that the parties did not intend to exclude clause 11. A perusal of  F annexure "A" shows that the parties were particularly careful to delete portions of the printed form where they did not intend them to be applicable. This is evident in clauses 1 and 3 (quoted above), where inapplicable portions of the clauses were deleted, and clauses 5 (a) and (b) and 6 (a) (not quoted), where sub-clauses were deleted (though admittedly in the case of these latter clauses there is a marginal  G instruction "Delete where necessary"). It is also significant that the reference in clause 3 to "the subsequent fulfilment of clause 11" has not been deleted although other portions of the same clause have. This suggests that the condition contained in clause 11 was intended to be applicable.

Having weighed these and other indicia I can find no clear preponderance  H in favour of one construction or another. It seems to me that the document itself - and by itself - is equally capable of giving rise to an inference that clause 11 was intended to be pro non scripto and for that reason was left uncompleted or that clause 11 was intended to be part of the contract but was not completed for some other reason, eg that the minimum amount of the loan and the date by which the loan had to be procured still had to be settled between the parties. This conclusion leads to the question as to whether in such a case extrinsic evidence is admissible in order to resolve the issue. This point was raised with counsel
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when the appeal was argued. Neither felt properly prepared to argue the point and consequently permission was given for the subsequent submission of written heads dealing with the admissibility of extrinsic evidence in  A this type of case. The particular points with which counsel were asked to deal in their written submissions were the following:


"1. The admissibility of extrinsic evidence, bearing in mind -



(a)
the circumstances and issues in the case under appeal;



(b)
the provisions of s 1 of Act 71 of 1969; and



(c)
the parol evidence rule.


 B 2. Assuming that extrinsic evidence is admissible in this case -



(a)
what kind or types of evidence can be admitted in general and should be admitted in the present case?



(b)
for what purpose can such evidence be admitted?



(c)
what effect should this conclusion have on the decision of the appeal before the Court?"

 C Written heads were subsequently filed and the Court is appreciative of the assistance of counsel in this regard.

The general tenor of the argument of both counsel was that extrinsic evidence was not admissible. Moreover, it is evident that the parties are  D anxious to have the matter decided on the papers as they stand and that the taking of the exception was an agreed procedure adopted in order to have this aspect of the case (which might be decisive of the whole action) decided crisply as a matter of law. Unfortunately, as I see it, the issue as to whether annexure "A" is a valid and enforceable contract and  E complies with s 1 (1) of the Act is in the particular circumstances of this case not resolvable as a pure question of law. It depends partly on the facts, viz the intention of the parties and the reason why clause 11 was left incomplete. Whether this reason must be deduced solely from the document or whether recourse may be had to extrinsic evidence is, therefore, a matter of cardinal importance. And if, as a matter of law,  F extrinsic evidence is admissible and is likely to assist in resolving the problem, then, in my view, this case ought not to have been decided on exception and the decision of the Court a quo cannot stand.

It seems to me that, prima facie, there is much to be said for the view that extrinsic evidence ought to be admissible in such a case. The written  G document, on the face of it, is incomplete. The blanks left may, as I have shown, be indicative of an intention on the part of the parties to the agreement to omit the relevant clause from their integrated written contract; or they may be due to the parties having agreed that the particulars of the clause be settled by later agreement; or they may reflect an omission by the parties to insert agreed particulars. A  H determination of which of these possible alternatives represents the factual situation is vital to the validity of the document. If no positive conclusion can be drawn from the document itself, then the facts should be investigated to ascertain why it is that the blanks were left.

Two obstacles to the admission of extrinsic evidence of this nature have been suggested: (a) that it would be contrary to the parol evidence rule, and (b) that it would be contrary to the policy underlying the Act. These possible obstacles must be considered.

As has been indicated, the parol evidence rule is not a single rule.
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It in fact branches into two independent rules, or sets of rules: (1) the integration rule, described above, which defines the limits of the contract, and (2) the rule, or set of rules, which determines when and to  A what extent extrinsic evidence may be adduced to explain or affect the meaning of the words contained in a written contract: see, for example, the exposition by SCHREINER JA in Delmas Milling Co Ltd v Du Plessis 1955 (3) SA 447 (A) at 453 - 5. (For convenience I shall call this latter rule "the interpretation rule".) Neither rule, in my opinion, affects the matter under consideration.

 B Dealing first with the integration rule, it is clear to me that the aim and effect of this rule is to prevent a party to a contract which has been integrated into a single and complete written memorial from seeking to contradict, add to or modify the writing by reference to extrinsic evidence and in that way to redefine the terms of the contract. The object  C of the party seeking to adduce such extrinsic evidence is usually to enforce the contract as redefined or, at any rate, to rely upon the contractual force of the additional or varied terms, as established by the extrinsic evidence. On the other hand, in a case such as the present, where ex facie the document itself the contract appears to be incomplete, the object of leading extrinsic evidence is not to contradict, add to or  D modify the written document or to complete what is incomplete so that the contract may be enforced thus completed, but merely to explain the lack of completeness, to decide why the parties left blanks in a particular clause and what the integration actually comprises, and in this way to determine whether or not the document constitutes a valid and enforceable contract and is in conformity with s 1 (1) of the Act. Consequently, it does not  E seem to me that the admission of such extrinsic evidence for this purpose in a case of the kind presently under consideration would be either contrary to the substance of the integration rule or likely to defeat its objects. To sum up, therefore, the integration rule prevents a party from altering, by the production of extrinsic evidence, the recorded terms of  F an integrated contract in order to rely upon the contract as altered; the evidence which it is suggested could be adduced in this case would be to explain an overt lack of completeness in the document and at the same time to determine what has been integrated with a view to deciding upon the validity of the document as it stands.

 G Thus on principle it seems to me that the integration rule does not constitute an obstacle to the reception of evidence to explain the noncompletion of clause 11 of annexure "A". There is, so far as I am aware, no authority in our law directly in point. In Margate Estates Ltd v Moore (supra) and King v Potgieter (supra), which were both appeals from  H the magistrate's court, evidence had in each case been led at the trial to explain why blanks in a printed form of contract for the sale of land had not been filled in. This evidence included testimony by persons who had participated in the negotiations, or were present at the time, as to what was arranged between the parties during the course of negotiations or at the time the written agreement was signed. In the Margate Estates case supra the admission of this evidence by the trial court did not excite any particular comment in the Transvaal Provincial Division and in fact the latter reassessed this evidence and came to a different factual conclusion
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from that reached by the magistrate. In King v Potgieter (supra) it appears from the judgment of BLACKWELL J (at 10F) that the reception of  A the evidence by the trial court was not challenged on appeal. BLACKWELL J in fact relied on the evidence to determine the reason why certain blanks had been left in that case. In his concurring judgment ROPER J considered the issues both with and without the aid of the extrinsic evidence, but found in each case that he was led to the same conclusion. Accordingly, these two cases tend to support the reception of extrinsic evidence in a  B case such as the present one, although, as I have indicated, this point was not directly placed in issue.

Furthermore, in my view, an instructive and relevant analogy is provided by cases of what is termed a "partial integration". Where a written contract is not intended by the parties to be the exclusive memorial of  C the whole of their agreement but merely to record portion of the agreed transaction, leaving the remainder as an oral agreement, then the integration rule merely prevents the admission of extrinsic evidence to contradict or vary the written portion; it does not preclude proof of the additional or supplemental oral agreement (see Avis v Verseput 1943 AD 331 at 380; Capital Building Society v De Jager and Others: De Jager and  D Another v Capital Building Society 1963 (3) SA 381 (T) at 382B - E; also Wigmore on Evidence 3rd ed para 2430; Corbin on Contracts para 581). The question as to whether a written contract constitutes an integration of the whole agreement or merely a partial integration is one which depends on the intention of the parties. This raises the problem as to what  E evidential material may be looked at in order to determine the intention of the parties in this regard. In De Jager's case supra this was the very problem which confronted the Full Bench of the Transvaal Provincial Division and it was held that in order to ascertain this intention it was necessary for the Court to look not merely at the document itself, but  F also at evidence of the surrounding circumstances, including the negotiations between the parties leading up to and accompanying the conclusion of the written agreement. In this connection TROLLIP J (as he then was), who delivered the judgment of the Court (LUDORF and STEYN JJ concurring), said the following (at 382F - 383A):


"The question 'depends wholly upon the intent of the parties' (Wigmore  G (ibid)) and in order to ascertain that intention it is necessary to look not only at the document but also at the 'surrounding circumstances', evidence of which is therefore admissible.


Phipson (ibid) says:


'The inference that the writing was, or was not, intended to contain the full agreement may be drawn not only from the document itself, but from extrinsic circumstances.'


Wigmore further says:


 H 'This intent must be sought where always intent must be sought, namely in the conduct and language of the parties and the surrounding circumstances. The document alone will not suffice. What it was intended to cover cannot be known till we know what there was to cover. The question being whether certain subjects of negotiations were intended to be covered, we must compare the writing and the negotiations before we can determine whether they were in fact covered.'


The author then says that the paradox of receiving evidence of the negotiations in order to determine whether to exclude them is more apparent than real because such evidence is received provisionally only until the Court decides the crucial
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issue whether or not the written document was intended to cover all the subjects of negotiation. It is pertinent to the present case to note that in the author's view the 'surrounding circumstances' include the negotiations conducted by the parties, which of necessity must be correct."

 A (An application for leave to appeal was refused by the Appellate Division: see 1964 (1) SA 247.) Corbin on Contracts (in para 582) is substantially to the same effect, but in regard to the apparent paradox referred to by Wigmore Prof Corbin has the following comment (see footnote 80 at 450 of vol 3):


 B "It should be observed that the testimony here referred to is not admitted 'provisionally' and afterwards excluded 'if the rule is applicable'. Like any other evidence, it is admitted on the issue of whether the offered writing was mutually assented to as a complete integration. On that issue it is admitted and it stays admitted as the basis of the court's decision on that issue. But if, in spite of the received testimony, the court finds that the writing was mutually assented to as a complete integration, it  C thereby finds that the negotiations testified to were discharged and nullified by the parties themselves. Could the court have known this without first hearing the testimony, it would have excluded it as immaterial. Wigmore's whole discussion is in harmony with this."

De Jager's case supra waS cited with approval by this Court in National Board (Pretoria) (Pty) Ltd v Estate Swanepoel (supra at 26H) and, in my view, it correctly states the position (see also Slabbert, Verster &  D Malherbe (Bloemfontein) Bpk v De Wet 1963 (1) SA 835 (O) at 837B - D).

If, therefore, it is permissible for the court to hear evidence of surrounding circumstances, including the relevant negotiations of the parties, in order to determine whether the parties intended a written contract to be an integration of their whole transaction or merely a partial integration, then by analogy it seems to me that similar evidence  E should be admissible in order to determine whether a clause in a printed form, left incomplete by the parties, was intended by them to be part of the integrated contract or not and, if it was, why it was left blank.

Although the abovementioned position in regard to partial integration is said to constitute a qualification of the integration rule, in fact it  F does not really touch on the rule, which postulates an integration and an attempt to contradict or vary that which has been integrated. Another socalled qualification of the integration rule relates to the validity of the transaction. The qualification is stated by Hoffmann South African Law of Evidence 2nd ed at 215 as follows:


 G "The fact that a transaction has been embodied in a document does not preclude a party from attacking its validity. For example, evidence may be adduced to prove that it was induced by fraud, duress or misrepresentation, or that it is void for mistake, illegality or failure to comply with the terms of a statute."

Admittedly this is a broad general statement, but in support of that portion of it which relates to "failure to comply with the terms of a  H statute" the English case of Campbell Discount Co Ltd v Gall (1961) 2 All ER 104 is cited. Cross on Evidence 4th ed at 536 is to similar effect and, in stating, inter alia, that extrinsic evidence is admissible to show that a written contract is void for non-compliance with the provisions of a statute, also quotes the case of Campbell Discount Co Ltd v Gall (supra). In that case defendant had purchased a second-hand motor vehicle from a motor dealer on hire-purchase for the sum of £265 and had signed a form of hire-purchase contract, supplied by plaintiff, in blank. The dealer completed the form but inserted a false purchase price of £325
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and terms of repayment which did not accord with what had been agreed between the parties. Thereafter plaintiff accepted the transaction and  A paid the dealer for the motor car. In an action by plaintiff on the contract and a counter-claim by defendant for recovery of a deposit paid, it was contended by defendant that the transaction came within the Hire-Purchase Acts of 1938 and 1954 and was unenforceable because it breached certain statutory requirements. On the face of it the agreement fell ouside the Acts since the purchase price exceeded £300 (the limit  B under the Acts), but defendant sought to show that under the true bargain between the parties the price was only £265. Plaintiff's counsel argued before the Court of appeal that defendant was precluded by the parol evidence rule from contradicting the price reflected in the document. The argument was rejected, the Court holding that the Hire-Purchase Acts could not


 C "be excluded by documents which, though purporting to be outside the Acts, represent a transaction which is in truth within it"

and that under other similar legislation (the Bills of Sale Acts and the Rents Acts) -


"... parol evidence has always been admissible to show the true nature of  D a written transaction which appears to satisfy or exclude the Acts although that evidence varies or contradicts the documents."

(See also Phipson on Evidence 12th ed at 804 para 1909.)

Although the situation which arose in the Campbell Discount case is fairly far removed from the situation here, the wider general principle that the parol evidence, or integration, rule does not preclude the court from  E enquiring into the true content of the transaction in order to determine the validity thereof seems to be presently relevant.

For these reasons I am of the view that an investigation of the surrounding circumstances of this case, including the negotiations between the parties which led up to the signing of annexure "A", in order to  F determine whether clause 11 was intended to be part of the contract and, if so, why it was not completed, would not be debarred by the integration rule.

As to the interpretation rule (the other branch of the parol evidence rule), I have little doubt that it also does not preclude such an investigation. As I see it, this rule, concerned as it is with what  G extrinsic evidence may be led in order to construe the contents of a written contract, does not affect the questions here under consideration, viz as to what the contents of a written contract are, whether a particular portion of the document forms part of the contract, if it does why it was left incomplete, and whether the contract complies with certain statutory requirements.

The other possible obstacle to the admission of extrinsic evidence in this  H case is s 1 (1) itself and the policy underlying it, viz as already indicated, the prevention of uncertainty and disputes concerning the contents of contracts for the sale of land and of possible malpracties in regard thereto. The mam effect of the section is to confine the parties to the written contract and to preclude reliance on an oral consensus not reflected therein. It may be that where a contract of sale of land is complete and regular on the face of it, the admission of extrinsic evidence not excluded by the integration rule, eg evidence of an oral consensus providing for a suspensive condition not contained in the writing, would
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be regarded as being contrary to the section and the Act, even though the evidence were tendered not to contradict or vary the writing but merely in order to show that the writing failed to record the whole agreement of the  A parties and, therefore, did not comply with the section. Here it might be said that the admission of extrinsic evidence would permit a party to the contract to introduce uncertainty and disputes where, on the face of it, none exists. I express no positive view on this question, however, because, in my opinion, it does not arise in the present case. Here the Court is concerned with a document which on the face of it is incomplete  B and this raises a number of possible factual inferences, one of which leads to the validity of the contract, others to its invalidity. The writing already contains uncertainty as to its contents and the seeds of dispute between the parties. Extrinsic evidence to resolve the problem and determine the issue of validity would thus, in my opinion, not be inconsistent with the policy of the Act.

 C Finally, it seems to me that, as a matter of legal policy, extrinsic evidence should be allowed in a case such as the present. Were it not, then the Court would be compelled either to speculate on why clause 11 was left incomplete and whether it was part of the integration or not, or adopt some arbitrary rule or adopt a non possumus attitude and to decide  D the issue on the incidence of the onus of proof. None of these courses appears to me to be a satisfactory one. The arguments of counsel (which, in my view, are answered by the above) notwithstanding, I hold that such evidence is admissible.

To sum up, therefore, in my judgment:


(1) the question as to why the parties did not fill in the blanks in  E clause 11 of annexure "A" is vital to the XXvalidity of the contract reflected therein;


(2) this question cannot be resolved only by a consideration of annexure "A";


(3) extrinsic evidence is admissible in order to resolve this question  F and thus determine the validity of XX annexure "A" (but not, obviously, in order to supplement or complete clause 11); and, in view of conclusion (2) above, it is desirable that the parties be given the opportunity to lead such evidence;


(4) this extrinsic evidence may relate to all relevant surrounding circumstances, including the negotiations leading up to and at the  G time of the signing of annexure "A"; and in this connection it might be relevant to know, for instance, whether annexure "A" was first signed by defendant and then submitted as a written offer to plaintiff or whether both parties, having reached an oral consensus, signed the document  H together (cf Blundell v Blom (supra at 632 - 3)); and


(5) the issue of compliance with s 1 (1) of the act could, and should, not have been decided on exception.

This is perhaps an unfortunate result in that the parties were anxious for the issue to be settled on exception and they no doubt had in mind a possible saving in legal costs, but for the reasons stated above I see no alternative to the order which the Court will make. It has been agreed between the parties that in this event the costs of the exception in the Court a quo and the costs on appeal be made costs in the cause.
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The following order is accordingly made:



(a)
The appeal against the judgment and order of the Court a quo is allowed.

  A 

(b)
The order of the Court a quo is altered to read:





"Exception dismissed".



(c)
The costs of the exception and the costs of this appeal are ordered to be costs in the cause.

 B JANSEN JA, MILLER JA, VAN WINSEN AJA and BOTHA AJA concurred.
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