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NATURAL LAW – DUTY TO OBEY UNJUST LAWS
Important aspects of natural law can be traced back to Aristotle, Plato and the stories of Sophocles, Antigone & Oedipus. They offered arguments for the existence of a higher form of law, a set of standards against which existing legal norms can be compared and judged.
Plato argued that individual objects (e.g. individual trees and chairs and individual instances of equality or beauty) were imperfect reflections or instances of an eternal Idea or Form (of “Tree”, “Chair”, “Equality” or “Beauty”) (Bix).

Gods actively involved in controlling aspects of people’s lives. 

Problem with this approach to natural law is that one cannot prove that a model concept is the foundation of a real rule. No correlation between the laws in the ideal and the real world. 

Cicero was a Roman orator, writing in the first century BC. He was strongly influenced by the Greek stoic philosophers and best remembered for his elegant restatement of their ideas, that being:

· Natural law is derived from the exercise of human rationality in harmony with nature. Notion of a higher rationality “rectaratio”. Not necessarily God but a law of a higher order. 

· “If the city legislature makes a law that says that rape, theft and robbery is legitimate then that law is false. It may be compared to the arrangements made by a band of robbers amongst themselves”
· Natural law is universal, unchanging and everlasting- the Ius Gentium. 

· Ius Naturale looks to the origin of the law in natural reason/rationality and the Ius Gentium to its universal application (interlinked). 

· It summons to duty by its commands and averts wrongdoing by its prohibitions- law as a reformative spirit. 

· It is a sin to alter or repeal natural law and it is impossible to abolish it entirely

· We need not look outside ourselves for its content or interpretation; 

· God is the author, promulgator and enforcer of natural law. However, God plays a passive role and does not actively influence positive law.

For Cicero, only just laws (laws not in conflict with the higher law/rationality) were worthy of the title ‘law’. However, it follows from his logic that if an unjust man-made law is not a ‘law’ then there can be no legal obligation to follow it. At most there is potential for a moral obligation.

St. Thomas Aquinas & Early Church Writers

The currency which overtook Roman Materialism was Christian Morality- God was held to the be the central figure in existence. 

St Thomas Aquinas, St Augustine and the early church writers believed that God shares his divine rationality with mankind through the revelation of scriptures and endowing man with rationality. God is separate from nature but actively involved in affecting it.
Aquinas (Summa Theologica) is the most influential writer within the traditional approach to natural law. Aquinas proclaimed that the Civil Govt is not guilty of original sin as there were no relations between man and woman which begot it, as it is an entity founded upon rationality. 

Aquinas identifies four different kinds of law:

1) Eternal law - Higher reason known only to God

2) Divine law - Law of God as manifested in scriptures

3) Natural law - Rational participation of men in eternal law
*(important)

4) Human law - Man made or positive law


*(important)


· Just

· Virtuous

· Necessary

· Useful

· Clear 

· For the common good

Aquinas argues that positive law is derived from natural law in 2 ways: 
1) Sometimes natural law dictates fully what positive law should be. For example, natural law requires a prohibition on murder and also settles the content of the prohibition.

2) Other times, natural law leaves room for human choice to make particular norms more concrete or specific. 
Aquinas’ view of the Unjust Law

For Aquinas, just positive laws are those that are in accord with natural law in that they are ordered to the common good and ‘have the power of binding in conscience.’
Aquinas stipulates that unjust laws, or those not ordered to the common good, are not laws in the fullest sense, they do not carry the same moral force as laws consistent with higher law and therefore there is no obligation to obey. However, this is subject to the proviso that where an unjust law is part of a generally just legal system then there may be a moral obligation to obey where public disobedience would undermine the generally just system or cause greater public scandal or harm.
Aquinas’ argument leaves open the possibility that where a legal system is generally unjust, such as Nazi Germany or South Africa during apartheid, then a citizen may be morally entitled to disobey an unjust law. One could argue that where public disobedience is used to undermine a generally unjust legal system then this should be allowed where this causes no greater public harm or scandal. 

In the South African context we see Ghandi’s use of non-violent protests as a form of public disobedience to undermine a generally unjust system. Since the public disobedience did not involve the use of violence, it subscribes to Aquinas’ argument that there be no greater public harm or scandal. 

John Finnis:
Finnis is a self-proclaimed natural law theorist working within the ‘tradition’ of Aquinas. 

Finnis argues that natural law is derived from objective patterns of discernable behaviour that come from an intrinsic knowledge or intuition of what is self-evident; that needs no external justification. 
The foundation of Finnis’ moral theory is the existence of ‘basic goods’, goods we value for their own sake or ‘aspects of human flourishing’. Finnis lists seven of them: knowledge, life, play, aesthetic-experience, sociability (friendship), practical reasonableness (rationality) and religion. 

These aspects of human flourishing or basic goods are grounded in human nature in that they are a practical understanding of our intrinsic knowledge or intuition of what is self-evident and needs no external justification.

Importantly, there is no objective hierarchy among the aspects of human flourishing and thus Finnis establishes a number of tests of ‘practical reasonableness’ which provide guidance when faced with alternative choices of conduct where each promotes different aspects of human flourishing:

1) adopting a coherent plan of life
2) having no arbitrary preference among values
3) having no arbitrary preferences among persons

4) detachment

5) healthy sense of loyalty to ones objectives

6) efficiency in achieving objectives

7) one may never impede or destroy a basic good regardless of any benefit one believes will come out of it

8) fostering the common good of one’s community

9) acting in accordance with one’s conscience.

The obligation to obey an unjust law:
Finnis asserts that since a ruler’s authority to make laws stems from the needs of the common good, he forfeits the right to be obeyed when he exercises his authority in such a way which harms the common good or offends the principles of practical reasonableness. 

However, he maintains the St Thomas of Aquinas proviso that one only has to obey such laws to the extent that they are compatible with moral norms and are necessary to uphold an otherwise just legal system.

As with Aquinas, Finnis’ view leaves room for the argument that where a legal system is generally unjust such as in apartheid SA or Nazi Germany, then citizens do not have a moral obligation to obey. 

Finnis’  7th test of practical reasonableness is contradictory to the St Thomas of Aquinas proviso. The 7th test provides that one may never impede or destroy a basic good regardless of the benefit one believes will come from doing so. In terms of the proviso, if obeying an unjust law would impede any basic good then one should not obey it regardless of the greater good of maintaining public order. 

Lon Fuller: (procedural morality) 
Whether a citizen should obey an unjust law.
For Fuller, the legal validity of laws depend not on their pedigree or substantive moral content, but rather on whether they complied with the procedures demanded by the ‘internal morality’ of law. If a legal system fails to observe the minimum standards of morality, then it forfeits its claim to the fidelity and obedience of its citizens. 

One of the fundamental criticisms of Fuller’s theory is that his ‘principles of legality’ are neutral as between moral and evil substantive aims. For example, regimes generally condemned as evil such as South Africa before the fall of apartheid or East Germany before the fall of communism, have been quite meticulous about legal procedures.

According to Fuller’s logic, if South Africa’s apartheid laws followed the proper procedures then they were valid law and they should be obeyed.  However, as evidenced from the Hart-Fuller debate where Nazi law clearly disregarded legal procedures, Fuller was of the view that the law was invalid and could not be relied upon in criminal defence.

Third Path Theorists: Fuller: 

Fuller is an American quasi-natural lawyer- wrote “The Morality of Law” in 1946.
· Caused an enormous reaction because the Positivists try to separate the two. 
Fuller used the mechanism of positivism to create a morality for law. 
Hart-Fuller debate: should bad laws be obeyed? 
Fuller:

· Said that morality of an individual law depends on whether the law was made in relation to the rule of law or not. 
· Can only subject people to laws with inner morality which is the process through which the law went to be made. 
Philosophy of Fuller: 
“Governance of Rules” according to Fuller there are eight ways in which the inner morality of law may be violated so that they no longer have what is required from a good law. 

He used the example of a good Rex- metaphor for the good king who wanted to reform the law and govern people in accordance with the harmony of the law of nature, but he failed in his attempt to meet the 8 requirements. 

ALSO NOTE: 

Fuller is trying to tell us how to make good law in a Democracy (the precondition to the success of his argument is that the whole law making process operates in a Democracy in accordance with the rule of law). BUT he uses the example of an absolute monarch (the Rex) to show this democratic process- which is a huge oversight on his part. 
Fuller postulates his qualification of natural law (8 rules) in the negative i.e. “what one must NOT do”, does not postulate it as “what it is” but rather “what it is not”. 

He equates admin processes with goodness. The way laws are made with natural harmony. 

Remember that while Fuller tried to find morality IN law i.e. found meaning in the legislation itself, his natural law contemporaries tried to find morality outside of law. 

· Eight Faults:
1. Rex did not make new laws. Laws became stagnant and did not reflect the laws of society; disharmony with the Laws of Nature and thus no inner morality. 

2. Failed to publish new rules and make then known

3. Enacted retrospective legislation

4. Failed to explain rules and make them understandable

5. Changing the rules so often that people could not adapt to them

6. No congruence between rules and the administration of law. 

Fuller argued that there was no need for “practical reasonableness” as set out by Finnis. 

If you obey these rules they will reflect the needs of society and will have an inner morality in itself. 

The higher law for Fuller in this case was the rule of law. 

· If laws are not made within the parameters of the rule of law then it simply is not law: 

· Apartheid Law

· SA Apartheid laws were procedurally perfect. 

· Fuller made serious mistake in emphasising procedure of law and he ended up overlooking the minimum content of natural law (which is an idea by Dworkin).

Fuller argues that  Inner morality of law is not found in the rights-based constitutions of the world. 

Fuller talks only of adjective law- he talks of the process of making laws and not the values on which those laws are based. 

Critique of Fuller:
· Fuller argues that inner morality of law is found in principles, and not in rights-based constitutionality.

Principles can be extraneous to law and morality albeit that principles can also be constituents of laws and morality. Basically Fuller treats principles as being incapable of separation from law and morality while this is not the case- principles can be separated from the laws and morality. 

· Fuller does not go far enough (Dworkin).
Dworkin speak- the integrity of the law depends on how principled one’s rules are. Creation of new law must be done with integrity so that the whole system retains it's integrity. Minimum content of natural law is what Dworkin is speaking about. 

· Principles are not enough to guarantee good law making: 
What is a legal principle? Example – “pacta sunt servanda est” But procedure or rules are not enough in themselves to guarantee morality. 

Hart/ Fuller Debate [will come up in Exams]

About NAZI legislation and what they did in WWII. Whatever they did was done within the four corners of the law. Reichstag knew about all the laws and their ultimate goal. Acts had as their goal the “final solution”. 

After war and during Apartheid Prof Hart read about Fuller’s concept of the inner morality of law. 

· Hart said that Fuller confuses the efficiency of law i.e. the procedurally good law of pursuing an art or craft with that art or craft’s morality in and of itself.
· Central argument- Hart said that Fuller’s argument would take the art of making poison (the procedure) and conflate it with the morality of the act in itself. i.e. you would call the process of making poison good morality- optimum efficiency in that it can kill a maximum amount of people- BUT this optimacy or efficiency can never be good law. 

· Fuller is confusing efficiency with morality. 

Fuller would say if you can make a bomb that can kill millions and you can perfect this technology to kill millions that this would be moral as the way/process in which you made the weapon is so near to perfect that it has an inner morality. But Hart argues that you can NEVER say this.

Laws that are perfectly made (procedurally) cannot compensate for their lack of substantiveness.

You need to understand the Nazi, Apartheid and Poisonous Art argument. 
Fuller’s Response to Hart: 

If you look at the most wicked systems of law i.e. NAZI and Apartheid era then you will find that they do NOT adhere to the eight inner rules of morality mentioned above. Is this true?? Consider for yourself (for exam). What is the one thing of Fuller’s eight rules that was lacking for Apartheid?

· Requirements for the rule of law:
1. The law must be made legitimately 
2. The institution that makes the rule must be legitimate
In the Apartheid regime these institutions were illegitimate: thus Fuller is right- neither the NAZI nor the Apartheid regimes were legitimate. If there is no original legitimacy then there is no inner morality. Good point made by Fuller here. 
Fuller also argues that at the end we need to realise that the procedural morality of law and the substantive morality of law are connected. Only legislation that allows individuals to plan their own lives is good legislation. 

This has nothing to do with the art of drafting legislation. We argue that good laws must reflect the laws of society but where does this fit in in Fuller’s argument? His argument does not make any provision or allowance for this suggestion. Then Fuller’s argument would have to say that the law must be substantively just at its origin. 
Concluding Remarks:

· Neither easy nor good to separate law from morality- it serves no purpose. Not saying law and morality are the same but nonetheless it isn’t easy or desirable to separate them. 

· Function of the law is to allow people to regulate their lives under systems of rules. 

· Legal system must conform to procedural requirements of an inner morality of law/rule of law. No one disputes that it is part of the truth. But not the whole truth. 

· Legal system that does adhere to inner morality is more likely to be civil than not and will foster morality within laws and among citizens if the system allows them to regulate their own lives. If the laws are there for substantively just reasons, those laws will somehow transform society into a society of morality. 

HART – FULLER DEBATE

The issue here is critically analyze the Hart-Fuller debate in terms of the moral and sociological questions that underlie the debate such as whether citizens have a moral obligation to obey the unjust laws of a wicked legal system or whether punishment is ever warranted for people who had been acting in accordance with what the law required or permitted at the time.
I will very briefly highlight the relevant points of both Hart and Fuller’s theories of law and then proceed to deal with the substantive issue at hand.

Hart’s theory of law seeks to describe law as it ‘is’ as opposed to any moral or other standard of what the law ‘ought’ to be. He claimed that the legal validity of a law should be determined with reference to a rule of recognition, and not with reference to any moral standard.  Hart pointed out that there is value to be derived in describing law without reference to morality, but that even valid law could be so unjust that there is no moral obligation to obey.
In response to Hart’s positivism, a category of natural law theories has arisen which deny the sharp separation of law and morality. They argue that moral evaluation of some sort is required in describing the law in general as well as in particular legal systems and in terms of individual laws e.g. Dworkin. 

FULLERS’S CONCEPT OF LAW
Fuller defines law as the purposive enterprise of subjecting human conduct to the governance of rules. He makes the normative assertion that law is necessary for good order and that this can only be achieved where law is workable or functioning.
He asserts that there is a threshold which must be met, or a test that must be passed, before something could properly (or in the fullest sense) be called ‘law.’ 

He differs from traditional natural law theorists in that his test is one of function rather than strict moral content. His system is described by some as ‘procedural natural law’ in that his test sets out the minimum procedural requirements that must be met in order for a law to properly be described as ‘law.’ He equates administrative processes with goodness. The way laws are made with natural harmony. 

Fuller postulated his qualification of natural law in the negative i.e. “what one must NOT do”, does not postulate it all as “what it is” but rather “what it is not”. (I will posit them in the positive for purposes of clarity). 

The ‘internal morality’ of law or the ‘principles of legality’ demand that the ruler pass laws that:

1) Are general (establish laws generally)

2) Are promulgated or made known or available to the affected parties
3) Are prospective, not retroactive

4) Are clear and understandable
5) Are free from contradictions

6) Do not require what is impossible

7) Are not too frequently changed

8) Are congruent with official action

THE DEBATE

Confusion between morality and purposive activity:
Hart argues that Fuller’s ‘principles of legality’ are essentially principles of good craftsmanship and are independent of the law’s substantive aims, just as the principles of carpentry are independent of whether the carpenter is building hospital beds or torturers racks. 

Hart asserts that Fuller’s insistence on these principles of good craftsmanship as ‘morality’ perpetuate a confusion between purposive activity and morality. For example, poisoning is a purposive activity which has internal principles such as ‘avoid poisons that cause the victim to vomit’ or that ‘…attract notice through shape, size, colour, smell or taste.’

Only if the purpose of subjecting human conduct to the governance of rules were itself an ultimate value would Fuller’s principles of legality constitute a ‘morality.’ 

Internal morality of law as neutral between good and evil substantive aims:
Hart pointed out that Fuller’s 8 principles of legality are neutral as between good and evil substantive aims and that it is possible for a wicked and evil legal system to comply with Fullers internal ‘morality’ of law. 
Fuller responded with the assertion that governments that are just and good will do well on procedural matters while governments which are evil will be likely to ignore proper procedures. 

Fuller’s contention might hold true in some instances such as, for example, the fact that the Nazi regime would often ignore proper procedures and legal niceties. However, there have been regimes generally condemned as evil but which have at least been quite meticulous about legal procedures, for example, South Africa before the fall of apartheid or East Germany before the fall of communism.

Thus, it may be safe to say that following Fuller’s principles of legality is itself a moral good, but that following them will not necessarily indicate the existence of a substantively good or moral legal system. 

The Problem of the Nazi War Criminals: Whether punishment is ever warranted for people who had been acting in accordance with what the law required or permitted at the time.

In German courts after WWII, Nazi war criminals tried for crimes against humanity argued that their actions were not illegal under the laws of the regime which was in power when the acts were committed. This plea was met with the reply that the laws upon which they relied were immoral and thus invalid- took a Natural law approach to the trials. 

Fuller would agree with this view on the basis that since Nazi law did not comply with the legal procedural requirements and fell short of the ‘internal morality of law’ it was invalid.

Hart questions the wisdom of such an approach and states that the vice in using this principle that law is invalid because it is immoral is that it serves to cloak the true nature of the problem and encourages the romantic optimism that all values we cherish ultimately will fit into a single system.
Hart’s solution would be to recognize the validity of the Nazi law, but to punish the perpetrators in terms of a frankly retrospective law and with full consciousness of what was sacrificed in securing punishment in such way. For him, it is the lesser of two evils: the most despicable evil of leaving the perpetrators unpunished and the lesser evil of the use of retrospective criminal legislation and punishment. To declare evil law invalid due to moral inequity is to confuse one of the most powerful forms of moral criticism. Rather we should say that the law is law, but too immoral to be obeyed. 

For Fuller, one could never pass retrospective legislation because that would be contrary to the ‘internal morality’ of the law and thus invalid. For Hart, Fuller’s approach cloaks the true nature of the problem behind the labels of validity and invalidity. However, what is evident from the Hart-Fuller debate is that, at least in substance, both Hart and Fuller agree that evil laws should not be obeyed and that perpetrators should not be allowed to justify their evil acts on the basis of evil law.

Fuller’s criticism of Hart’s rules of recognition:
Fuller criticizes Hart’s rule of recognition for being unconditional and allowing for legislatures to abuse the system and pass morally reprehensible laws. For Fuller, if law or a legal system fails to observe the minimum standards of morality, then it forfeits its claim to the fidelity and obedience of its citizens. 
Hart responds to Fuller by arguing that a rule of recognition may very well provide explicitly or implicitly that the criteria determining the validity of subordinate laws should cease to be regarded as such if the laws identified in accordance with it prove to be morally objectionable.  For example, a constitution could provide for the restriction of legislative power where it passes laws that conflict with the principles of morality and justice. This refers to the idea of inclusive legal positivism.
J Bentham and Austin: 

J Bentham (1784- 1832):

· Master of utilitarianism. 
Utilitarianism: - see bought notes

· 19th Century Positivist- J Bentham
· Cornerstone of 19th Century Positivism. 
· Law is evaluated by effectiveness and usage/application i.e. if something works and brings about happiness to the greatest number of people, it must be used. 
· Associationist psychology of Pavlov: positivist jurisprudence is based on this premise. (“Not concepts that function from the minds but raw material”). Action – reaction. Human beings are reduced to virtual animals (as in dog experiment). 
· Best way to get to the result is the best law (this is teleological jurisprudence). 

· Do what will result in best end (telos) do most good and maximum utility. In the hands of JS Mill and Adam Smith, this notion led to the idea of laissez faire and liberal capitalism. 
· Act is good if it brings pleasure; act is evil if it brings pain. (Pain and pleasure thesis). Government must do what brings greatest happiness to greatest number of people. 
· Bentham’s jurisprudence against conservative natural lawyers is: 

· Individualist
· Hedonistic  (not Victorian believing in pain)
· Said natural law was “nonsense on stilts”- they put law on stilts (high up) and believe they don’t have to prove it. Natural lawyers have an arbitrary appeal to whatever conservatives wanted to fill it with. 
· Natural law- metaphysical, supporters of the status quo and traditional institutions and was a bar to social progress.
· Law can only be understood if taught in an autonomous field free from religion or morals (Kelson’s pure theory of law). 
· Function of law:  to ensure that in seeking his own maximum pleasure (the citizen), nobody may impair the same pursuit of pleasure for others. 
· Bentham didn’t like the term “amoral”, only “alternatively moral”. Separating law and morals is different from advocating that bad and good law should be obeyed in the same manner. Only good law can have good consequences. 
· Critics said: How can people motivated only by their own happiness and pleasure be led in such a way as to promote the greatest happiness for all? Thus how do you organise that most people get the most pleasure (most people wouldn’t want to pay tax but then wouldn’t have hospitals, roads etc in good condition!). 
· Consequent punishment if given immediate minor pleasure.
· Bentham’s answer: 

· Punishment is needed to temper people’s pleasure/lust so they don’t go overboard. Bentham thus designed a jail with maximum freedom but still with punishment. There must be rewards and restraint to encourage people to act for  the best interests for the greatest number of people as in tax example above. 
· Also this system of utilitarianism can only work with enlightened self-interest i.e. balance between the general good and individual good must exist. 
· Bentham’s success: Reform Act 1832 led to a drastic redistribution of seats in the UK Parliament. 
· Bentham was a positivist but did say people have a legal duty to obey laws as individual is concerned about the moral iniquity of such a legal duty i.e. he didn’t propagate disobedience. 
· Thus all people have equally strong urges towards happiness, they should all enjoy equal rights and opportunities. 
John Austin (1790-1859):

· Became friends with Bentham and JS Mills. 
· He said that jurisprudence is understanding law as a system, what law is. 
· Analytical approach- system driven, wanted ideological harmony. 
· Rational/empirical construction of the legal system: analyse the positivised legal system created by the State to discover conceptual framework of the system. 
· He advocated codification of UK legal system along lines of his own hypothetical ideal system based on logical consistency. 
· Method: Demarcation of laws and morals. He worked with law as it was/is. 
· He created the command theory for law: see below HLA Hart’s critique of this. 
· Genus of law is a command of the sovereign and must have a sanction if you want it to be followed. This is the difference between morality and law- doesn’t come from sovereign, no sanction for the former. 
HLA Hart: 

· Positivism- separates law from morality. 
· HLA Hart
· John Austin
· Jeremy Bentham
· JS Mill
· Naturalism- law conforms with a higher law. God, Practical Reasonableness, Rationality, Morality. 
· Cicero
· Finnis
· Fuller
HART

Question
Discuss positivism and HLA Hart’s conception of law.

Answer 
Legal positivism is based on the view that a descriptive or morally neutral theory of law is both possible and desirable. Positivism seeks to study law in an objective fashion, free from bias or ideology. 

Positivism is built around the ‘separability thesis’: the belief that the question of what the law ‘is’ is separate from the question of what the law ‘ought’ to be. This ‘separation’ can operate at one of three levels depending on what stage in the development of positivism one is operating at:

1) The assertion that law and morality are conceptually different. Any definition of law must be entirely free from moral notions. This assertion is evident in Kelsen’s ‘pure theory of law’

For Kelson, his theory was ‘pure’ because it attempted to ‘scientifically’ describe the law by eliminating from this description all moral judgements, political biases and all that was not strictly ‘law’. 

2) In its more developed form: the legal status of a rule is separate from any moral evaluation. However, contingent connections between morality and law are tolerated provided it is conceivable that the connection might fail. In essence, this theory implies the possible existence of a legal system in which there are no moral constraints on legal validity (an argument used by Hart in the debates involving whether the Nazi regime had law or not); and

3)The question of the role of moral standards in the construction of a theory of law

Positivism does not deny that something identified as a valid law or valid legal system may be sufficiently evil or unjust that it should not be obeyed.
HLA Hart identifies 4 issues in relation to the nature of law:
1) How far is it possible to understand law as a command, as an order backed by a threat (Criticism of Austin’s Command Theory)

2) What are rules and to what extent is law a matter of rules?

 
3) What is the relationship between law and morality 

4) How does a judge deal with a hard case (Open texture of law)?
Finally, an understanding of the distinction between inclusive and exclusive legal positivism provides insight as to how positivism may be reconciled with and made compatible with natural law and Dworkin’s interpretative approach.

1) Criticism of Austin’s Command Theory:
Hart criticizes Austin’s Command Theory in relation to 4 points:

1) It failed to distinguish pure power from norms accepted by the community; it was unable to distinguish between an order of gangsters and a legal system. The essence of this criticism is captured in the distinction between feeling obliged to do something and being under an obligation to do it. Having an obligation to do something under a valid normative system involves a concept of duty regardless of any potential sanction.
2) 
It failed to account for the fact that not all laws are capable of being  described as orders backed by threats. For example, laws that provide for the creation of wills or contracts cannot be described as orders backed by sanctions. Austin’s defence would be that in cases such as wills or contracts, the sanction would be nullity. Hart responds by stating that nullity is not a sanction.

3)
The Command Theory’s claim that laws are commanded by a person or group of persons who are in receipt of habitual obedience from most of society but who are themselves not in the habit of obeying others. The fallacy in this argument is evident in modern Parliamentary systems where individual legislators are constantly changing and the legislative body itself is subject to rules and procedures

4)    Command Theory fails to explain why the laws of a dead sovereign continue to be obeyed.
2) Hart’s Theory of Law as a System of Rules:
Hart asserts that in order to understand the true nature of a legal system and how laws come into existence it is necessary to understand law as a ‘concept of rules’. 

Understanding law as a concept of rules requires one to understand Hart’s conceptions of A)the nature of legal obligation; B) the internal aspect of law;  the distinction between rules and habits; C) the distinction between rules which create obligations (Primary rules) and those that do not; & D) The need for Secondary rules and the rule of recognition
A) Nature of the legal obligation:

The starting point is to understand Hart’s idea of a legal obligation in terms of the distinction between an obligation and being obliged to do something. The essence of this distinction is captured in the gunman analogy:  

We feel obliged to follow the orders of a gunman because of fear. However, once the fear is removed, we no longer feel as though we have to follow his orders. Having an obligation to do something under a valid normative system involves a concept of duty regardless of any potential sanction. Hart asserts that only a ‘concept of rules’ is capable of explaining the notion of an obligation. 

B) Internal aspect of law:

The second step in understanding Hart’s concept of rules is to understand what he means by the ‘internal aspect of law’ and how rules, unlike habits, have an internal aspect and the potential to create moral obligations. 
For Hart, the internal aspect of law is the idea that one cannot understand a social system such as law unless one understands how those, who participate in the system, perceive it.
This can be seen in Hart’s noting of the way participants differentiate between rules and habits: 

· With habits, the description of the behaviour is nothing more than an external description of observable regularities. 

· With rules, the description of behaviour is external but takes on additional internal aspects: it serves as an explanation or justification for behaviour or as a basis for criticizing deviation.

The internal aspect represents the normative elements of Hart’s theory in that  we are to view the law from the perspective of those who accept the law as valid and as creating (potential) moral obligations.’

C) Rules that create obligations (primary rules) and those that do not:

The next step is differentiating between two types of social rules: 

· Social rules which create obligations (‘you should not steal or murder’) and 

· those that do not (‘you should use the correct grammar when speaking’).

Social rules which impose obligations are important because they are believed and accepted as necessary for the existence of society, they are termed Primary Rules.
D) The need for Secondary rules and the Rule of Recognition:

A legal system is characterized by a union of Primary and Secondary rules.

Hart states that Secondary rules are necessary in order 1) to distinguish Primary rules from other norms (Rule of Recognition); 2) to set the procedure by which primary rules are introduced, amended or eliminated (Rule of Change); & 3) to determine when a primary rule is infringed as well as determine procedures for sanction (Rules of Adjudication).eish
Hart asserts that the 2 requirements for the existence of a legal system are:
1) The valid rules of the system must be generally obeyed by the public

2) The criteria set forth in the system’s rule of recognition must be accepted by the officials of that system

The rule of recognition symbolizes the basic tenet of positivism: that there are conventional criteria, agreed upon by officials for determining which rules are and which are not part of the legal system. It embodies the distinction between what the law is and what it ought to be as well the distinction between law and morality.

The Relationship between Law and Morality:

Positivists such as Hart seek to describe law as it ‘is’ rather than in terms of any moral or other standard of what the law ‘ought’ to be- Wittgenstein theory of language NB. 

They argue that studying law in a morally neutral and descriptive way is valuable because it prevents the danger that existing law may supplant morality as a final test of conduct and in this way escape criticism.

When faced with hard cases such as whether an unjust law should be obeyed or whether Nazi war criminals should be entitled to a defence based on the validity of unjust and evil Nazi laws, Hart provides us with an answer:

Hart states that a moral analysis of the law is necessary, but not at the stage of identifying law or describing that law. Rather, only once law is determined as ‘law’, must it then be considered whether or not such law is sufficiently evil or unjust so that there can be no moral obligation to obey. Therefore, essential to Hart’s distinction between law and morality or law as it ‘is’ and law as it ‘ought’ to be is the discretion he permits judges in penumbral or hard cases. 
The Problem of the Penumbra and the Open Texture of Law:
Hart argued that with all general rules there will be a settled core of meaning where the application of the rule is clear, but there will also be penumbral (hard) cases characterized by doubt and uncertainty in the application of the rule. This phenomenon is called the open texture of law. 

In the penumbral case where there is an absence of clear legal rules, a judge will have the discretion to make a rational decision of what the law ‘ought’ to be based on some extra-legal grounds such as a particular social aim, policy or purpose.

Hart emphasises, as part of his distinction between law and morality, that what the law ‘ought’ to be is not necessarily intertwined with morality, but rather, reflects some standard of criticism or the achievement of some purpose.

Hart’s primary purpose in arguing for the open texture of law was to counter arguments by the American Realists who were of the view that rules did not govern judicial decisions and judges were free to make law as they pleased- Jerome Frank. 

In addition, he countered the arguments of legal formalism who saw the application of law as a purely objective and scientific process. 

Inclusive and Exclusive Legal Positivism
Relates to the extent to which the description of law is separate from any moral inquiry.

Exclusive legal positivism argues that moral criteria can neither be sufficient nor necessary conditions for the legal status of a norm

Inclusive legal positivism argues that while there is no necessary moral content to a legal rule (or legal system), a particular legal system may, by conventional rule, make moral criteria necessary or sufficient for legal validity in that system. Hart himself made reference to the possibility of inclusive legal positivism.

Morality seems to be sufficient grounds for the legal status of a norm in many jurisdictions which provide for constitution-based judicial review of legislation which requires the invalidation of legislation that is contrary to moral standards codified in the Constitution. South Africa is an example of such system – we are a hybrid, part positivist and part natural law – We subscribe to inclusive legal positivism in that we incorporate moral norms and thus ‘natural law’ into our legal system through our subscription to a supreme constitution.

In addition, the view of inclusive legal positivism allows one to accept many of Dworkin’s criticisms of legal positivism without abandoning its core tenets

Jurisprudence: Ronald Dworkin: - see bought notes

· RD was an American liberal pluralist/3rd path theorist- not a natural lawyer or positivist. 

· 1st book (Taking Rights Seriously) made others very irate- much debate. 

· Besotted with discretion of judge to make the law. 

· Criticism of positivism is that it hasn’t made sufficient room for judicial discretion. Judge should be able to interpret the law when there is no clear way forward. 

· Humans aren’t social or natural robots- idea from Hart is it's a brilliant concept of discussion of law but he’s forgotten that law is a human science/that law is there for man and not the other way around. RD’s criticism is correct (according to Mr S.)

· Humans aren’t like Pavlov’s dogs. Positivism can only say ex post facto how people do things but not why they do things. 

· Positivists work in a structure of rules that forgot about human beings and overlooks important role of stds that are not rules. To be a legal philosopher must be able to say what happens in the mass of instances not covered by rules. 

Standard is not a rule but rather a policy or principle: 

· Principle: A std to be observed as a requirement of justice. Fairness/other dimension of morality- no social/ political or economic advantage. Shocking- morality can be part of legal system (contrary to Hart’s beliefs) 

· Policy: Std sets out goal to be reached with social, political or economical advantage. 

· Every human being is endowed with certain rights- concerned that human rights won’t be considered in decision-making, law-making and adjudication in positivism. 

· An individual’s rights are more important than the (positivist) rules. 

· Rights are like trumps: more important than primary or secondary rules and are weapons in individuals hand to make govt do what it wants- individuals get rights in return for paying individual taxes etc. 

· RD is an egalitarian: concerned with rights against state of a constitutional nature, not contract/delict. Individuals must be protected against majoritariansm. Not concerned with majority’s right to rule but in protecting minorities. 

Dworkin’s early work and the distinction between principles & policies 

Dworkin’s early work offered wide ranging criticism of H.L.A Hart’s version of legal positivism; particularly its inability to account for the important role that legal principles play in determining what the law is. 

According to Dworkin, Hart envisaged law as a system of rules where in a hard case, where the application of the rule was unclear, a judge will have discretion to make a rational decision based on some extra-legal standard of what he thinks the law ‘ought’ to be; such as a particular social aim, policy or purpose.

Dworkin criticizes this approach and contends that law is comprised of not only rules but also principles (principles and policies generally) which underlie and inform the application of rules. Rules differ from principles in that they apply in an all or nothing fashion (i.e. if they apply they must be enforced.)

Principles (generally), on the other hand, serve only to incline a decision one way or another but not necessitate a decision either way. They survive intact regardless of whether or not they are applied. 

In addition, principles, unlike rules, have the dimension of weight. When more than one principle intersects, decision making officials must take into account the relative weight of each principle. 

Dworkin also distinguishes between principles and policies in that that policies justify a political decision by showing that the decision advances or protects some collective goal of the community as a whole.
Principles, on the other hand, justify a political decision by showing that the decision respects or secures some individual or group rights. 

In his later works Dworkin re-characterizes his theory as an interpretive approach. He makes the normative claim that through the process of constructive interpretation judges are to protect individual rights against policy based decisions and calculations of what is in the best interest of the community.

Dworkin declares that rights cannot be overridden by the legislature using Utilitarian calculations of what is in the best interest of the community. He sees government as the ideal protector of citizens rights but stresses the division of a policy-driven legislature and a principles-driven judiciary. 

He argues that judges must be independent and protect individual rights against the will of the majority. Judicial review serves as a means of defending individual rights against policy based decisions. Thus, judges must make decisions on principle and not policy, and in making such decisions based on principle they must have regard to existing rights of people. 

Hard cases:

· Early work indicated generic difficulties between rules and principles. In this, to test the difference between the two, he researched certain cases in USA law where there were no rules and sought to prove that a judge still makes law in those cases. 

USA jurisprudence is the only place these hard cases can exist, not in RSA- in RSA used history of law to create and inform the law. Thus RSA law is superior to USA law. 

· Riggs v Palmer: 
· Henningson v Bloomfield Motors Inc: 
· Both cases decided on principles not rules. 

Professor Garth Abrahams: 

Historical Jurisprudence: 
· Polarity (Natural Law- embodied in rules and concepts originating in morality. Morality reflective of reason, conscience, God versus Positivism- law = set down rules enforced by a supreme rule making political authority. 

· Juris not exclusively bi-polar. For historical juris (HJ)- what is the connection between changes in social condition and changes of legal ideas. 
· One can only understand the law in terms of its social context i.e. context = context of communities of dead, living, unborn, temporal continuity of cultural traditions. In terms of this approach, law is an expression of culture not essential truth nor politicization. 

· Law of people is as it is precisely because it is the product of a particular culture or tradition. Historical school rejects notion of reducing law to certain natural principles. 

· Draws strongly on principles of social evolution. HJ subjected to a lot of criticism. Dubious theories. Held to be of universal application which they are not- German School. 

· Origins of HJ: 
· Scholastic jurisprudence (Juris of St Thomas Aquinas and early Natural lawyers) emphasised absolute and eternal truths- effected in universal principles and legal doctrines. Religious flavour of SJ is shattered during Renaissance and Reformation- based NL on reason as opposed to God- Grotius. 

· Secularisation of NL- led to emergence of French School of Humanism. FHs were historians interested in early Roman law of classical period. Aim to return to RL and reconstruct it (0 – 150AD). What they discover is that the confidence that existed in the text of the classical period was unfounded; texts had been tampered with (interpellatios etc.) Discovered that there had been a conscious distortion of the texts which the FHs emphasised to show that faith in Roman Law was unfounded and that there were available alternatives to roman law. FHs attempted to found a respect for French customary law (Gaelic law). 

· This above idea (at the time of emergence of the Nation State) also took root in England. Richard Hooker also emphasised native law of the English. Political authority – by consent of the people. Consequently laws laid down by politics of the past continue to bind people of present because it comes from the traditions and values of the past- emerging conviction that moral and political validity of law is to be found in it's historical character- product of history: 

· Edmund Burke; responded to French Revolution in “Reflections of the Revolution in France”. He attempted to respond to the excesses of the French Revolutionaries by saying that “reason” inspired the French Rev.  We say that reason is paramount and he reacted to this. Burke said that reason is often divorced from the history of a people. For Burke, reason should not be allowed to override tradition which he thought the FR did. Broad emphasis on history and tradition. Rebelled against the French Constitution which was ruled by reason which was disrespectful of history and tradition. Held up the English Constitution which was uncodified and which had evolved with the evolution of English speaking peoples- cultural product of those peoples. 
· Earlier, prior to the French Revolution. We have Baron de Montesquieu “L’Esprit des loi” held that Govt is that which best agrees with social norms and culture. Business of legislature to follow the spirit of the people. 

· Emphasis of HJ- cannot rely on universal truths of Natural Law at time, any good legal system will reflect its society’s desires and aspirations. 

· This idea taken up in Germany in the late 18th and 19th century. History and tradition to dominate. A reaction against the enlightenment which emphasized reason e.g. Rene Descartes “ I think therefore I am”.  

· German Reactionary School- Enlightenment as far as law concerned emphasises natural law based on the idea of reason. In Germany it was natural law based on reason but it was secularized- a representation of law that was universal and unchanging. Reason didn’t change according to this conception of law. Principles underlying this might be discovered through the observation of nature- only source of law important for enlightenment philosophers:

· Christian Bolch prepared a legal system based on maths- pure reason. 

· Consequence of Natural law based on reason was the codification movement. Civil code of Bavaria 1756, Prussia 1794, French Civil Code of 1804- a new German civil code inspired by ideas of the enlightenment and reason. 

· It is in response to all of the above that we see a rejection coming from the Historical School of Jurisprudence: 
· Friedrich Karl von Savigny- most important of a group of German scholars preoccupied with the spiritual idea that human society grows in an organic way- mystical or spiritual aspect to it. Part of Romantic movement- can only understand a society with reference to its history and traditions. 

· Gustav Ritter von Hugo (idea taken up)- just as people adhere to a language and customs, so too should they adhere to law. Romantic understanding of the law, law integral aspect of a nation or people and people/ nation understood in an organic sense. Constantly changing, spirit/ volksgeist of the people. Law grows out of common consciousness of the people. 

· Von Savigny expanded on these ideas, insistent on modern Roman law. “system of Modern Roman Law” 1894: rather it is the spirit of people living and working in common which gives birth to positive law. Law grows and develops organically. Law is a cultural artefact. Rebutting NL presumption of enlightenment that there is something like a universal and unchanging law. Law should be allowed to develop spontaneously over time- no fixed legal doctrine or freezing of the law. 
· Law acquires its validity not through an act of the legislature but through the end product of a historical process- codification is a static representation of that process. Law is only comprehensible as a social phenomenon. 

· Von Savigny says that there are two stages to the development of law in a society: 

· Organic conception- likens development of law to a human being. 

1. Youthful stage: Starts with customary law. 

2. Matures, lawmaking is no longer spontaneous or unconscious but it becomes conscious. Result is writing down of custom as rules of law. Its character as custom is lost and normally the committing of custom to writing at the same time as the rise of a political authority. Law making becomes an aspect of political power then as individual matures. The divisions and functions in society become more distinct. Diversification and modern legal science comes into its own. Legal institutions displace such processes creating legal certainty- legislature is specialised agency for legal development. 

· Crucially important that legislature is truly a representative of the people. The Leg should stand in the centre of the nation, concentrating in itself their geist. The law becomes the preserve of the jurists- skilled in law. Jurists must ensure that law continues to reflect the spirit of the people. Laws form, structure, development now done by jurists. 

· VS is trying to explain away a particular problem. German law is based on Roman law- which was received into Germany so how does this accord with VS’s notion of the organic nature of the volksgeist law? Attempts to explain away this problem by emphasising role of the jurist who must be sensitive to the volksgeist of the people. Jurist is another organ of the popular consciousness of the people. The way in which the roman law of the corpus iurus civilis was received by jurists articulates the spirit of the people. 
· Lawyers as trained representatives of people received the roman law and domesticated it to become part of a living German legal tradition. Lawyer should continue to draw inspiration from roman law but be sensitive to social context of the time.

· Can we parallel this to our own system- this problem of transplants? Does Roman Dutch law of South Africa reflect the volksgeist of SA people? VS says that law is a product of the culture of the people. What about a transplantation that is imposed on a country? 
· Also what about a conscious decision to abandon own law and adopt another country’s codes? How then do you build up an allegiance to the law? VS redressed this by emphasising role of lawyer in society. If you’re able to incorporate law well then this rejection of law would not occur i.e. VS attributes an incorporation of other law as a problem with that country’s law or a deficiency of the jurists and not as a problem with the volksgeist. 

· VS also a great Romanist- constantly emphasised Roman roots in German Legal System. Division within historical school between German and Romanist lawyers- the latter Romanists won out.
· Relying on Roman schematization German scholars adapted own law to give it form and substance. Ironically what this did was once again to codify the law in German. 1st January 1900 German code is introduced (sad irony). 

· Biggest problem with VS= volksgeist. How do we analyse this? Suggestion of spiritual and mystical thing. What about a heterogeneous society? Where is volksgeist here? What about nationalist and racist sympathies? (NAZI)- HJ used as an excuse for this. 

· George Friedrich Hegel- one of two of VSs contemporaries. The other was Karl Marx. 

· Hegel completely rejects idea of a volksgeist because it elevates habits of people to a source of law. For H it is ideas, thoughts that most contribute to the driving motor in society- i.e. the intellect. 

· Marx, one of VS’s pupils, rejects both H and Vs. Not communal spirit, nor mind but power relations between classes which determines the evolution of law. 

Pros of HJ: 
· In SA, precisely because transplanted law in SA was insensitive that it never took root in society.
· Our Constitutional jurisprudence is attempting to ground law in SA context- substantive equality etc. 

· HJ has been used in our const jurisprudence: 

· Oliver Wendell Holmes: not all about reason. In order to know what it is, we must know what it has been and what it is to become (law). 

· Mohammed CJ in Namibia also reiterates VS’s logic: 

· Still many lessons to be drawn from HJ. Law must be sensitive to the context within which it functions. 

MARXISM- see handout


24 April 2009
[image: image1.png]Superstructure:
ideology -politics
-law
-morality
-religion

-metaphysics

Economicbase / infrastructure / sub-
structure

Mode of production made up of
1. Forces of production
2. Relations of production





The work of Marx and Engels is described as dialectical materialism.  

Marx influenced by Hegel.  Hegel used dialectics to explain the development of logic.  Until then, logic was approached as follows:  there are 2 opposing, contradictory propositions and it was believed that 1 had to be the correct one.  Hegel instead says having 2 opposed views doesn’t mean that we cant arrive at a logical solution.  We have a (1) thesis and (2) antithesis, and instead of saying that 1 is wrong, you can find a solution through a DIALECTICAL debate to arrive at a synthesis which is a new proposition that reconciles the 2 and forms the thesis of a new debate. The process continues and we have a growth in knowledge.  Dialectics can also be used to understand HISTORY.  

· For Hegel, history is driven by reason.

Marx was an admirer of Hegel and was influenced by his work but was also a student of Von Savigny.

· For Von Savigny history is driven by the Volksgeist.

Marx said he would turn Hegel ‘the right way up’:

· For Marx history is driven not by reason but by material / economic forces.

These economic forces create social conditions and the basic philosophy and ideology of a period. Thus Marx’ view is one of dialectical materialism where material forces determine ideas of a period. 
Marx wanted to show the instability and contradiction in the capitalist structure.  This, he said would lead to revolution and the creation of a socialist society.  

The fundamental distinction in his work was the base and superstructure.  The base is the economic structure and foundation. On this base rests the superstructure.  

The key to understanding society is an understanding of the base / modes of production upon which the superstructure is built.  The modes of production are made up of:
1. The means of production: tools, factories, equipment, skills and knowledge of labour force, natural resources and technology

2. Relations to production: societal relations between human beings living at that time.  The nature of the relations was determined by means of production which impact directly on the relationship – the ownership of productive facilities and the division of results of production.  

The relationship between the base and the superstructure is unclear / controversial. 

Do the modes of production and superstructure interact?  The line of causation running from the mode of production to the superstructure is more important that the other way around i.e. the base influences the superstructure more.  Some argue for this ‘determinist’ position.  You can always determine the realm of ideas by looking at the base.  Ideology is a reduction of what the base is.  
The alternate argument is that the above is a rigid interpretation of Marx and misrepresents Marxism.  It is argued that the relationship is more sophisticated.  Engels says that Marx is not completely deterministic.  In a letter from Engels to Bloch, he writes that only at the very end does the production and reproduction of real life determine the superstructure.  It is not purely reductionist, and economic factors are not the only meaningful ones.  Superstructure has influenced events in history to some extent but ultimately in the final analysis the base is decisive.  If the superstructure has no element of autonomy, then it cannot change unless the base changes.

The rigid determinist approach has given way to ‘Liberal Marxism’.  The common thread is the RELATIVE autonomy of the superstructure. Raymond Williams: holds that mans response is not Pavlovian (not automatic/conditioned).  While man might operate under conditions he cannot control, in the framework he is able to influence the course of human history – relative autonomy.  

Marx’s understanding of History and social transformation:

The motor of history = means of production + class struggle (which is determined by who exercises control over the means of production).  

At every stage there is an oppressor and an oppressed and they are in constant opposition to one another.

The importance of the mode of production is summarised by Marx see quote in notes from Critique of Political Economy:

‘In the social production which men carry on they enter into definite relations that are indispensable and independent of their will; these relations of production correspond to a definite stage of development of their material powers of production.  The sum total of these relations of production constitutes the economic structure of society – the real foundation, on which rise legal and political superstructures and to which correspond definite forms of social consciousness.  The mode of production in material life determines the general character of the social, political, and spiritual processes of life.  It is not the consciousness of men that determines their existence, but, on the contrary, their social existence determines their consciousness. At a certain stage of their development, the material forces of production in society come into conflict with the existing relations of production, or – what is but a legal expression for the same thing – with the property relations within which they have been at work before.  From forms of development of the forces of production these relations turn into their fetters.  Then comes the period of social revolution.  With the change of economic foundation the entire immense superstructure is more or less rapidly transformed.  In considering such transformations the distinction should always be made between the material transformation of the economic conditions of production which can be determined with the precision of natural science, and the legal, political, religious, aesthetic, or philosophic – in short ideological forms in which men become conscious of this conflict and fight it out.’

“fetters” = chains of oppression

The relations of production constitute the economic structure of society.  The consciousness of men doesn’t determine their existence (as Hegel says) but their social existence determines their consciousness- turns Hegel the right way up...

Marx’ scientific account of social change:

Makes some big generalisations.

Productive relations traced through history. There are 4 distinct modes of production:

1. Primitive

2. Slave

3. Feudal

4. Capitalist 

Marx’ work was written during the industrial period in Germany.  

In any one of these phases there was a unique mode of production with unique control in the means of production. Increased demand for a change in forces ( contradiction would lead to a revolution and new class relationships which is compatible with the new forces of production.  

Struggle between the controlling class, who owned the means of production, and the exploited working class (the proletariat).  Prior to capitalism the old system would be destroyed and replaced, and a new class struggle would begin.  Capitalism would be the last stage to have a class struggle.  After this struggle the working class would found a transitional class hegemony – classless state – socialist state, from which would come a communist state. Only then would man’s true essence be discovered (at the end of history)- universal man. 
The capitalist  state:
Marx rejected the notion that socialism could be achieved through piecemeal concessions by the state.  The STATE to Marx means more than the government.  The state wields a special public power of coercion; it is the structure that oversees society. 

Socialists believed that the state would be the arbiter in the process but Marx rejected this idea because he believed that political power is the organised power of 1 class (the class that owns the means of production) oppressing another (the working class/proletariat).  The state was an illusory community behind which the real struggles of class were being waged.  The state always supports the interests of the dominant class.
Engel’s summary of Marx’ position:

State = dictatorship of ruling class over society, specifically in the capitalist system.  
The state has 2 functions:

1. Traditional: enforcing the dictatorship of capitalists/the bourgeoisie over society.  The state achieves this through enforcing property rights, and economic powers; jailing and harassing critics of capitalism; fighting wars to extend capitalist markets; providing the infrastructure that promotes the system of capitalism

2. Arbitrates disputes between capitalists.  Each capitalist is interested only in his own profits so eventually 2 capitalists will clash, which may threaten the stability of the system.  Therefore the state must intervene in a way that may be contrary to the interests of 1 of the capitalists.  But the state NEVER acts in a way that is contrary to the interests of all capitalists.  Government always acts in the interests of the dominant group.  

E.g: SA change in labour legislation over the years to favour agriculture when that was the dominant group; then protecting mining then protecting light industry.  

Marx did not believe that socialism could rely on the government and instead requires revolution.  

20th century Marxists: 

Poulantzis: tries to explain the contradiction in ‘relative autonomy’ of the state.  Says the state may have some autonomy but still acts for the ruling class.  If it is in the ultimate interests of the ruling class to have an efficient and viable working class then it might sometimes be in the interests of the state to act favourably for the working class.  So if the ruling class needs happy workers the state may act for workers but is ultimately serving the interests of the ruling class.
Law:
Marx has no definition as such, but focused more on how law is created.  Law is one aspect of IDEOLOGY.  Marx studied jurisprudence but considered it a subject subordinate to philosophy and history.  Law is a product of the realm of ideas and forms part of the superstructure.  

Engels, in his letter to Conrad Schmidt, ‘observes that economic relations are “reflected” in legal principles’.

Law is part of ideology but ideology has several meanings: 

1. Process for production 

2. System of beliefs

3. System of illusory beliefs with no foundation / false consciousness / the ideas created are false

The ruling class reflects a common ideology (( the interests of the dominant class ( ‘dominant ideology’ which spreads false consciousness.  The oppressed buy into it but it is there to enforce the dominance of the ruling class.  

Marx explains:

‘The ideas of the ruling class are in each epoch the ruling ideas, i.e. the class which is the ruling material force of society (controls the means of production), is at the same time its ruling intellectual force.  The class which has the means of production at its disposal, has control at the same time over the means of mental production, so that thereby, generally speaking, the ideas of those who lack the means of mental production are subject to it.  The ruling ideas are nothing more than the ideal expression of the dominant material relationships, the dominant material relationships grasped as ideas. …’

Main functions of law = assist the dominant class in spreading false consciousness.  The freedom to contract is illusory if we have unequal bargaining power. Thus the legal form masks the use of law to perpetuate the dominant ideology, even though the law purports to be neutral.  

Pashukanis: describes the universal legal subject. In capitalist law, theoretically all are equal in the eyes of the law but application may greatly discriminate between classes and groups.  Law and legal institutions serve merely as tools to be manipulated by the ruling class.  

Thompson:  says law has a degree of autonomy from any particular class interests and is therefore an unqualified good.  Law might be relied upon by the working class, as it might be an instrument in the struggle between classes.  Law = part of the superstructure.  Accepts the traditional Marxist position that law is a de facto instrument of the ruling class but even so, he says the law is still able to make some contribution (thus rejecting the reductionist theory).  Law cant be written off as ideology;  may be seen instrumentally as mediating and reinforcing class relations (also legitimising the system).  Class relations are expressed through the law.  It therefore has an independent logic and history.  If law is clearly unjust and is always perceived as such, then it masks and legitimises nothing.  [He says that people generally have an acute sense of what is fair when it comes to their own interests.]  Law is effective because it enjoys a degree of independence.  In order to be seen as just it must also BE just.  The law is complex and contradictory: on the one hand it advances the dominant class; on the other,  it mediates class relations through legal forms (imposing limitations on the ruling class).  Thompson says rhetoric and rules are more than a mere sham.  The law may curb power and check its intrusions.  Existing class relations are mediated by law.  Law is both an instrument of and constraint on the ruling class.  

The withering away of the state:
For Marx the state and law are temporary phenomena. (Remember state=dictatorship of ruling class.)  Revolution is inevitable ( power of the state will be broken and all classes will be abolished ( function of government will be transformed into a purely administrative role; bureaucracy and the judiciary will disappear.  

For Marx there will be an abolition of the state.  Engels saw it more as a ‘withering away’ of the state.  Since history = class struggle, this final stage is the end of history as defined in Marxism.  In the communist state there is no need for the state or law.   
Sociological Jurisprudence:
· Intellectual trend that emerged in the late 19th century in reaction to traditional ways of understanding the law. To a greater extent than is the case with historical juris, this movement lacks a central or unifying theme. If a common thread must be identified within the followers of this movement then we might say that it is a conscious explicit orientation to the law by way of sociology. 
· Law is used as a process through which society is considered. 
How we define the sociological movement within law will determine when this trend starts. Because HJ is concerned with the relationship between society and law. The Sociological movement starts with HJ. But cannot collapse sociological law into that of HJ or Marxism. 
· Auguste Comte 1798-1857: Father of the sociological movement in law. 

· Invents the label sociology. For him and many living in the first half of the 19th century, science was to be the vehicle for human progress. The aim was to apply the methods of science to the study of human society. He referred to this approach as the historical method by which he meant that initially we would observe society empirically, thereafter we would arrive at certain conclusions as a result of our empirical observation of society and we would then test those conclusions to see whether these theories hold- in this way sociology was born. 

· When we talk about the sociological orientation to the study of law we identify three broad phases to this approach: 

· The European phase: the aim of the approach was to examine the interaction of law with other aspects of society. The effect of legal institutions, doctrines and practice on social phenomena and vice verse. Within this early phase, Max Weber is pre-eminent. Durkheim as well. One of this early phase’s characteristics is a concern with pragmatic writing i.e. the writers sought to chart a future for the sociological study of law- how are we going to study the law using sociology. Their writing is often characterised by a focus on the relationship between law and change that takes place in society i.e. social evolution. There also seems to be a common concern with the nature of capitalist society. This approach lasts until the 1920s and 30s after the WW1. 

· American phase: Starts in the 1920s and reaches peak in 1960s. This phase began in earnest with the work of the legal realists and we associate it in particular with the sociological jurisprudence of Roscoe Pound. This phase saw a progressive narrowing of the macro-theoretical focus to a more limited focus. Strong evaluative and policy oriented dimension. Aim was social engineering i.e. the ways in which the law can be used to change society for the better. 

· International Phase: This phase sought to escape the narrow empiricism of the American phase and once again attempted to return to more wide ranging theories to the legal order. Wanted to turn to Marx or adaptations of Marx. Critical scrutiny of the assumptions which underlie the law often in light of the Marxist theory- CLS.  

· What is the relationship between the above three phases- think about this.  

· Concentration on the European phase: 

· Bentham: The notion that scientific principles could be applied to studies such as law and criminology owed much to Bentham and the Benthamite utilitarians. Law reform inspired by scientific investigation might possibly contribute to the greatest happiness for the greatest amount of people. Bentham saw law reform as being part of this process. Ideas of positivism were already there even though not formally established. Scientific law reform might be the primary means for obtaining the common good which was the aim of society and in the 19th century this was to bear much fruit as it was the age of legislation. Through scientific research we are able to transform society by using the law. Also see the emergence of the democratic welfare state- pension law etc. 

· But B’s enthusiasm for law reform was limited. Remained a supporter of laissez-faire liberal politics. Once we have renovated society through the use of law reform then there will no longer be a need to interfere with society through legislation. Failed to understand the basic social and economic conflicts inherent in society which need constant reform and monitoring. 

· Also at this time that we know that Charles Darwin is writing about Evolutionary theory and the process of natural selection within the animal kingdom. 

· Darwin’s ideas were now added by Herbert Spencer to B’s thinking for the need for law reform. For Spencer evolution became the key to the understanding of human progress including social progress and legal progress. For Spencer society could best be left to evolve through a process of natural selection. A society is a living organism- organic evolutionary idea of society. For this reason he was opposed to social engineering using the law to bring about change as he said that this was interfering with this process of natural selection. 

· A Benthamite analysis was taken up by Rudolph von Eering. Placed a greater emphasis on the function of law as an instrument for serving the needs of human society. He saw the law not as being a formal system of rules but rather as being the primary method for the ordering of society. Society he said, was composed of a mass of competing interests, many economic but certainly not all of them, and because it is composed of these competing interests, the result potentially is chaos and anarchy. In order to prevent this we need some intervention by the state which is there to serve society and the state might intervene in two ways:

· Reward

· Coercion

· Unorganised coercion would refer to social conventions; etiquette etc. But this specific method of coercion is the law which brings structure to society to mediate between competing interests- impartial mediator (in contrast to Marx’s view of law). 

· Emile Durkheim: 

· Was one of the early thinkers about the criminal process. Wrote on contract and on the division of labour in society. He developed a typology of the evolution of the law that had a profound effect on sociological understandings of law. 

· According to D, law was the measuring rod of any society- if we look to the law we understand the society. Collapsed law into morality- criticism to be levelled at D. In order to understand the morality of a particular society we need to look at the law he said. 

· In attempting to look at these different forms of social solidarity D concentrated on sanctions. For him every precept of law can be defined as a rule of sanctioned conduct. He also noted that sanctions change as does the gravity of the rule of law to which it is linked. And the place that that legal principle holds in a society. Says we need to classify rules according to the different sanctions attached to them. 

· Some sanctions consist essentially of suffering or some form of loss inflicted on a human agent-these sanctions are called repressive sanctions; they constitute the penal law. 
· Other forms of sanctions don’t necessarily imply suffering for the agent, other forms of sanctions aim at returning things to the way they used to be i.e. restitutive sanctions. D says we must separate judicial rules into these class of sanctions. 
· According to D, the two basic types of social cohesion which fit with these sanctions are different ways in which the society is structured; mechanical solidarity versus organic solidarity. 
· MS is linked to repressive sanctions.

· OS linked to restitutive sanctions. 
· MS applies to all societies in which all members have common and shared social experiences i.e. a homogenous society. Each individual is equally and directly attached to society e.g. a hunter gathering society- a small simple society maintaining the similarity between the individuals in the group. 
· OS is formed by different organs in society. Members of the society belong to some organs but don’t necessarily belong to the same organs. Because individuals’ tasks do not encompass all aspects of their survival they depend on others for their ancillary needs. Industrial society- institutions are related to each other and in turn are related to the govt. 
· What he is saying is that we generally see a movement from MS to OS. Evolutionary approach in line with Darwin...division of labour. 
· Eerlich: 

· Concerned with the actual social norms which governed society i.e. the living law. We have to look behind the law in leg and in the books because within any association of human beings there is another legal system- the living law or the inner ordering of society which may not be posted in legal writings. Akin to a pattern of culture which is not necessarily structured according to the positive law. This idea is taken up by the American realists. This dynamic living law is always changing, reflects the ethical values in a society and the law needs always to be reconciled with this inner living law and it tends to follow it too. Positive law should thus always be sensitive to this living law. The task of the lawyer is to be aware of the inner law and reconcile positive law therewith. 

· Max Weber: 

· Writing in the second half of the 19th century. He had received his academic training in law and in legal history. He studied during the high watermark of the German Historical school but also writing at the same time as Karl Marx. Increasingly recognition is given to the fact that we are only really able to understand Weber through Marx- reactionary relationship. W not prepared to explain law as in any way determined by economic forces, law was relatively autonomous. Though the law may be influenced by economic forces it can also influence these processes. Economic situations do not give birth to new legal formats. Rejected the idea that law is determined by the economy but acknowledged that there was a crucial relationship between the two. 
· NB Weber writing within a bourgeois tradition but both Weber and Marx concerned with capitalism- but approach to subject fundamentally different. 

· Looks at European society in the 19th century and compares it with other societies and notes that the former is very different. Concern is with the uniqueness of the occident. Distinctive feature in occident = capitalism. For Weber it was capitalism that was the main feature of the modern world. This central focus on European capitalism provided the organising problematic within which Weber’s work can be understood. Led Weber into two fields of work: 

· Study on other major world civilizations: Confucianism and Taoism, Hinduism and Buddhism. Tried to determine why there was an absence of capitalistic development in these societies. 

· Internal Development of Western Society: Why did it develop as it did? What are the characteristics which constitute the uniqueness of Western Society: 

· Two main themes: 

· Pervading process of rationalism which occupies a central position within Weber’s sociology. 

· Study of the specific conditions which allowed for the development of capitalism in the West. 

· Economic history

· Development of urban life

· The “Protestant Ethic and the Spirit of Capitalism”

· Focus on the productivity of Calvinism. 

· Interrelated with these studies is Weber’s sociology of law which is no single text. First important figure in modern sociology to attempt a comprehensive and systematic treatment of the law- had a great deal of knowledge of this. 

· Uses the law to study domination and rationalism. 

· Domination by Law: 

· Weber advances a typology of law that has distinctive characteristics. A legal system reflects a certain legal thought process. For Weber, a Western legal system reflects the advance of a rational thought process. RATIONALITY. For Weber the state is that entity which possess the monopoly on the legitimate use of force. Concerned with the exercise of power and the use of force. Politics is concerned with the use of power and force as well as the distribution of force and the way the state chooses to delegate the use of force which led him to his concern with the use of force called domination. 

· Monopoly domination:

· Illegitimate

· Dictatorship

· Absolutist control

· Domination by way of the exercise of authority:

· Legitimate domination

· Suggests that there are three forms of LD: 

· Charismatic domination 

· Traditional domination

· Legal domination 

· The first two have as the source of their authority the relationship between the ruler and his subjects. In the case of CD it is the personal relationship between the ruler and the subject which is paramount. In TD obedience is owed to a particular holder of the leadership, also a personal relationship to the holder of the leadership but it is a respectful obedience to the person in that office- more obedience to the social structures of that society- nature and structure of past society. Both CD and TD are founded on personal authority. 
· LD is where the source of the legitimacy is impersonal. Obedience is not owed to a particular person but is owed to a legally established order. The legitimacy rests on a belief in the legality of enacted rules and the rights of those elevated to authority to issue commands and to create those rules. Although the command will emanate from an office holder, the authority of the command will be that it is accepted as law- the obligation here is not personal but rather to the law. 

· Weber suggests that in virtually every society you will see elements of all three of the above. 

· Weber associates his idea of obedience to the law with what he refers to as a formal rational typology. Here he is concerned with the internal function of the law. Domination is external. 

· Internal understanding is associated with two axes: 

· Substantive- formal axis

· Irrational- rational axis

· In a formal (legal) system of law all the rules and procedures necessary for solutions are available in the system. In a substantive system in making a decision one might make reference to criteria outside of the legal system such as religion, ethics, political values etc. 

· Second axis relates to the manner in which the rules, procedures and materials are utilised. Legal (formal) irrationality he says; the rules may be formal but the means for determining your solution lie beyond the control of reasoning- not a rational system. Substantive rationality- decision maker is guided by a reaction to individual cases, casuistic. 

· Weber’s general position was that law was ultimately moving towards formal rationality- and this is what characterises contemporary western law. All the rules that are used for adjudication are found within the legal system. Logical analysis. 

· Associates this formal rational system of law with the idea of bureaucracy. First to study the nature of the bureaucracy. 

· Why does a bureaucracy develop? It is the result of the coming together of bourgeois interests and state interests. This is unique to occidental/ western society. 

· Only the west knows the state in its modern sense with a professional admin and law based on the idea of rationality. High degree of separation of powers. Machinery which applies the rules deserving of obedience in its own right. Respect for the legal bureaucratic admin. The idea of the state is replaced by the rationality of the admin- this is Weber’s concern. 

· In some ways Weber’s sociology is unique as he looks to both the internal workings of the law as a social phenomenon as well as the externals of the law – dominance, rationality etc. 

· Most important foundational document for sociology. 

· But if you look at what happened to Weber since then then we may be sceptical of the above statement. Many relevant issues still but suggested that Weber’s scholarship is limited because it is time-barred to the 19th century. Concerned principally with his debate with Marx and this tends to colour everything that he does. Don’t necessarily accept his conclusions anymore. 

· In general conclusion, Prof Freeman (Lloyd’s Jurisprudence) says that although we cannot say that all supporters of sociological juris necessarily have the same concerns, there are certain common features or ideas which seem to recur in their writings: 

· There is a belief in the non-uniqueness of law- a vision of the law as but one method of social control. 

· A rejection of a conceptual approach. We can only understand the law by understanding society. 

· A scepticism of rules presented in textbooks and rather an interest in “law in action”. 
· An espousal of relativism, rejection of naturalism. Reality is socially constructed- hence relative approach. 

· In order to understand law and the nature of the legal process it is necessary to use the social science techniques, only by using the knowledge gained from this are we better able to understand the law and develop it effectively. Link between law and social justice. 
AMERICAN LEGAL REALISM- look at Nila’s photocopied notes: 
Critical legal studies:-nb peter gable from Human Rights law. 
· A self conscious movement of legal scholars principally in the US, who formalized themselves into the CLS Movement. 

· Most of those involved in the movement had been involved in the civil rights movement, protest about US involvement in the Vietnam war in 60s and challenges to political authority in the 60s. 

· The target of the movement was western liberalism and it's legal variant western legalism/formalism and traditional approaches to juris from first semester. 

· Law seemed to be a game which was heavily loaded in favour of the wealthy and powerful. 

· The aim of the movement was to uncover contradictions in the material basis of advanced capitalism. 

· This concern we find in various degrees in most of the thinkers of CLS. 

· All of the crits seek to reveal the basic assumptions of legal consciousness. Liberals and liberalism was rejected by these legal scholars. For crits the law was neither neutral nor objective and essentially political, ideological and indeterminate. 

· This liberal view that CLS scrutinised; argued that it might be challenged and replaced. 

· Robert Gordon: 

· Prominent member of CLS from Stanford. When considering the origins of the movement noted that many of the law students of 60s and 70s were struck by the contrast between the law as taught in class and the conflicts which were evidenced in society at the time. 

· Sought a deeper understanding of the law, it's nature and it's role in society. 

· Roberto Ungar: 

· When we came they, the law professors, were like a priesthood that had lost their faith and kept their jobs, they stood in tedious embarrassment before cold altars but we turned away from those alters and found the minds of opportunity. 

· The movement took inspiration from the teachings of the legal realists which we associate with the Roosevelt/ New-Deal era. 

· Attacked the idea that legal analysis would allow one to discover the legal principles of the world- nonsense. 

· Legal realists attacked the idea that judges apply the law free of prejudice. 

· Crits take up the above ideas. 

· Mature jurists, legal realists insisted should act creatively, imaginatively to reach legal conclusions. 

· Law students should become active participants in law- legal decisions were seen to be policy decisions. In making policy decisions the LRs insisted that we should be as well informed as possible in both legal and extra-legal knowledge. Precedent discouraged and frowned upon by the LRs.

· The crits found in the message of the LRs the theme that the legal system is really based on an indeterminate form of law. Although they draw on the thinking of the LRs the crits learnt from their law school experience that in the end the LRs had been diffused.

· One of the reasons for this was the failure of the US LRs to articulate a clear theoretical foundation for their thinking, no overarching theory to unite the school or approach. 

· Also the US LRs defined themselves negatively-

· Led to a process of decline and fragmentation in the LR movement. 

· LR relied on empirical study- as movement broke up the concern was how to incorporate empiricism in the law in the future. Increasing disillusionment with the contribution that empirical study may make to the law. This disillusionment led to the realisation that the legal consequence of LR was extreme relativism. 

· In years after WWII- scholarship was looking once more for some absolutes and certainty. 

· CLS trying to save law from relativism. 

· All of the approaches in the 50s e.g. positivism aimed at taming this threat of relativism. 

· To some extent the scholarship of 30s and 40s saved the law from the ultimate consequence of LR which was extreme relativism. 

· The crits take on some of the techniques of the LRs but they don’t want to fall into the trap of extreme relativism.

· In an attempt to imbue law with meaning, scholars looked beyond America in the 50s and 60s- looked to Europe and the scholarship there prior to the WWII. 

· In the 1930s Roscoe Pound has already started looking towards Europe. 

· Turned to sociological jurisprudence- Von Erring, Max Weber, Durkheim and Eerlich. 

· Conscious turning to European scholarship in the 20s and 30s especially sociological jurisprudence and drawing on the insights of LR to make something new. 

· On the continent at this time [20s and 30s] there was also a very important movement in re the neo-marxist scholars especially the Frankfurt school who called their approach critical theory. Not as deterministic as Marx. This is where CLS gets the crit part of their label. 

· The Frankfurt school responded to un-freedom in capitalist society, irrationality in industrial society which they said resulted in the rise of Fascism. Aimed to bring about a more rational and democratic socialist state. 

· Major theorists- Marcuse etc. 

· Apart from the Frankfurt school, scholars in the US in 50s and 60s were also looking at contributions in other areas of scholarship- literature, Foucault, Claude Levi-Strauss, Art- great intellectual ferment in this period as world coming to terms with WWII. Provided fertile ground for a new direction for the law and for the sterile US nation. 

· CLS, as it's ancestor LR, is not a school but a movement. 

· Allen Hunt: it is a movement in search of a theory but at the same time it is a movement that is not agreed that such a theory is either possible or wanted. 

· Impetus for the movement lies in a sense of dissatisfaction with dominant legal scholarship, conservatism of the law school and with the role played by the law and legal institutions of the society. 

· Some of the ideas within the movement: 

· Internal versus external critique: 

· Internal: we refer to that element of CLS which wants to approach the law internally by looking towards the legal doctrine, by attempting to expose the contradictions which lie embedded in liberal legal thought in the law. 

· External: attempts to outline an alt political framework for the organisation of law. (Ungar) 

· The above distinction is artificial in the writings there are generally a conflation of these two above. 

· Internal critique: 
· Principle notion is that of indeterminacy. 

· Legal principles and doctrines are said to be indeterminate in that: 

· The rules in force contain substantial gaps and conflicts and ambiguities. CLS argues that the above are not anomalies or exceptions but rather they are widely present within the legal system. Two different rules available for resolution of the dispute but neither point to which one should govern e.g. idea of dominium versus idea of nuisance. 

· Second ground for legal indeterminacy arises because of a conflict in the underlying norms within the legal system. Such norms include stability, predictability but at the same time we also refer to standards (fairness, utility etc). 

· The first pair, stability and predictability point towards the consistent application of prior decisions. The second pair, fairness and utility argue against the application of precedent and argue for the creation of exceptions to the rule.  Suggestion is that it is almost always possible to find competing doctrine playing out. 
· The nature of these sources of our law are so porous and malleable that they do not easily dictate one correct and easy answer. Rather they are manipulated in order to reach whatever decision the decision maker wishes to reach.

· CLS doesn’t say that the law is uncertain because it has no structure but rather because the law has a specific type of structure. 

· Duncan Kennedy: 

· Refers to a structure of binary tiers of opposing concepts which underlie all legal concepts. Individualism versus altruism. Artificial divide between the public and private, subjective and objective, freedom and control. 

· Le Roux article: 

· Reference is made to theory of contract. Looks at the work of Jay Feinman. Feinman concludes that modern contract law lacks a rational foundation, beset by contradictions which it is unable to overcome. Ultimately contract law is incoherent and unpredictable. 

· Another important concern is legal education: Instead of replicating existing social power relations, the CLS classroom should instead be an arena for political analysis and struggle. Law students can be trained simply to become the tools of the existing order or to become critics and activists. 

· Duncan Kennedy- “Legal Education as a training for hierarchy”- read this

· Despite this theme of indeterminacy CLS argues that judges do in fact produce predictable results. 

· Horwitz: argued that 19th Century courts changed economic rules to their benefit. 

· Singer: in the 19th and 20th century the courts remade property rules when racial inclusion was becoming an issue in society. 

· Feminist crits: document how traditional institutions have served to entrench male dominance in society. 

· How can the law appear fair and predictable and nonetheless continue to perpetuate the entrenchment of power. The use the law makes of abstraction serves to mystify the system and thus to legitimate it i.e. the rights of an employer legitimate the rights and those collateral power relations. 

· The law helps to constitute consciousness- it entrenches notions such as the divide between public and private etc and as such they become accepted as axiomatic and as being beyond discussion and not up for change. 

· Law supplies many of the methods, rationales which the law uses to treat many racial and gender inequalities as legitimate and justified. 

· CLS is much more sceptical of the notion that law is a social engineering tool- say that law cannot in and of itself simply be the tool for progressive change but lawyers who are aware of the role that law plays in society and who are trained in the approach of the CLS are able to effectively resist the shortfalls of law. 

· LEGAL IDEOLOGY: 
· Conceived of as a mechanism which forms the consciousness of agents and actors. The law assists to legitimate an inherently illegitimate system. For many in CLS it is law and not religion which is the opiate of the people. 

· External critique: 
· What is being advocated is a new vision of society. 

· Roberto Ungar: 
· His approach is a combination of sociology and history. Steeped in the traditions of sociology and history. 

· For him there are two distinct stages in the role of law in western societies before the modern era: 

· First stage: law served to est and defend social hierarchies and class divisions. Association of law with status and protection of the status quo. Conservative. 

· Second stage: towards the end of the 18th century law adopts a much more revolutionary task- not to protect status but to protect the rights of individuals regardless of their social rank and class. 

· By the 20th century the context had dramatically changed- sanctioning hierarchies of economic power and social distinction. That system which had been used in the 18th century to create individual freedom and equality is now being used to confirm hierarchies of power. 

· In his work called “politics”. Compelling need to restructure the social order and make it more compatible with freedom and equality. Don’t go the revolutionary route- rather the law might invent that restructuring; means by which society can once again become transformed as it was in the 18th century. 

· CLS lawyers are urged to make use of the legal process to wage a strategic campaign of constructive dissonance to trash the system and then to rebuild it- to rebuild it not by replacing present system with a new one but rather law must constantly rebuild society and interrogate it. 

· Under Ungar’s vision he sees the “super liberal state” where individuals govern and there is a true democracy. But such a state is only possible if we bring about a state of change. We need to change the shape and policies of social institutions and the law can assist in this process. The members of the society need to internalise certain values. 

· Asks many questions of the law. What is so special about the law? 
· The CLS movement has not produced a single monolithic body of thought and you will see this in the readings. 

· Having said this we might refer to certain common themes: 

· The claim that contrary to common perception, legal materials (statutes, case law etc) do not completely determine the outcome of legal disputes. 

· The claim that at the end of the day law is politics. The idea that legal decisions are just like political decisions.
· The claim that far more often than suspected, the law tends to serve the interests of the wealthy and powerful by protecting them against the demands of the poor etc. Having said the above there is nothing in the idea of law that states that it should be a vehicle to protect social injustice. 

· Idea of indeterminacy. 

· Binary oppositions. 

· The claim that the only correct judicial deduction is a religious belief- faith in the system. 

Conclusion: 

· Opponents of CLS argued that CLS undermined respect for the law. Owen Fis warns that the CLS risks killing law as an arena for debate. Failed assault on legal notions and truth. 
· Does CLS encourage an extreme cynicism of the law? 

· CLS very much a reaction of the time- crit of the establishment often very vicious and personal and invited a very vicious response. CLS prominence has waned in recent years. 
· Contribution of CLS remains in a variety of different offshoots of CLS. 
· Critical race theory. 

· Contemporary feminism. 

· Ecological approaches to the study of law. 

· CLS emerging as a tool to interrogate international law and comparative law. 

· Impact on legal education and political reform. 

· Importance in scholarship in the UK. 

· CLS used in SA- look at writings of TRC. 

Debate regarding the exact relationship between these 2 structures.  1 is that the superstructure has relative autonomy – so it is to some extent independent of the economic base.  The other view is that it is determinist, depending only on the sub-structure








