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Question 1

Buhle and her husband Andile are unable to conceive a child. One day Buhle reads a magazine article
about having a child by way of surrogacy — where another woman (the surrogate mother) is artificially
inseminated and bears a child who is adopted by the commissioning parents (Buhle and Andile). Buhle

is very excited and starts looking for a surrogate mother.

Wanda is a housewife and mother of two who has a secret gambling problem. She owes R50 000 in
gambling debts and decided that, since she successfully gave birth to three children, one way of making
money would be to become a surrogate mother. Wanda therefore places an advertisement in the local

newspaper indicating that, for a fee of R50 000, she will be a surrogate mother.

Reading Wanda’s advert in the newspaper, Buhle is very excited. She contacts Wanda with the result
that Buhle and Andile conclude a written contract with Wanda with the following terms: Wanda will be
inseminated with sperm from Andile and will become a surrogate mother for a child to be adopted by
Buhle and Andile. Their agreement also contains a provision that, as soon as she falls pregnant and up to
the time of the birth, Wanda will leave her family and live with Buhle and Andile so that they can
ensure that she behaves appropriately to protect the health of the foetus. Wanda also undertakes that
during the pregnahcy she will not smoke, drink alcohol or eat any sugary and fatty foods which may be
detrimental to the unborn child. In exchange, Buhle and Andile will pay for the artificial insemination,
the full medical costs for the pregnancy and birth plus a surrogacy fee of R50 000 to be paid to Wanda

for being the surrogate mother.

(a) Would the contract between Andile, Buhle, and Wanda be valid in terms of the common law?

[5 marks]

(b) Andile and Buhle pay for the artificial insemination and, when Wanda becomes pregnant, they
also pay R25 000 of the surrogacy fee to her. However, after giving birth to a child, who she
calls Suzy, Wanda is overwhelmed by motherly love and refuses to give her up for adoption by
Buhle and Andile. Buhle and Andile want to know whether they ban insist on adopting Suzy, or,
if this is not possible, whether they can reclaim the R25 000 and the money they paid for the

artificial insemination, the pregnancy and the birth.
Assume that there is an act, the Surrogate Motherhood Act 12 of 1998 which determines that:
“Payments in respect of surrogacy prohibited

10. (1) No person shall in connection with a surrogate motherhood agreement give or promise
to give to any person, or shall receive from any person, a reward or compensation in money or
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kind, except compensation for expenses that relate directly to the artificial fertilisation and
pregnancy of the surrogate mother and the birth of the child.”
Advise Buhle and Andile.
[15 marks]
Total: Question 1: [20]

Question 2

Nicole won the Teen Queen beauty contest in 2006. The contract she signed with the organizer (Jolly
Lackson) when she won the competition contained the following clauses:
“7. Jolly will pay Nicole an amount of R20,000 per month during the period of her reign,
payable on the last day of every month. In return, Nicole will attend all functions and
public appearances and do modelling work whenever Jolly requires her to.
14. Nicole may not get engaged, married or pregnant during the period of her reign, which
will last until 30 June 2007. If Nicole breaches this clause, Jolly will be entitled to cancel
the contract, strip Nicole of her title and claim an amount of R500,000 from Nicole for her
breach.
21. This contract is the sole agreement between the parties, and no variation of the
agreement will be of any force and effect unless it is has been reduced to writing and

signed by the parties.”

At one of the functions Nicole attends near the end of her reign, she meets and falls madly in love with
Harry. She asks Jolly whether it would be possible for her to get engaged to Harry before the end of her
reign. Jolly tells her: “No problem. Just make sure that you keep it a secret from the press.” On 31 May
2007 Nicole and Harry get engaged at a private ceremony to which only Jolly is invited. A week later,

Nicole is horrified to read the following article in the newspapers:

“TEEN QUEEN STRIPPED OF HER TITLE!

Nicole, the reigning Teen Queen, has been fired by the organizer, Jolly Lackson after breaching her
contract with him. In a statement released early this morning, Mr Lackson said that he had cancelled the
contract with Nicole since she brought the competition into disrepute by getting engaged to Harry, even
though the contract clearly stipulated that she may not get engaged during her reign. Her place as Teen
Queen will now be taken by the runner-up, Paris Lohan. Miss Lohan and Mr Jackson have been dating

for the past few months.”



b)

d)
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Can Jolly rely on clause 14 of the contract despite the oral agreement that Nicole could get engaged
to Harry?
[5 marks]

Assume for purposes of this question that Jolly can rely on clause 14 of the agreement. Will Jolly be
entitled to claim the R500,000 from Nicole?
[5 marks]

Assume for purposes of this question that Jolly was not entitled to rely on clause 14 of the
agreement, and that he was therefore repudiated the contract by attempting to cancel it. Nicole
wishes to apply for a court order forcing Jolly to reinstate her as the Teen Queen. Advise Nicole on
her changes of success.

[S marks]

Assume for purposes of this question that Jolly was not entitled to rely on clause 14 of the
agreement, and that he was therefore repudiated the contract by attempting to cancel it. Nicole
decided to cancel the contract on 7 June 2007. Up to that date she completely complied with all her
obligations in terms of clause 7. She approaches you for advice. She has not been paid her monthly
salary for May 2007, nor has she received any part of her salary for June 2007. Advice Nicole what
amounts, if any, she may claim from Jolly.
[5 marks]
Total Question 2: [20]

Question 3

Kelly has been struggling with her weight for the past couple of years. One day she sees the
following advertisement in a newspaper: “Lose weight permanently with Miracle Slim Potion! Eat
as much you like and watch the kilo’s melt away! All you need to do, is to drink 2 teaspoonfuls of
Miracle Slim Potion a day. The secret ingredient in Miracle Slim Potion will dissolve your extra fat,

leaving you trim, slim and healthy.”

Kelly immediately goes to Miracle Slim’s store to enquire about the Potion. The saleswoman tells
her that she will lose at least 20 kgs in the first month of use. A delighted Kelly signs a contract to
buy 6 months’ supply of Miracle Slim Potion at a price of R500 per month (i.e. a total of R3,000).
However after using the product for one month, she is very disappointed to find that instead of

losing weight, she has picked up 6 kgs.
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a) Can Kelly escape the contract with Miracle Slim on the basis of misrepresentation?
[5 marks]

b) Assume that the contract signed by Kelly contains the following clause right above her
signature:
‘MONEY BACK GUARANTEE: Miracle Slim will refund the purchase price of the potion to

the customer if he/she did not lose any weight after using the product for 1 (one) month.’

However when Kelly tries to get a refund from Miracle Slim, they ask her whether she has eaten any
bread during the previous month. When she answers yes, they point to the following term on the

back of the contract signed by Kelly:

‘13. While using this product, customers may eat as much as they like of the following
foods: raw fish, raw vegetables and raw fruit. However Miracle Slim will not work if
customers eat any different kinds of food. The money-back guarantee will therefore not

apply if a customer eats any different kinds of food while using Miracle Slim.”

Although Kelly was aware that there were clauses on the back of the contract, she did not read them,
because there were so many of them, and they were printed in very fine print. She would never have

agreed to buy Miracle Slim if she had known about clause 13.

Advise Kelly whether she can escape the contract with Miracle Slim on the basis of mistake.
[15 marks]
Total: Question 3: [20]
Total marks [60]






