Freedom of speech: the underlying philosophy

Kinds of censorship

1. Autonomous censorship (self-control)

a. Ideal form of censorship: the individuals impose it on themselves

2. Social censorship

a. Censorship of speech and movement expected from the individual for the sake of social harmony

b. Community imposes certain codes of good conduct and good manners

3. State censorship as part of the criminal law system

a. extension of social censorship since rules formulated by the community to determine what may and may not be said freely, may be incorporated in rules enforced by the police, the courts and similar institutions 

b. May assume one of two forms:

i. A priori censorship or anticipatory control

1. preventative censorship: particular person or instance is given the authority to examine beforehand what will be said, written, published or performed. 

ii. Punitive censorship or penal censorship

1. Prior permission for the distribution of information need not be sought, but fines, punishment, imprisonment or compensation may be imposed on those responsible for the distribution of information, in whatever form, if it is beyond certain bounds laid down by the law.

2. Preferable to other forms mentioned as it creates a situation of legal certainty and the specific Act which creates the limitation usually requires intention from the accused. 

4. Administrative state censorship

a. Person is free to create communication material, to distribute it and even to possess it. Should an administrative body, however, later find that such material is undesirable, the person's conduct may be found to be an offence. 

5. Voluntary or internal censorship 

a. Individuals or instances come to a mutual agreement, without any legal duty being imposed upon them, to submit themselves voluntarily to certain restrictions on the information they may distribute. 

6. Concealed censorship 

a. Some people in positions of authority use their power to bring about censorship,

Freedom of speech and expression: the South African Constitution

Freedom of expression

Section 16 of the Constitution: freedom of speech clause:
1. Everyone has the right to freedom of expression, which includes

a. freedom of the press and other media

b. freedom to receive or impart information or ideas

c. freedom of artistic creativity; and

d. academic freedom and freedom of scientific research.

2. The right in subsection (1) does not extend to

a. propaganda for war

b. incitement of imminent violence; or

c. advocacy of hatred that is based on race, ethnicity, gender or religion and that constitutes incitement to cause harm.

· Bill of Rights does not contain a hierarchy of values in respect of the various fundamental rights. 

· Freedom of expression will frequently have to be weighed against many other fundamental rights
Access to information

Section 32 determines the following:
1. Everyone has the right of access to

a. any information held by the state; and

b. any information that is held by another person and that is required for the exercise or protection of any rights.

2. National legislation must be enacted to give effect to this right, and may provide for reasonable measures to alleviate the administrative and financial burden on the state.
Right to privacy

Section 14 determines the following:

1. Everyone has the right to privacy, which includes the right not to have

a. their person or home searched

b. their property searched

c. their possessions seized; or

d. the privacy of their communications infringed.
Limitation of rights
Section 36 determines the following:
1. The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including

a. the nature of the right

b. the importance of the purpose of the limitation

c. the nature and extent of the limitation

d. the relation between the limitation and its purpose; and

e. less restrictive means to achieve the purpose

2. Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the Bill of Rights.

Limitations that are constitutionally justifiable can be created in two ways:

1. Intratextually: by a section of the Constitution itself:
a. usually done by formulating the right restrictively

b. can also be created by means of the interaction of the different rights.

2. Extratextually, by “non-supreme, non-constitutional” legal rules which are also of a general nature and in accordance with the guidelines laid down by the Constitution in this regard
Infringement of any of the fundamental rights in chapter 2 is permissible when following 4 requirements are met:

1. A right may be limited only by law of general application
a. Legislation must apply generally, and not to individual cases alone.

2. The limitation must be reasonable
a. Reasonableness is determined by means of objective norms

b. Reason for the limitation must be of sufficient importance to warrant overriding a constitutionally protected right or freedom
3. Limitation has to be justifiable in an open and democratic society based on human dignity, equality & freedom
4. Proportionality
a. Limitation is permissible to the extent that it is reasonable and justifiable

b. Limitation should be important enough for a greater value to be attached to it than to the ratio for the protection of the right.
c. Way in which the limitation operates, should be in relation to the desired objective

Interpreting the Bill of Rights

Section 39 determines the following:
1. When interpreting the Bill of Rights, a court, tribunal or forum

a. must promote the values that underlie an open and democratic society based on human dignity, equality and freedom

b. must consider international law; and

c. may consider foreign law.

2. When interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.

3. The Bill of Rights does not deny the existence of any other rights or freedoms that are recognised or conferred by common law, customary law or legislation, to the extent that they are consistent with the Bill.
The press and printed matter

Press organisations

1. Print Media SA
a. Umbrella organisation 

b. Primary functions:

i. market print media

ii. lobby and debate print issues with government and other stakeholders

iii. interact with other newspaper industry bodies on matters of mutual interest

iv. promote and market the use, benefit and value of print media in every way, in preference to other types of media

v. advocate adherence by members to generally accepted principles of fair practice in the marketing and selling of print media

c. Three constituent bodies:
i. Newspaper Association of Southern Africa (NA)
ii. Magazine Publisher's Association (MPA) 
iii. Community Press Association is dedicated to rural/regional newspapers.

2. Newspaper Association

a. Aim:
i. to promote the interests of the newspaper industry and those connected with the publication of news and newspapers
ii. to represent, express and give effect to the opinions and requirements of its members on all questions which affect the interest of newspapers throughout Southern Africa.

b. Responsible for representing the interests of members within the newspaper industry.

c. Membership is voluntary and members agree to abide by the code of conduct

Press Ombudsman
· Members of the public who have complaints or concerns about reports in newspapers and magazines can submit their grievances to the Ombudsman.
· Not an administrative body: thus does not have administrative authority 
· Members submit themselves voluntarily to the Press Ombudsman on the basis of agreement and their membership of the Newspaper Association

· May investigate and adjudicate any alleged infringement of the code by members of the Newspaper Association who have accepted its jurisdiction. 

· Objective: to prevent media reporting and comment in South Africa from:

· being factually incorrect

· containing unfair comment

· endangering state security or law and order

· damaging race relations

· being obscene

· violating an individual's privacy (provided that such violation may be justifiable if in the public interest)

General provisions regarding printed matter

Imprint Act 43 of 1993 regulates certain aspects with regard to printed matter.

Printed matter: For the purposes of this Act, printed matter is defined in section 1 as ... any picture or any mark conveying any meaning which has been affixed on any material or has been produced by impressing or transferring other material thereon.
1. All printed matter produced and distributed in South Africa must 
a. bear a notice with the words “Printed by ...”, followed by the full and correct name of the printer or a registered abbreviation of the same
b. the full and correct address where he or she conducts his or her printing business
2. Particulars must be affixed by the printer in legible type in any of the official languages of the Republic (s 2). 
3. Failure to comply with these provisions is a punishable offence

4. Provision does not apply to printed matter which is not intended for public sale or public distribution.

5. Anyone who does not run a printing business, but who may undertake printing work on occasion, would not fall under the provisions of this Act

6. Offence is committed by the person who does the actual printing, and not by the person who publishes the printed matter on which the name and address of the printer do not appear.

7. Minister is authorised to exempt any type of printed matter from the provision that the name and address of the printer must appear on it

8. Printed matter printed abroad may not be distributed in SA: unless name of the country of origin is affixed.
Compulsory forwarding of copies of publication to libraries
Legal Deposit Act 54 of 1997 makes provision for the preservation and cataloguing of documents emanating from or adapted for South Africa, in order to preserve the national documentary heritage. 

1. Publishers have to forward copies of documents published by them to certain libraries. 

2. Failure to do so constitutes a punishable offence.

3. Libraries to which documents should be sent are known as places of legal deposit
4. I.t.o. places of legal deposits:

a. publisher must bear the cost of the documents supplied.

b. prescribed number of copies of documents should not be more than five.

c. State Library in Pretoria must, apart from receiving a copy of a document, also receive certain prescribed information pertaining to that document.

d. Supply of copies should take place within 14 days after public distribution of the document has commenced.

5. Act applies only to documents:
a. published in South Africa

b. produced abroad for a South African publisher and imported into South Africa

c. produced abroad and adapted for the South African market

6. Exemptions:

a. Minister may, after consultation with the Legal Deposit Committee, exempt publisher from obligation if

i. High unit cost of the publishing of a particular document or its unique or labour-intensive production method causes the publisher serious financial or other hardship

b. Minister may not exempt publisher from supplying the information required

c. May be granted where a certain library does not require the document.

7. Default of the publisher: publisher fails to supply the documents required: 

a. officer authorised by Minister may demand that the document be supplied within 30 days. 
b. should publisher disregard this notice: officer may purchase the document or cause a reproduction thereof to be made and recover the cost thereof from the publisher. 
c. where officer is not successful in either acquiring the document or the cost, civil proceedings may be instituted against the publisher.

8. Duties of places of legal deposit:

a. Places of legal deposit have to receive, preserve and catalogue the documents they receive and ensure freedom of access for the public

b. State Library Pretoria must furthermore compile a national bibliography and statistics of the South African production of published documents.
c. South African Library and the National Film, Video and Sound Archives must preserve at least one copy of each document supplied for current and future use.
d. Duties of an official publications depository: serve as a centre for promoting public awareness of, and access to official publications and information held by the government and to provide public access to databases and other information sources to which the public may gain access under any law
Legal definition of a newspaper
· Important to determine precisely what type of publication will be regarded as a “newspaper” for purposes of any statutory provision requiring publication in a “newspaper”.
· Legislature’s intention with the provision that advertisements should be placed in a “newspaper”: 
· to ensure that information be distributed as widely as possible amongst the general public by means of the printed word so that in that way those members of the public who could not be reached by means of the official mouthpiece could also be informed. 
· Quality of the publication should be of such a nature that it enjoys a wide circulation.
The regulation of telecommunications and broadcasting
· There are two main streams of regulation: 

· Telecommunication regulated by the Telecommunications Act, 1996 and other statutes

· Broadcasting being regulated mainly by the IBA Act, 1993, 

· One regulatory body: ICASA, implementing both statutes
· What applies to telecommunication applies to broadcasting, the reverse not necessarily being true

· All legal principles applicable to communication as such also apply to telecommunication (and to broadcasting)

Broadcasting v telecommunication:

1. Broadcasting 

a. creates a one-way communication

b. single common message that is delivered to a vast number of persons

2. Telecommunication 

a. include interactive communication where both sender & recipient take part in communication process

b. generally a one-to-one type of communication

Telecommunications

How are telecommunication regulated?

Following considerations:

1. international law comprising the various treaties and agreements to organise communication across our borders

2. domestic measures and laws functioning at a national level
International instruments and organisations:
1. The International Telecommunications Union (ITU) and the African Green Paper

a. Developed by the ITU as a guide to African countries for regulating their telecommunication services

b. Recommends :

i. a regulatory authority be created by means of legislation.

ii. conditions for fair competition be created in order to ensure that customers derive all the expected benefits

2. The World Trade Organisation (WTO)
a. General Agreement on Trade in Services (GATS)
b. WTO members are required to 

i. Establish independent regulators that will be separate from, and not accountable to, any supplier of basic telecommunication services. 

ii. Apply measures to ensure that anticompetitive practices do not develop, or are not maintained.

3. The Telecommunications Regulators' Association of Southern Africa (TRASA)
a. Formed by SADC

b. Aim: increase communication and co-ordination between regulatory authorities in the SADC region

National measures and laws applied domestically

Controlled by the national legislative authority on a national level.
Legislation regulating telecommunication can be classified into the following three groups:

1. Statutes regulating the means of transport who may provide the facilities for transferring a message from one user to another (telecommunication-specific legislation.)
2. Statutes regarding the interrelationship of different providers of the same services as mentioned under the first group above (i.e. statutes on competition and similar aspects.)
3. Statutes that have a bearing on the content of the messages that are transferred. (i.e. statutes and legal rules that are not necessarily limited to telecommunications, but that apply to communication as such.)
Telecommunication-specific statutes
1. The Electronic Communications Act (“the EC Act”) 36 of 2005
a. Aim: provide for convergence in the broadcasting, broadcasting-signal-distribution and telecommunications sectors that had previously been regulated separately and in a different manner

2. The Independent Communications Authority of South Africa Act (“The ICASA Act”) 13 of 2000
a. provides for the establishment of ICASA

b. Purpose: regulate broadcasting and telecommunications in the public interest. 

c. Primarily administrative/procedural in nature; prescribes composition, powers and functions of ICASA.

3. The Competition Act 89 of 1998
a. Competition Commission has been created to act as mediator between different regulatory entities and to coordinate and harmonise the exercise of jurisdiction where more than one body has jurisdiction in a dispute in a specific industry. 

b. Contains prohibitions regarding various competitive practices i.e. restrictive practices, price fixing, etc.
4. The Electronic Communications and Transactions Act (“The ECT Act”) 25 of 2002

a. Deals with: electronic communications and transactions. 

b. Seen as an addition to the EC Act, 2005
5. The Regulation of Interception of Communications and Provision of Communication-Related Information Act(“Interception Act”) 70 of 2002
a. Sets out the circumstances under which government entities or other persons may or must intercept or monitor communications.

6. The Space Affairs Act 84 of 1993
a. Refers to: government's policy regarding space affairs; makes provision for space regulation and space-related activities
b. Regulates: sending and receiving of communication messages via satellite

7. The Post Office Act 44 of 1958

a. Makes provision for: formation of Telkom

8. The Legal Succession to the South African Transport Services Act 9 of 1989 and The Eskom Conversion Act 13

a. Provides: Transnet & Eskom may both operate a private telecommunications network.

9. The Sentech Act 63 of 1996

a. Provides for: transfer of Sentech from the SABC to the state

b. Broadened Sentech's sphere of functioning, enabling it to operate as a carrier of carriers, and a provider of multimedia services

10. The State Information Technology Agency Act (“The SITA Act”) 88 of 1998

a. Made provision for: creation of the State Information Technology Agency

11. The Electronic Communications Security (Pty) Ltd Act 68 of 2002

a. Principal object: ensure the security of critical electronic communications held by organs of state and to protect these communications against unauthorised access.
Who regulates telecommunications?
1. Minister of Communications:
a. Powers are prescribed in the EC Act, 2005, and the ICASA Act, 2000

b. Powers include:

i. issue policy directions to ICASA that are consistent with the objects of the EC Act, 2005, 

ii. direct ICASA to undertake any special investigation and enquiry on any matter within its jurisdiction
iii. appoint ICASA councillors

2. Department of Communications:
a. Main responsibility: assist the Minister
3. ICASA:
a. independent juristic body that is subject only to the Constitution and the law
b. obliged to perform its functions in a manner that is consistent with the obligations of the Republic under any applicable international agreement

c. must be impartial and must perform its functions without fear, favour or prejudice

d. must function without any political or commercial interference

e. bound by the Promotion of Administrative Justice Act 3 of 2000:
i. should thus ensure that its actions are lawful, reasonable and procedurally fair

f. Powers and duties:
i. day-to-day regulation of the electronic-communications industry

ii. power to make regulations
iii. licensing authority: participates actively in the licensing process and in the issuing of licences
iv. must be independent from all industry participants and from the government

v. owes its primary obligation to consumers

vi. monitor the broadcasting industry to ensure compliance with broadcasting laws and regulations

vii. design and implement the broadcasting-licence conditions

viii. administer, manage and plan the broadcasting-services frequency bands

ix. review and consider any technical matters relating to broadcasting referred to it by the Minister

4. Competition Commission
Independence of telecommunications regulators
Used with regard to telecommunications: implies an independence to implement such policy without undue influence from politicians or private interested parties
Requirements for independence

1. Institutions should be subject only to the Constitution and the law.

2. Institutions should be impartial & should exercise powers & perform functions without fear, favour or prejudice.

3. Other organs of state should assist and protect these institutions through legislative and other measures to ensure their independence, impartiality, dignity and effectiveness.

4. No person or organ of state may interfere with the functioning of these institutions.

5. The institutions should be accountable to the National Assembly
Licensing
“Licence” means a licence granted by the relevant authority (ICASA) that defines the rights and duties of a particular electronic-communications service provider, a radio-frequency user or an equipment supplier.

Electronic-communications-service licence has two purposes:
· Authorises the licensee to provide a specified service or to operate electronic-communications facilities.
· Defines the scope and ambit of such authority.
Radio-frequency-spectrum licence:
· Allows electronic-communications service providers to use radio frequency in order to fulfil their obligations. By enabling them to transmit a signal by radio.
Electronic-communications equipment or facility licence:

· Needed for using, supplying, selling, offering for sale, leasing or hiring any type of electronic-communications equipment or facility.
· ICASA may exclude certain equipment from this requirement, or may prescribe the circumstances in which such equipment would not need approval.

Objects of licensing
1. Primary tool of regulation in the electronic-communications regulatory framework in South Africa

2. Additional reasons:

a. promote the universal provision of electronic-communications networks and electronic-communications services and connectivity for all
b. encourage investment and innovation in the communications industry
c. promote competition within the information, communications and telecommunications (ICT) sector
d. ensure efficient use of the radio-frequency spectrum
e. promote an environment of open, fair and non-discriminatory access to broadcasting services, electronic-communication networks and electronic-communication services
f. ensure that the needs of local communities and disabled persons are taken into account 

g. ensure the provision of a variety of quality electronic-communications services at reasonable prices
h. promote the interests of consumers with regard to the price, quality and variety of electronic-communications services
i. provide assistance and support towards human-resources development within the ICT sector
j. ensure information security and network reliability
International obligations
GATS comprises the following three principles directly related to licensing in the field of telecommunications:

1. that access to telecommunications services should be granted to operators from WTO member states in terms “no less favourable” than those granted to service providers from South Africa or other states unless there are exemptions in a particular country's schedule of commitments (the so-called “most-favoured-nation treatment”)

2. that all laws and rules affecting trade in services should be published (transparency) 

3. that licensing conditions should not operate as unnecessary barriers to trade

The categories of telecommunication-services licence
I.t.o. EC Act, 2005, the following types of service have been introduced:

1. electronic-communications-network services (ECNS)

2. electronic-communications services (ECS)

3. broadcasting services
Broadcasting
Broadcasting Act 4 of 1999 and the Electronic Communications Act (“the EC Act”) 36 of 2005
Main purpose of the Broadcasting Act: 

1. to establish and develop a new broadcasting policy in the public interest by transforming the SABC from a state broadcaster to a public broadcaster

2. to “open up the airwaves for new broadcasters”.
Broadcasting Act was an attempt to bring the broadcasting system in line with the democratic values of the Constitution, 1996, and to enhance and protect the fundamental rights of citizens.

The licensing framework in terms of the EC Act, 2005
All provisions of the Broadcasting Act, 1999, were repealed by the EC Act, 2005, except:

· those relating to the existing public broadcaster, the SABC, 

· the services and licence categories set out in section 5 of the EC Act 

· the South African Broadcast Production Advisory Body
I.t.o. EC Act, 2005, the following types of service have been introduced:

1. electronic-communications-network services (ECNS)

2. electronic-communications services (ECS)

3. broadcasting services
Definitions
Electronic-communications-network service: 

1. a service whereby a person makes available an electronic-communications network, whether by sale, lease or otherwise

a. for that person's own use for the provision of an electronic-communications or broadcasting service

b. to another person for that other person's use in the provision of an electronic-communications or broadcasting service, or

c. for resale to an electronic-communications-service licensee, broadcasting-service licensee or any other service contemplated by this Act

Electronic-communications service:
any service provided to the public, sections of the public, the state or the subscribers to such service, consisting wholly or mainly of the conveyance by any means of electronic communications over an electronic-communications network, but excluding broadcasting services

Broadcasting:
1. any form of unidirectional electronic communications intended for reception by
a. the public
b. sections of the public, or
c. subscribers to any broadcasting service, whether conveyed by means of radio-frequency spectrum or any electronic-communications network or any combination thereof

Broadcasting service: 

any service consisting of broadcasting and which service is conveyed by means of an electronic-communications network
Service providers must obtain either an individual or a class licence, or be exempt from licensing.
Services requiring individual licences:

1. communications networks (ECNS) of a national or provincial scale operated for profit

2. commercial broadcasting & public broadcasting of a national/provincial scale whether free-to-air or subscription

a. free-to-air: service that is broadcast and capable of being received without payment of subscription fees

3. voice-telephony-communications services (ECS) using numbers from the national numbering plan

4. communications-network services (ECNS), communications services (ECS) or broadcasting services where a state entity owns more than 25%

5. other services found by ICASA to have a significant impact on socioeconomic development

ICASA must make regulations prescribing the following:

1. a numbering plan that must be kept updated for the efficient use and allocation of numbers

2. measures to ensure the creation of a national number-portability database
a. Number portability: ability of subscribers to an electronic-communications service to retain their existing numbers without impairment of quality, reliability, or convenience when switching from one electronic- communications-service licensee to another

Services requiring class licences:

1. communications networks (ECNS) of municipal scale operated for profit

2. community broadcasting and low-power services, whether free-to-air or subscription

3. other services where ICASA finds that they do not have significant social or economic impact
Exempt services:

1. communications services (ECS) provided not for profit

2. communications services (ECS) provided by resellers

3. private communications networks (ECNS) where excess capacity is not resold

4. local-area networks

5. other services as determined by ICASA.
Classification of broadcasting services
Broadcasting service: a single, defined service consisting in the broadcasting of television or sound material to the public or sections of the public or to subscribers to such service. 

This system must:

1. be varied and comprehensive, providing a balance of information, education and entertainment meeting the broadcasting needs of the entire population in terms of age, race, gender, interests and background

2. be varied and offer a range of local content and analysis

3. be drawn from local, regional, national and international sources

4. provide a reasonable, balanced opportunity for the public to receive a variety of points of view on matters of public concern

5. provide a significant place for programmes produced by the independent production sector

6. comply with the Code of Conduct for Broadcasters
To achieve the purposes set out in the Broadcasting Act, 1999 (and EC Act, 2005), provision is made for a three-tier structure of broadcasting services in the Republic, namely:

1. a public broadcasting service

2. a commercial (or private) broadcasting service

3. a community broadcasting service
Public broadcasting
1. any broadcasting service provided by the SABC
2. a broadcasting service provided by any other statutory body, or

3. a broadcasting service provided by a person who receives his or her revenue, either wholly or partly, from licence fees levied in respect of the licensing of persons in relation to sound radio sets and in relation to television sets, or from the State

and must include a commercially operated broadcasting service provided by a person referred to in paragraphs (a), (b) or (c) of this definition,

Public broadcasting service: any broadcasting service provided by the SABC or other public state-owned enterprise

SABC may draw revenues from advertising, sponsorships, grants and donations, licence fees levied in respect of persons in possession of television sets, as well as from grants received from the state.

Commercial (private) broadcasting

Broadcasting service that operates for profit/as part of a profit entity but excludes any public broadcasting service.
Objectives of commercial broadcasting services:

1. to provide a diverse range of programming addressing a wide section of the South African public

2. to provide programming in all the official languages of South Africa

3. to reflect the culture, character, needs and aspirations of the people in the regions that they are licensed to serve, but subject to licence conditions (s 30 of the EC Act)
Community broadcasting

A “community broadcasting service” is a broadcasting service that:

1. is fully controlled by a non-profit entity and carried on for non-profit purposes

2. serves a particular community

3. encourages members of the community served by it or persons associated with or promoting the interests of such community to participate in the selection and provision of programmes to be broadcast in the course of such broadcasting service, and

4. may be funded by donations, grants, sponsorships or advertising or membership fees, or by any combination of the aforementioned
Licensing system
Broadcasting-signal-distribution licences
· Nobody may provide any broadcasting services without being duly licensed.
· Broadcasting-signal-distribution licences are granted and issued by ICASA in order to provide signal distribution for broadcasting purpose.
· Broadcasting-signal distribution: the provision of a “transport system” that takes information from the point where it is created to the target area for which it is intended. The licensee of such a licence does not have any input in the content of the information that is transported but is merely the carrier of the message.
Broadcasting licences

· Required by persons wishing to send a certain message to their clients. 
· Can be done only if the broadcaster concerned was issued a broadcasting licence by ICASA. 
· Broadcasting licences can be granted for either television or sound material. 
· Following categories of licence may be issued for both sound and television services:
· a public-broadcasting-service licence

· a commercial- (private-) broadcasting-service licence

· a community-broadcasting-service licence

Applying for licences 
ICASA, in terms of section 5(7) of the EC Act, 2005, was tasked with prescribing regulations for the licensing regime, the final regulations for applying have not been published yet.

Limitations regarding the control of broadcasting services:

1. Foreign persons may not, for example, exercise control over a commercial broadcasting licensee or have a financial interest in it comprising more than 20% of its value.

2. No person may directly/indirectly exercise control over more than one commercial television-broadcasting licence

3. A person controlling a newspaper may not acquire or retain a financial control in both a radio and a TV licence
Offences regarding licenses
It is an offence for a licensee to:

· furnish any false information in an application for a licence or a transfer or renewal of a licence

· broadcast without a licence, or to provide broadcasting-signal-distribution services without a licence

· transfer a licence contrary to the provisions of the Act

· fail to keep proper records

· fail to comply with any order of ICASA in terms of the ICASA, or any underlying, Act

· fail to produce a licence if asked by an authorised person to produce one

· fail to attend a hearing of ICASA if required in terms of the Act to attend

· make a false statement to ICASA

· wilfully interrupt any hearing or inquiry by ICASA
Enforcement of licence conditions
1. Complaints and Compliance Committee (CCC) was established in terms of the ICASA Act in order to assist the ICASA Council in effectively enforcing and performing its powers and duties.
2. CCC must investigate, and hear if appropriate, and make findings on

a. all matters referred to it by ICASA

b. complaints received by it, and

c. allegations of non-compliance with this Act or the underlying statutes

3. CCC monitors licensees to determine whether they comply with

a. the terms, conditions and obligations imposed by the respective licences

b. the Code of Conduct of the CCC

c. the Code of Advertising Practice (as from time to time determined and administered by the ASA
Regulation of broadcasting content
Broadcasting content is regulated in two ways: compulsory regulation or voluntary regulation.
Compulsory regulation

Governmental regulation of broadcasting content is done by means of the EC Act, 2005. Regulates:
· Local content

· Advertisements

· Political broadcasting

· The Code of Conduct for Broadcasters
Complaints and Compliance Committee (CCC): monitors regulation of broadcasting content.
Complaints procedure:
1. Any interested persons having reason to believe 

a. a licensee to be guilty of any non- compliance with the terms and conditions of its licence or 

b. with the provisions of the ICASA Act, 2000, or underlying statutes, 

2. may lodge a complaint in that respect with ICASA 

3. within 60 days of becoming aware of the alleged non-compliance.

4. Any complaints should be lodged in writing with ICASA, who will refer it to the CCC. 

5. The CCC will adjudicate on the matter and give the complainant and the respondent the opportunity to make representations and to be heard in this regard. 

6. After hearing the matter, the CCC will give a finding. 

7. The CCC will also recommend steps to be taken by ICASA if non-compliance with the EC Act has been proved
Powers of ICASA in cases of proven non-compliance with the Code of Conduct:

ICASA can make any of the following orders:

1. direct the licensee to desist from any further contravention

2. direct the licensee to pay a fine

3. direct the licensee to take remedial steps as recommended by the CCC

4. where the licensee has repeatedly been found guilty of material violations,

a. prohibit a licensee from carrying on broadcasting for such period as recommended by the CCC, provided that such period will not be longer than 30 days, or

b. amend or revoke his or her licence, and

c. direct the licensee to comply with any settlement
Voluntary regulation
Broadcasting Complaints Commission of South Africa (BCCSA):

1. Totally independent and self-regulatory body 

2. Established by the National Association of Broadcasters of Southern Africa (NAB) to adjudicate upon complaints against the electronic broadcasting industry (television and radio) i.t.o. an accepted code of conduct. 

3. Aim: 
a. to ensure that high standards are maintained in the broadcasting industry

b. facilitate speedy and cost-effective mediation of complaints in respect of members of NAB who have subjected themselves to the jurisdiction of the Commission and its code of conduct
The rules of procedure of the BCCSA

1. Complaint must be lodged as soon as possible, but not later than 10 days after the date of broadcast or the date of any other alleged contravention of the code.

2. Complaints may be lodged personally, by telephone or in writing. 

3. The registrar refers all complaints to the adjudicator:

a. Adjudicator will then request from the broadcaster concerned a copy of the material that was broadcast and that resulted in the complaint.
4. The adjudicator may accept only a complaint that
a. is not anonymous, 
b. that in his or her opinion is not fraudulent, trivial, malicious or vexatious
c. does not concern an advertisement broadcast by a member of NAB that is also subject to the Code of Conduct of ASA.
Sanctions of the adjudication committee

1. The adjudicator or adjudication committee may dismiss the complaint if it is regarded as unfounded

2. Where the adjudicator or adjudication committee finds the member of NAB to have contravened the Code, it may impose sanctions on such a member:

a. a reprimand 

b. an order that a correction and/or summary of the findings of the adjudication committee be broadcast by the respondent in such a manner as the committee may direct

c. an order that the respondent in broadcasts give reasonable access on an equal basis to political parties, organisations or movements or candidates who have not been given a fair opportunity to express their viewpoints during an election period

d. an order that a fine of up to R30 000 be paid
The film industry
Registration of Copyright in Cinematograph Films Act 62 of 1977
1. Copyright Act 98 of 1978 does not prescribe any formalities that have to be complied with before copyright in a work may be obtained.

2. Provided that the common law and statutory requirements for the establishment of copyright are met, protection of copyright in a work is automatically granted.

3. In order to facilitate proof of copyright, the Registration of Copyright in Cinematograph Films Act 62 of 1977 was promulgated. 

4. Act makes provision for a system whereby copyright in films may be registered voluntarily. Thus: existing basic copyright legislation has been supplemented. 

5. Registration of copyright in films is completely optional.
National Film and Video Foundation Act 73 of 1997
In terms of the National Film and Video Foundation Act 73 of 1997, a juristic person, known as the National Film and Video Foundation was established to promote and develop the film and video industry.

Objects of the Foundation:
Objects of the Foundation are:

1. to develop and promote the film and video industry;

2. to provide, and encourage the provision of opportunities for persons, especially from disadvantaged communities, to get involved in the film and video industry;

3. to encourage the development and distribution of local film and video products;

4. to support the nurturing and development of and access to the film and video industry; and

5. in respect of the film and video industry, to address historical imbalances in the infrastructure and distribution of skills and resources.

Functions of the Foundation:
In order to achieve its objects, the Foundation may:

1. render support, including, but not limited to, financial support, advice and information, to any person, organisation or institution;

2. determine which field of the film and video industry should have preference for the purpose of support thereof;

3. conduct research into any field of the film and video industry and compile and maintain databases, including but not limited to, databases of persons, organisations, institutions, equipment and facilities connected with the film and video industry;

4. make bursaries and loans available to students for local and overseas studies;

5. nationally and internationally facilitate and promote liaison between individuals and institutions;

6. make grants and grant loans to any person, organisation or institution in order to provide facilities to support the development and promotion of the film and video industry.
Legal Deposit Act 54 of 1997

In terms of the Legal Deposit Act 54 of 1997 a publisher must for each published document supply to the prescribed places of legal deposit the prescribed number of copies in the format and of the quality prescribed for each version and type of medium, provided that such number shall not exceed five.
Regulation of pornography: the Films and Publications Act

Purpose and ambit of the Films and Publications Act 65 of 1996
Act aims at:
· regulating the distribution of certain publications and the exhibition and distribution of certain films. 

· making the exploitative use of children in pornographic publications, films or on the Internet, punishable.
Publication:

1. any newspaper, book, periodical, pamphlet, poster or other printed matter;

2. any writing of typescript which has in any manner been duplicated;

3. any drawing, picture, illustration or painting;

4. any print, photograph, engraving or lithograph;

5. any record, magnetic tape, soundtrack, except a soundtrack associated with a film, or any other object in or on which sound has been recorded for reproduction;

6. computer software which is not a film; (''computer software'' is furthermore also defined in section 1)

7. the cover or packaging of a film; and

8. any figure, carving, statue or model

9. any message or communication, including a visual presentation, placed on any distributed network, including, but not confined to, the Internet

Film:
1. any sequence of visual images recorded on any substance, whether a film, magnetic tape, disc or any other material, in such a manner that by using such substance such images will be capable of being seen as a moving picture;

2. the soundtrack associated with and any exhibited illustration relating to a film as defined in paragraph (a);

3. any picture intended for exhibition through the medium of any mechanical, electronic or other device

Visual presentation:
1. a drawing, picture, illustration, painting, photograph or image; or

2. a drawing, picture, illustration, painting, photograph or image; or any combination thereof, produced through or by means of computer software on a screen or a computer printout
The administrative framework for the implementation of the Act
Complaints and applications concerning publications
1. Publications are not submitted to any form of pre-censorship. 

2. Any publication can therefore be distributed without authorisation of the Board. 

3. Once a publication has been published & a member of the public feels that it should be subjected to censorship, such a person may lodge a complaint with the Board and provision is made that in such a case the publication may be censored:

a. The complaint is directed to a classification committee. 

b. The publisher of that publication is informed and he or she is given reasonable notice of the place, date and time when the hearing will take place

c. Classification committee then examines and considers the content of the publication and where the publication falls within the ambit of the schedules and classifies it

d. Classification committee thereafter informs the chief executive officer of its decision

e. Reason for the classification must also be revealed
Classification of films

1. All films and videos must be submitted for classification before they can be screened or distributed. 

2. It is an offence to screen in public or distribute a film or video which has not been classified. 

3. In the case of films we therefore have a priori censorship.
4. Any person who applies for the classification of a film should submit his or her application to the chief executive officer in the prescribed form with the prescribed fee.
a. The chief executive officer then refers the application to a classification committee. 
b. The applicant arranges with the committee for the screening of the film. 
c. The committee examines the film and classifies it as XX, X18, R18 or unclassified.
d. Committee may determine that certain portions be excised
e. R18 classification: committee may determine the prescribed age of prospective viewers or that consumer advice be given to viewers beforehand regarding the content of the film. 

f. Committee informs the chief executive officer of:

i. its decision

ii. reasons there for 

iii. the particular clause on which the decision is based 
iv. the conditions imposed.

g. The chief executive officer informs the applicant and furnishes the applicant with a certificate on which the classification is set out

Exemptions: Publications & films
Circumstances in which these exemptions are granted:

1. People who distribute, publish, import or possess publications or films can apply for an exemption from sections 25, 27, 28 of the Act where bona fide purposes will be served by such exemption.

2. Newspapers published by publishers who are members of the Newspaper Association and posters of newspapers issued as advertisement of the newspaper are not subject to the provisions of the Act in any case.

3. The exhibiting of films to people in the course of their business as distributors of films is automatically not subject to the provisions of the Act.

4. Certain films may be exempted from section 26 (exhibition without classification). This is done by means of a permit or a notice in the Gazette.

5. The holder of a broadcasting licence in terms of the Electronic Communications Act 36 of 2005 who is subject to section 56 of that Act is exempted from the duty to apply for a classification of a film and will not be subject to the classification imposed by the Board except where it relates to XX or has not been classified but falls within the ambit of an XX classification.

6. The holder of a licence to conduct the business of adult premises may exhibit publications and films with X18 classification on his or her premises if it is done in such a way that people under the age of 18 years do not have access to such publications or films.

Offences created by the Act
Offences created in the case of publications
1. XX may not be distributed or advertised for distribution.

2. X18 may not be distributed.

3. R18 or F18 may not be distributed in conflict with any conditions imposed
4. The publisher of any publication must print his or her name and business address in the publication.
Offences created in the case of films
1. Unclassified films/films classified as XX may not be screened in public or distributed.

2. Films classified as X18 may not be screened in public or distributed.

3. The cover and packaging of a film as well as advertisements relating to the film in publications and newspapers (including newspapers of members of NA) must display the classification, the age restriction, and consumer advice which applies.

4. Exhibitors or distributors of films must be registered with the Board as such.

5. Advertisements or trailers of films with X18 classification may not be screened during the same screening session or on the same video or film as may be screened to people under the age of 18 years.

6. Films may not be exhibited in public or distributed in conflict with any condition imposed by the Board.

7. When a film has been classified, the distributor of the film must provide a certificate when handing over the film to somebody else. Failure to provide the certificate, or providing an incorrect certificate, is an offence This certificate must indicate:

a. that the film has been classified

b. if classification required excisions, a statement that the excisions were made

c. a statement that X18 or R18 classification applies if it is the case

d. the age restriction imposed, if any

e. particulars of consumer advice, if any 

8. Films classified as XX or unclassified films which fulfil the requirements of XX classifications or that produce religious hatred, may not be broadcast.
Offences in the creation, production, importation and possession of publications and films

· Creation, production, importation & possession of films & publications that contain scenes/visual representations relating to sexual conduct where people under 18 are involved/where there is lewd display of nudity is an offence. 
· Distribution of such films is also an offence.
Offences in the distribution of publications

· Distribution of a publication containing the visual presentations or description of the acts described in the XX classification and the X18 classification is prohibited.
· The State must prove that the Board has not given a decision which results in the fact that the publication does not contain the presentation or description mentioned above.
Offences of advocating war, violence and hatred

Publications, films, entertainment or plays may not be made available to the public when these:

1. amount to propaganda for war

2. incite imminent violence

3. advocate hatred based on race, ethnicity, gender or religion and which constitutes incitement to cause harm

Discussions, arguments and opinions of a bona fide scientific, documentary, artistic, literary, religious nature are excluded from these provisions.
Criteria for the classification of publications
1. XX
a. when judged in context, contain visual presentations of

i. child pornography

ii. explicit violent sexual conduct

iii. bestiality

iv. explicit sexual conduct which degrades a person & which constitutes incitement to cause harm
v. explicit infliction of extreme violence which constitutes incitement to cause harm 

b. describe predominantly and explicitly child pornography

c. advocate hatred based on religion and constitute incitement to cause harm

2. X18
a. contain visual presentations of sexual conduct which in the case of sexual intercourse includes an explicit visual presentation of genitals

b. describe predominantly or explicitly

i. explicit violent sexual conduct

ii. bestiality

iii. explicit sexual conduct which degrades a person & which constitutes incitement to cause harm
iv. explicit infliction of extreme violence which constitutes incitement to harm
v. explicit sexual conduct

3. R18

a. containing harmful or disturbing material against which children should be protected

b. age limit (up to 18) can be placed on the publication with a distinct notice of the restriction

c. the publication may only be distributed in a sealed and, if necessary, an opaque wrapper with a notice of the applicable restriction

4. F18

a. applies to periodical publications where six consecutive publications are likely to contain material which falls under the R18 classification and the publisher or his or her representative consents to the order

5. Excluded

a. Bona fide scientific, documentary, literary or artistic publications

b. Bona fide scientific, documentary, dramatic, artistic, literary or religious publications on religious hatred 

c. Bona fide discussions, arguments or opinions on the subject when these pertain to religion or matters of public interest

Criteria for the classification of films
1. XX

a. Applies to a film which contains any of the following scenes whether simulated or real:

i. child pornography

ii. explicit violent sexual conduct

iii. bestiality

iv. explicit sexual conduct which degrades a person & which constitutes incitement to cause harm

v. explicit infliction or effects of extreme violence which constitutes incitement to cause harm

b. A film which advocates hatred based on religion and which constitutes incitement to cause harm

2. X18

a. Applies to a film which contains scenes, whether simulated or real, of

i. explicit sexual conduct, which in the case of sexual intercourse includes an explicit visual presentation of genitals

3. Age restrictions

a. May only be imposed if the committee concerned is of the opinion that it is necessary to protect children in that particular age group against harmful or disturbing material depicted in the film

4. Excluded

a. XX or X18 classification will not be applicable to bona fide scientific, documentary, dramatic or artistic films

b. Bona fide scientific, documentary, dramatic, artistic or religious films on religious hatred are excluded from the XX classification, as well as films which amount to bona fide discussions, arguments or opinions on the subject when these pertain to religion or matters of public interest
Child pornography
Films and Publications Act 65, section 27(1) of this Act prohibits:

1. the creation, production, importation and possession of a publication which contains a visual presentation of child pornography, or

2. the creation, distribution, production, importation and possession of a film which contains a scene or scenes of child pornography

De Reuck v Director of Public Prosecutions
Possession of virtual child pornography
Two conflicting decisions: 

1. R v Sharpe (2001) 

a. Supreme Court of Canada ruled that legislation prohibiting virtual child pornography was not, in principle, unconstitutional. Fifteen months later the 

2. Ashcroft v Free Speech Coalition (2002)

a. United States Supreme Court came to the opposite conclusion. 

b. Court determined that child pornography which is the genuine article should be banned as it is linked to the crime from which it came. 
c. However, prohibiting speech that records no crime and creates no victims is unacceptable.

In South Africa, the definition of child pornography includes virtual child pornography.
Court reporting
Attendance of judicial proceedings
Criminal proceedings

Criminal Procedure Act 51 of 1977, section 153 makes provision for certain instances where court proceedings need not occur in open court:

1. If it appears to any court that it would, in any criminal proceedings pending before that court, be in the interest of the security of the State or of good order or of public morals or of the administration of justice that such proceedings be held behind closed doors, it may direct that the public or any class thereof shall not be present at such proceedings or any part thereof.

2. If it appears to any court at criminal proceedings that there is a likelihood that harm might result to any person, other than an accused, if he testifies at such proceedings, the court may direct

a. that such a person shall testify behind closed doors and that no person shall be present when such evidence is given unless his presence is necessary in connection with such proceedings or is authorized by the court;

b. that the identity of such person shall not be revealed or that it shall not be revealed for a period specified by the court.

3. In criminal proceedings relating to a charge that the accused committed or attempted to commit

a. any indecent act towards or in connection with any other person;

b. any act for the purpose of procuring or furthering the commission of an indecent act towards or in connection with any other person; or

c. extortion or any statutory offence of demanding from any other person some advantage which was not due and, by inspiring fear in the mind of such other person, compelling him to render such advantage,

the court before which such proceedings are pending may, at the request of such other person or, if he is a minor, at the request of his parent or guardian, direct that any person whose presence is not necessary at the proceedings or any person or class of persons mentioned in the request, shall not be present at the proceedings: Provided that judgment shall be delivered and sentence shall be passed in open court if the court is of the opinion that the identity of the other person concerned would not be revealed thereby.

4. Any person whose presence is not necessary at criminal proceedings referred to in paragraphs (a) and (b) of subsection (3), shall not be admitted at such proceedings while the other person referred to in those paragraphs is giving evidence, unless such other person or, if he is a minor, his parent or guardian or a person in loco parentis, requests otherwise.

5. Where an accused at criminal proceedings before any court is under the age of 18 years, no person other than such accused, his legal representative and parent or guardian or a person in loco parentis, shall be present at such proceedings, unless such person's presence is necessary in connection with such proceedings or is authorized by the court.

6. Where a witness at criminal proceedings before any court is under the age of eighteen years, the court may direct that no person, other than such witness and his parent or guardian or a person in loco parentis, shall be present at such proceedings, unless such person's presence is necessary in connection with such proceedings or is authorized by the court.

7. The court may direct that no person under the age of eighteen years shall be present at criminal proceedings before the court, unless he is a witness referred to in subsection (5) and is actually giving evidence at such proceedings or his presence is authorized by the court.
Civil proceedings
· Section 16 of the Supreme Court Act 59 of 1959: all civil proceedings before the High Court must take place in open court, except where the court orders otherwise in special cases.
· Courts are, generally speaking, reluctant to order proceedings to take place in camera
· Position in the magistrate's court is the same as in the High Court
Children’s courts
Nobody may be present at a sitting of the children's court unless his or her presence is necessary with regard to the proceedings or unless he or she is the legal representative of someone whose presence is necessary.

Maintenance courts

No person whose attendance is not necessary at an investigation held by a maintenance court, may attend such an investigation without the court's permission.
Inquests

· Section 10 of the Inquests Act 58 of 1959: inquests should be held in public, unless it has been decided that oral evidence will not be given. 
· The presiding judicial officer has a wide discretion to hold the inquest in camera, or to exclude a certain person or category of persons from the proceedings, should he or she consider this to be in the interests of the security of a witness, good order or the administration of justice.
Publication of judicial proceedings
General
· Publication may take place only in so far as it is not contrary to common law or statutory restrictions.
· General rule: where judicial proceedings take place before a properly constituted judicial tribunal exercising its authority in open court, the publication of a fair and accurate report of what takes place before that tribunal is privileged should it occur without malice
· Documents filed with the registrar or clerk of the court may be quoted only if they have been used or reference has been made to them in open court.
· Reporting must take place more or less contemporaneously with the hearing as its purpose is to inform the public who cannot attend the proceedings, as if they had been there personally.
Criminal proceedings
Section 154 of the Criminal Procedure Act 51 of 1977 prohibits the publication of certain information in so far as it applies to criminal proceedings:
1. Subsection 1: Prohibition regarding publication in general

a. Judicial officer has discretion to order of its own accord that a matter be heard in camera in the interests of state security, good order, public morals or the administration of justice.
b. Judicial officer has the additional discretion to prohibit publication of information disclosed during the proceedings.

c. Judicial officer may make two or three different and separate decisions, namely:

i. whether the matter should be heard in camera

ii. whether he or she should prohibit publication of the proceedings

iii. whether he or she should even prohibit publication of the information mentioned in the proviso
d. Prohibition of publication need not necessarily correspond with the order to exclude the public

e. Where the court has placed a prohibition on publication, the public does not have access to the record of the court proceedings dealing with that part of the proceedings.

2. Subsection 2: Indecent acts or extortion

a. Authorises the judicial officer to order, at the request of the complainant, that proceedings relating to indecent acts or extortion be held in camera. 

b. In these circumstances, section 154(2)(a) automatically imposes a prohibition on the publication of any information which might identify the complainant, and no separate, specific order by the judicial officer is necessary

c. Section 154(2)(b) places an absolute prohibition on any publication whatsoever regarding an indecent act or extortion before the accused has pleaded.

3. Subsection (3): Accused or witnesses under 18 years of age

a. Section 154(3) imposes a “blanket” prohibition on the publication of information which might identify an accused or witness at criminal proceedings who is under 18 years of age

4. Subsection (4): Law reports

a. Section 154(4) excludes law reports from all of the above prohibitions, but subject to the condition that the identities of the parties and the place where the offence was committed, are not revealed.

Civil proceedings
· There is no legislation dealing with the publication of information in general. However, the general principles regarding publication set out above govern all civil proceedings.
· Only two specific aspects are governed by statute:
· prohibited to reveal the identity of a party or witness to civil proceedings who is under 18 years of age

· information disclosed during divorce proceedings may not be published.
· Where a settlement agreement was reached he terms of the settlement may be quoted in full but not the evidence led during the course of the divorce action nor the contents of the pleadings filed
Children’s courts
No one may in any way publish information with regard to the proceedings in a children's court if this would probably reveal the identity of a child concerned in these proceedings.
Maintenance courts

No person may in any way whatsoever publish the name or address of someone under the age of 18 years who is or was involved in any proceedings forming part of an investigation conducted by a maintenance court, or the name of his or her school or any other information which will probably reveal his or her identity.
Access to court records
1. High Court

a. any party in a particular case and any other person with a personal interest in that case, may gain access to any records of such a case and have copies made of the same

b. Outsiders such as court reporters, cannot claim a right to see the records.

c. cases that have been concluded and which are not of a special but of general nature, would indeed be accessible to the public.

d. pending cases: the granting of access may make the registrar liable for contempt of court.

e. registrar may not give members of the public access to documents filed with him or her before the case has been called in open court.

2. Magistrate’s courts

a. apart from provisions in sections 153 and 154 of the Criminal Procedure Act, the records of a magistrate's court are accessible to the public under supervision of the clerk of the court and at a convenient time on payment of a prescribed fee.

b. fact that the public is totally or partially excluded from attending a civil case in a magistrate's court, does not affect the public's right to gain access to the records

3. Children’s courts

a. records of a children's court are open to the perusal of any party to an enquiry for a period of up to a year after completion of the enquiry 

b. access to outsiders is not explicitly prohibited, but neither is there an express right of access in their case.

4. Inquests

a. presiding magistrate has the discretion to allow interested parties or their legal representatives to inspect any documents applying to such an inquiry or to make copies of the same at such time and under such conditions as the magistrate deems fit. 

b. may also permit access only to some of the documents. 

c. Determining factor for magistrate's decision: whether access and the making of copies may facilitate determining the truth.

Taking of photographs
Photographs may not be taken within the court building.
Extrajudicial proceedings
1. Attendance:

a. all such bodies control their own internal proceedings, which means that they have a discretion whether or not to admit the public, including the press

2. Publication of proceedings

a. if a body meets in private, this does not mean that its proceedings may not be published by the press where a source of information discloses what transpired at the meeting concerned.

3. Commissions of enquiry

a. all evidence and addresses must be given in public, except that the chairperson may, in his or her discretion, exclude all persons or classes of persons whose presence at the hearing is not, in his or her opinion, necessary or desirable.
Contempt of court
Contempt of court consists in

1. the unlawful and intentional violation of the dignity, repute or authority of

a. a judicial officer in his judicial capacity, or

b. a judicial body

or

2. unlawful & intentional interference with the administration of justice in a matter pending before a judicial body
Sub-offences:
1. Contempt in facie curiae (inside the court)

2. Contempt ex facie curiae with reference to pending judicial proceedings. Can take the following forms:

a. publishing potentially prejudicial publications (relevant)
b. interfering with witnesses, the judicial officer or other officers of court

c. insulting the court

d. failure to attend

3. Contempt ex facie curiae which does not refer to pending proceedings. Can take the following forms:

a. scandalising the court (relevant)
b. simulating the court process

c. punishing or victimising persons who were witnesses, et cetera, in past cases

d. obstructing court officials

e. disobeying court orders
Rationale for the crime
· In the interests of the community that public should have respect for courts and trust courts to administer justice
· An essential element of justice that a court should come to a decision on the evidence before it and that there should be no external factors influencing its decision.
· Thus: crime serves to protect dignity, reputation & authority of courts in general and of judicial process
· Possible to regard any conduct damaging the administration of justice as contempt of court
Elements of the crime
1. Unlawfulness

a. Refers to circumstances which are in conflict with the boni mores or legal convictions of society.

b. Grounds of justification:

i. Fair comment: Fair, moderate and legitimate criticism of the outcome of a case, of a judicial officer or of the administration of justice in general does not amount to contempt of court
ii. Recusal of a judicial officer: will not amount to c.o.c. provided application for recusal is made:

1. in the honest belief in the truth of the allegations about the judge

2. with respect and

3. without any insulting conduct,

iii. Privilege: may exclude the unlawfulness of certain statements. Include statements made by members of Parliament in Parliament and statements by judges sitting on appeal or review of proceedings in lower courts
iv. Vital public interest: not unlawful to publish comment on a matter of vital public interest which happens to be sub iudice.

v. Obviously unlawful command: if the court has issued mala fide an obviously unlawful command, it is unlikely that the refusal to comply with such an order would be unlawful.

2. Intention

a. Dolus eventualis is sufficient

b. Mistake regarding a material element of the crime will negate intention

c. Also absent if conduct is result of forgetfulness, ignorance, absentmindedness, inadvertence, excitement
3. Judicial officer or a judicial body

a. Contempt of court can be committed only if the conduct or words impinge upon the administration of justice in or by the courts. 

b. Contempt of court is not committed if the executive branch of government or its servants are attacked, unless the criticism at the same time denotes disrespect for the courts 

c. Attack on the dignity or reputation of a judicial officer in his or her personal or private capacity does not constitute contempt.

d. “Judicial body” refers to any type of court.

Summary conviction in the case of contempt of court
· Magistrate's court has the power summarily to convict and punish contempt in facie curiae.
· High Court has the power in terms of the common law to invoke the summary process for any kind of contempt.
· Circumstances may not demand immediate recourse to firm or swift measures to preserve the integrity of the judicial process. 
· In this instance, contempt ought to be prosecuted in the same way as other crimes
Contempt consisting of prejudging of a case while the proceedings are pending (sub iudice contempt)

· Contempt of court to publish information or comment on sub iudice judicial  proceedings, which may have the tendency to prejudice the outcome of the proceedings. 
· Prejudging a case which is sub iudice is not allowed.
· Cases are sub iudice or pending from the moment they commence.
· Cases remains pending up to the time it has been finally disposed of (includes final possible appeal)
· All that is necessary is that the publication may tend to prejudice or interfere with the administration of justice
· Intention is not always required for contempt of court in terms of the sub iudice rule: negligence is sufficient
· See Harber
Scandalising the court

Committed by the publication of allegations calculated to bring judges, magistrates or the administration of justice through the courts into contempt, or unjustly to cast suspicion on the administration of justice.

Type of contempt can be committed by

1. scurrilously abusing a judge, magistrate or the judiciary as a whole

2. imputing bias, partiality or improper motives to a judge, magistrate or courts in their administration of justice

· Scurrilous abuse: constitutes contempt where the publication or words reflect upon the capacity of the person as a judge or magistrate and which tend to bring the administration of justice into disrepute.

· Imputations of partiality may constitute contempt regardless of the nature of the language used.

Contempt of Parliament

1. Parliament has the power to maintain its dignity and authority and to enforce the discharge of its functions

2. Certain conduct is declared to be in contempt of Parliament.  Includes: 

a. improper influencing of a member in the performance of his or her functions as a member, 

b. unauthorised publishing of documents if such publication is prohibited in terms of standing rules or an order or resolution of the House, 

c. broadcasting or televising the proceedings of Parliament without authority 

d. committing any act which in terms of the standing rules constitutes contempt of Parliament.

3. Above applies with the necessary changes to provincial legislatures as well.
Diverse statutes that contain restrictions on information

Don’t see a lot of questions coming out of this. Sorry, just the notes at the end of the chapter & Public Protector.
· There are various statutes that in some way or other prohibit freedom of expression to some degree.
· By prohibiting freedom of expression, these statutes all violate the right to freedom of expression granted in section 16 of the Constitution.
· These statutes should be interpreted strictly in the light of the Constitution so that any statutory limitation is clear and unambiguous and fulfils the requirements set out in the limitation clause (s 36).
· In terms of the limitations clause, the reason for the existence of a prohibition in a statute is very important. The reason why these statutes place a limit on freedom of speech should therefore be investigated.
· When determining the constitutionality of a statute, it is important to determine whether the reason for the existence of the statute is a valid one.
· If no important reason can be established for the existence of a prohibition, the statute which contains this prohibition will in all probability be declared unconstitutional.
· The statutes mentioned in this study guide have not yet been tested by the Constitutional Court. It remains to be seen what the views of the Constitutional Court will be regarding their validity.
The Public Protector Act 23 of 1994

· Public Protector is regarded as the champion of the man in the street whenever the bureaucratic machinery of state infringes on his rights as a citizen. 
· This means that a Public Protector has to intervene when a citizen suffers injustice at the hands of a state department.
· The only requirement for intervention by a Public Protector is that the conduct should be unjust.
When can the Public Protector take action?
1. Public Protector is competent to investigate any allegation that

2. there is maladministration in connection with the affairs of government

3. a person performing a public function is guilty of

a. abuse or unjustifiable exercise of power or

b. unfair, capricious, discourteous or other improper conduct or undue delay

4. an improper or dishonest act, or an omission or form of corruption with respect to public money has taken place

5. a person (as a result of the public administration or in connection with the affairs of government) or a public official, has been improperly or unlawfully enriched, or has received any improper advantage or promise of such enrichment or advantage

6. the conduct of a person in the employ of the government constitutes an act or omission which results in unlawful or improper prejudice to any other person 

Public Protector may not investigate the performance of judicial functions by any court of law.
Disclosure of findings
1. Public Protector is obliged to:
2. submit yearly reports on the activities of his office to the National Assembly

3. at any time, submit a report to the National Assembly on the findings of a particular investigation if

a. he or she deems it necessary

b. he or she deems it in the public interest

c. it requires the urgent attention of or an intervention by the National Assembly

d. he or she is requested to do so by the Speaker of the National Assembly or the Chairperson of the National Council of Provinces

4. make the findings of the investigation available to the complainant and to any person implicated thereby.

· Public Protector may, in the manner he or she deems fit, make known to any person any finding, point of view or recommendation in respect of a matter investigated by him or her. 
· any report issued by the Public Protector must be open to the public unless exceptional circumstances require that such report be kept confidential.
· nothing contained in the Public Protector Act will prohibit the discussion in Parliament of a matter being investigated or which has been investigated by the Public Protector
Section 7(2) & Section 9
Two sections in the Public Protector Act have a direct bearing on freedom of the press: they prohibit the disclosure of information in one or other form.
Section 7(2):

Notwithstanding anything to the contrary contained in any law no person shall disclose to any other person the contents of any document in the possession of a member of the office of the Public Protector or the record of any evidence given before the Public Protector, the Deputy Public Protector or a person contemplated in subsection 7(3)(b) during an investigation, unless the Public Protector determines otherwise.
· Prohibition on disclosure in this section relates only to the contents of any documents in the possession of the Public Protector, as well as records of evidence.

· Interpretation: a witness who has testified before the Public Protector, or who has made information available to him, may not reveal this information to any other person.

· If a document is already in the possession of the press before the Public Protector starts his investigation, the press has the right to investigate
· Mere fact that the Public Protector is investigating a case, does not mean that nothing may be written about it: only certain aspects may not be revealed.

· Press may obtain the Public Protector's permission beforehand should it wish to publish certain information.
Section 9:
1. No person shall 

a. insult the Public Protector or the Deputy Public Protector;

b. in connection with an investigation do anything which, if the said investigation had been proceedings in a court of law, would have constituted contempt of court.

2. Nothing contained in this Act shall prohibit the discussion in Parliament of a matter being investigated or which has been investigated in terms of this Act by the Public Protector.
· Any conduct that would be regarded as contempt of court had it occurred in a court, is also prohibited in the case of the Public Protector.
· Crime can be committed only with regard to an investigation: cannot be committed before an investigation has begun, or after it has been completed

· Nobody may do anything that is calculated to influence the Public Protector or his assistants improperly with regard to any matter that is being investigated by them, or may be investigated by them.
Restrictions on information in the interest of state security

Same here.
· In terms of the Protection of Information Act 84 of 1982, not only the publication, but also the retaining and revelation of protected information is prohibited. 
· Provision is made for espionage activities and includes any information obtained with the express purpose of disclosing it to a foreign state, or any agent, employee, inhabitant, organisation, party, institution, body or movement in any foreign state.
· In terms of the National Supplies Procurement Act 89 of 1970, the disclosure of information in relation to any goods or services which are the subject of an arrangement or order made in terms of this Act, is prohibited.
· The disclosure of information regarding the development and production of armaments is prohibited in terms of the Armaments Development and Production Act 57 of 1968. The term “armaments” is broadly defined.
· In terms of the National Key Points Act 102 of 1980, the disclosure of certain information regarding a national key point is prohibited. The prohibited information relates to security measures and incidents.
Delictual liability of the media

Bogoshi replaced strict liability i.t.o. delictual liability with negligence.
That’s pretty much all I can make out of this abortion of a study unit.

Advertising and the law
Advertisement: any visual or aural communication, representation, reference or notification of any kind which is intended to promote the sale, leasing, or use of any goods or services, or which appeals for or promotes the support of any cause. Display material, menus, labels and packaging fall within the definition. Editorial is not an advertisement, unless it is editorial for which consideration has been given or received.
Internal control
Structure & function of the ASA

· Advertising Standards Authority of South Africa (ASA)’s main function: to ensure that dubious or misleading advertisements do not reach the public. 
· ASA acts as guardian or custodian of the boni mores (good morals) of the advertising industry.
· The ASA is a non-profit section-21 company

· Fulfils the following three primary functions:

· It has drawn up a code of advertising practice which contains detailed provisions concerning what may, and may not, be published. In this way, criteria for the professional conduct of advertisers are provided.

· Provides the advertising industry with an alternative dispute-resolution mechanism by way of a complaints department.

· Provides the industry with a preclearance facility to identify problems prior to publication or broadcast
Code of Advertising Practice
· The Code of Advertising Practice (called “the Code” for short) is the magnum opus of the ASA. 

· Maintained by having it reviewed annually, and amended where necessary to make provision for any legislative changes which affect advertising. 

· Provides a flexible standard to which advertisers must adhere. 

· Can be adjusted within a brief period of time when necessary.
Enforcement of the Code:

1. The withdrawal of advertising privileges

2. The ASA pre-clearance requirement

3. Adverse publicity

Alternative dispute resolution
When complaints are received from members of the public, the media, advertisers or advertising agencies, they are investigated by means of a system of industry committees consisting of “industry people”, who are in a position to adjudicate better owing to their practical experience in these fields. 

Process is therefore one of “judgment by peers”.

Principles of natural justice are applied, in the sense that

1. both parties are afforded an equal and fair opportunity to be heard (however, parties can claim a right to be heard only in the case of an appeal)

2. any party may appeal against a decision should he or she not be satisfied with the outcome
In a case where:
1. the ruling is not justified and reasonable

2. the principles of natural justice have not been observed

3. the adjudication has not been procedurally fair

the advertiser can apply to a court of law to have the ASA decision set aside by means of review proceedings.
Preclearance
· Preclearance of advertising is the responsibility of the ASA.
· No obligatory preclearance requirement for printed advertisements.
· Electronic-broadcast-media owners: statutory extension of the requirement of preclearance. 
· I.t.o. section 55 of the Electronic Communications Act owners of electronic broadcast media are obliged to preclear their advertising in terms of the ASA Code.
· An ASA preclearance decision is merely an opinion which the medium concerned may either accept or reject: final decision whether or not to go ahead with the advertisement remains with the medium.
Common law controls
Primarily: law of contract and the law of delict.

General principles of unlawful competition

Elements of a delict to determine whether unlawful competition has occurred:
1. act or conduct by the other party

2. fault on the part of the defendant: blame him for any damage which the plaintiff may suffer

3. wrongfulness, i.e. infringement of someone's right

a. unlawful competition: wrongfulness lies in infringement of competitor's right to goodwill of his enterprise
4. damage in the form of pecuniary loss
5. causality: damage the plaintiff has suffered must be related to or caused by the act of the defendant.

Delict of unlawful competition is a generic delict which encompasses each and every form of delict that occurs in the field of competition. Subspecies include: passing-off and false disparagement.
Passing off
One person makes a representation that his or her business is that of another, or is associated with that of another, thereby creating a reasonable likelihood that members of the public may be confused into believing that the business of the one is, or is connected with, that of another.

Most common form: to imitate some outstanding feature of a rival's goods, such as his or her trademark, name, or the “getting-up” of his or her goods.

Plaintiff in a passing-off action must prove the following elements:
1. Defendant trader/advertiser against whom he or she wishes to institute proceedings is making a representation or imitation that his business or goods are those of another trader 

2. Get-up, name or trademark, which he or she claims has been imitated, is known in the market and has acquired, in the eyes of the public, a reputation which is associated with his or her goods, services or business.
3. Defendant's conduct is likely to deceive the purchasing public. Need not be intentional.
a. Plaintiff need not prove actual deception or confusion, but only a clear probability that deception or confusion will arise.

b. Also not necessary for the plaintiff to indicate that the defendant consciously intended to deceive public

4. The deception is causing, or is likely to cause, damage to the complainant's goodwill 
False disparagement of goods or services
Where a trader or manufacturer publishes false information relating to a rival's product, we refer to it as “false disparagement”. 

The misrepresentation or disparagement could also constitute defamatory conduct or a violation of privacy.

Elements which must be present before a court will grant damages in the case of false disparagement:

1. the plaintiff must prove that the defendant made a false representation (an act)

2. which he knew to be false (wrongfulness)

3. the plaintiff must have suffered, or be likely to suffer, loss (damage)

4. because of the false representation (causation)

5. and the defendant must have intended to cause the plaintiff such loss (fault)
Statutory control
Most important statutory bodies that play a role in determining advertising policy

1. Consumer Affairs Committee

2. Independent Communications Authority of South Africa (ICASA)

3. Competition Commission

4. Various other industry-specific bodies
The Electronic Communications Act 36 of 2005
Preclearance

Section 55(1) of the Electronic Communications Act (EC Act) provides the following:

All broadcasting service licensees must adhere to the Code of Advertising Practice as from time to time determined and administered by the Advertising Standards Authority of South Africa..

The Code provides the following:

All members who subscribe to the Code shall neither prepare nor accept any advertising which conflicts with the Code and shall withdraw any advertising which has subsequently been deemed to be unacceptable by the Advertising Standards, Advertising Properties or Appeal Committees.

Thus: 
· a statutory duty is placed on electronic-broadcast-media licensees to subscribe to the Code of the ASA, regardless of whether they are ASA members or not.

· subscription to the Code in turn involves a duty not to prepare or accept advertising which is in conflict with the Code.

· electronic-broadcast media have a positive statutory duty to preclear all their advertising in order to determine whether these are in accordance with the Code. 

· Act does not specify how the preclearance should take place: left to the discretion of the media owner. 
· Preclearing can therefore be accomplished by

· the creation of an internal clearing department which does the preclearing for a specific electronic-broadcast-medium owner
· the establishment of an independent clearing house to do the preclearing for all the various electronic-broadcast-medium owners
· making use of the facilities supplied by the ASA for preclearing of the advertisements of its members
Complaint procedure
· Any complaints received will be evaluated against the standard as provided in the Code. 
· The Code thus becomes the statutory standard to which all broadcast-licence holders must adhere. 
· Deviations from this standard will comprise the non-compliance with a statutory duty, and therefore contravention of a licensing condition. 

Complaints with regard to advertising material that have been broadcast are handled in the following two ways:

1. ASA members
a. bound by ASA standards and rulings

b. ASA will act as adjudicator

c. ruling will be made, and the ASA will then forward a certified copy of the ruling and its adjudication to the Complaints and Compliance Committee (CCC)

d. CCC will implement the ruling of the ASA as if it is a finding made by itself.

2. Non-ASA members

a. ASA will act as complainant, and will direct its complaint to the CCC. 

b. CCC will be the final arbitrator as to whether the broadcaster has transgressed the Code

c. CCC will reach a decision and will apply its own sanctions.
The Consumer Affairs (Unfair Business Practices) Act 71 of 1988
· Deals directly with the relationship between businesses and consumers.
· Makes provision for prohibition or control of certain business practices which are regarded as unfair because they harm the relations between businesses and consumers, prejudice consumers, or deceive consumers.
· Plays a role in regulating advertisements
Consumer Affairs Committee established in terms of section 2 of the Act to act as an independent advisory body has as its main functions are the following:

1. Informative: to make known information on current policy in relation to business practices in general, and unfair business practices in particular.

2. Research: to remain updated with regard to new developments in the area of commerce which may be harmful to the public.

3. Executive: section 8(1): empowers the Committee to investigate any unfair business practice so that Minister may suspend specific business practice or prevent it, should he/she regard it to be in the public interest
4. Investigative: make preliminary investigations into any unfair business practice which exists or may come into existence; includes: authority to issue summons, request written statements, and appoint investigating officers
5. Advisory: to provide information to the Minister in order to help steer his or her decisions.

6. Legislative: only applicable in the case of section 8(1)(b) investigations.

I.t.o. section 8 the Committee can undertake various types of investigations. Following are important:

1. investigation into any unfair business practice which the Committee/Minister has reason to believe exists, or may come into existence 
a. provision is made for ad hoc investigations which apply to specific parties or enterprises. 
b. intention is that the Committee should here act in a preventative capacity.

2. Investigation into any business practice or type of business practice, in general or in relation to a particular commodity or investment or any class or kind of commodity or investment, or a particular business or any class or type of business, or a particular area.
1. Where unfair business practice is adopted by one specific business: 

a. the Consumer Affairs Committee may negotiate with that business and make arrangements to put an end to such practice.

2. Unfair business practices which occur generally and which are not adopted by a specific business alone

a. Consumer Affairs Committee may investigate, compile a report and have the unfair business practice declared illegal, or regulate it by imposing restrictions.

Comparative advertising
Method of advertising whereby one trader places his or her goods or services next to those of another in order to compare them with regard to various attributes such as price, quality, characteristics, functionality and the like.
The view of the ASA with regard to comparative advertising

Comparative advertising is permissible, but only under certain circumstances:
1. All legal requirements must be adhered to
2. Only facts capable of substantiation may be used

3. Only objectively determinable and verifiable claims (which are not misleading or confusing) may be made

4. Claims may not be misleading or confusing

5. No infringement of goodwill may take place

6. No disparagement may take place

7. The facts or criteria that are compared must be fairly chosen – selective omissions are unacceptable.

8. The contextual implication must be limited strictly to the facts
9. Where claims are based on substantial research, the express consent of the relevant research body as to the accuracy and scope of these claims must be obtained
10. The advertiser must accept responsibility for the accuracy of the research and claims based on the research

11. All comparative advertisements must be submitted to the ASA for pre-clearance
Common law and comparative advertising
The field that is covered by the delict of unlawful competition has been extended by

1. the acknowledging of new rights as for example an advertising image, a right to trade secrets, et cetera

2. a greater emphasis on the aspect of unlawfulness

3. going beyond the area of competition 

Because of this inclination to extend it seems as if comparative advertising may be regarded as being contrary to the boni mores of society, and therefore as unacceptable.
The Trade Marks Act 194 of 1993
Trademark is a word or device which is applied to some product or service in order to distinguish the goods or services of one trader from those of another.

Act applies only to registered trademarks.
Act offers protection in the following ways:

1. The trademark holder is protected from competing marketers and others using his trademark, or one that is so similar that it will cause confusion, as their own 

2. Protection awarded to the trademark owner is extended even further to goods that are not identical, but that are similar to those with the registered trademark  - the case of “related goods”
3. Conduct generally known as “dilution” is prohibited:

a. a registered trademark is infringed by using it for something other than as a trademark. 

4. Protection of well-known trademarks under the Paris Convention. 
a. The latter is an international agreement. All signatories to the agreement agreed to recognise and protect one another's trademarks as if these trademarks are recognised and protected in that specific country

· Comparing one's product with that of another person while using the other person's registered trademark could constitute infringement in terms of the Trade Marks Act.
· Protection awarded in terms of the Trade Marks Act against infringement does not affect the common-law protection of unlawful competition, and especially not that awarded by means of passing-off.
Interception and monitoring

Interception of communications
· General rule: nobody may intentionally intercept, attempt to intercept or authorise or procure another person to intercept any communication at the moment when it takes place or whenever it is transmitted.
· Interception is only permissible in those circumstances provided for in the Interception of Communication Act and then only when certain prerequisites have been fulfilled.
Unregulated interception
Interception by certain persons

Interception can be done freely by the following persons:

1. any one of the parties involved in the communication

2. a law enforcement officer who is a party to the communication
3. a law enforcement officer who is not a party to the communication but who has reasonable grounds to believe that the interception is necessary on the grounds of a serious offence that has been or will probably be committed, or where the information that is intercepted contains actual or potential threats to public health or safety, national security, economic interests of the Republic

4. any other person who has received prior consent in writing from one of the parties

Interception in certain circumstances

The Act furthermore makes provision for interception to be done when

1. it relates to the carrying on of a business and it is done with permission for record purposes

2. it is done to prevent serious bodily harm
3. it is done to determine location in case of an emergency
4. it is authorised by other statutes
5. it relates to the installation or maintenance of equipment, facilities or devices
6. it relates to the managing of the radio frequency spectrum
Secrecy clauses
· Information that has been obtained by telecommunication service providers, postal service providers, decryption key holders, people authorised in terms of this Act to obtain information, or their employees, may not be disclosed.
· disclosure is permissible if it is done

· in performance of a person's functions i.t.o. this Act
· where it has to be supplied of necessity
· where it relates to the giving of evidence in court
· where it has to be given to a competent authority
Authorised interception
· Interception of communication may be done by a law enforcement officer or a postal service provider if such a person has received an interception direction
· Interception direction is issued by a judge who has been discharged from active service or has retired and has been designated by the Minister of Justice for this purpose.
When applying for such a direction the application must

1. be in writing
2. indicate the identity of

a. applicant and the identity of the law enforcement officer
b. person whose communication has to be intercepted
c. postal service provider or telecommunication service provider to whom the direction must be addressed
3. specify the grounds on which application is made

4. contain full particulars of all the facts and circumstances which could support the application
5. indicate where and how interception is to take place and what type of information is to be intercepted

6. indicate whether other investigative procedures have been used & whether they have failed/why they failed

7. indicate the period for which interception is required

8. indicate whether any previous application has been made

9. comply with any supplementary directive which might have been issued by the designated judge

Designated judge may only issue an interception direction in certain circumstances:

1. He/she must be satisfied that there are reasonable grounds to believe that

a. a serious offence (as defined in the schedule to the Act) has been or will be committed

b. the information concerns an actual or potential threat to public health or safety, national security or compelling national economic interests

c. the information is requested by a country outside the Republic regarding organised crime or terrorism, and the gathering thereof is in accordance with an international mutual assistance agreement or in the interest of the Republic's international relations

d. the information relates to property that plays a role in the commission of a serious offence or could be the proceeds of unlawful activities

2. There should be reasonable grounds for believing that the information relating to the ground will be obtained by means of the interception direction at the specific place. 

3. Other investigative procedures must have been applied but should have been unsuccessful.

Requirements with which the direction should comply:

1. The interception direction must be in writing.

2. It must contain all the information on which it is based.

3. It may specify conditions or restrictions relating to the interception.

4. The direction may only be issued for a period not exceeding three months at a time

5. The designated judge may require that reports be submitted at certain intervals regarding the progress made

Miscellanea

· person or customer to whom such an interception direction applies need not be informed of the application and need not be heard in this regard.

· interception direction can include a decryption direction

· similar to the interception direction, but is actually an order directed at the holder of a decryption key which then compels him/her to provide assistance in order to decrypt the encrypted information.

· cases of urgency: applications may be made orally and directions may be issued orally.

· duty is placed on telecommunication service providers to provide a service that has the capability to be intercepted, and to store communication-related information.

· listed equipment that can be used to intercept information may not be manufactured, possessed or advertised except by those service providers who have been exempted from this prohibition

Duties placed on telecommunication providers

· Before a telecommunication service provider enters into a contract with a client, he or she must obtain all the personal information on the client

· This information must be verified and then retained in the form of proper records

Duties placed on providers of cellular telecommunication services on private persons

· Regulates transfer of cell phones.
· Places a duty on anyone who sells or provides a cellular phone or SIM card to another to obtain all the personal information of the recipient
· This information must be verified and then retained in the form of proper records

Disclosure of information
Journalistic privilege 

Duty to disclose information:
1. Common law
a. information relating to the crime of treason.

b. even if a person is asked for a statement by a policeman, he is entitled to refuse to supply it; all he need give is his full name and address

2. Statute

a. if a person suspects that someone has died an unnatural death
b. certain information relating to terrorist activities and dependence-producing drugs
Section 205 of the CPA
Any person who is likely to give relevant information regarding any alleged offence may be ordered by a judge or magistrate to appear in court to be questioned by the director of public prosecutions or the prosecutor.

Normal procedure:

1. Police consult the director of public prosecutions (DPP) or the prosecutor beforehand. 

2. Request is directed to the relevant judicial officer and a subpoena is issued. 

3. Prosecutor may only direct such a request to the judicial officer with the written authorisation of the DPP.
4. Subpoena names a day on which attendance is required and also sets out the offence under investigation. 

5. Failure to attend renders the witness liable to arrest and punishment.

6. Should the witness furnish the required information to the satisfaction of the director of public prosecutions or the prosecutor concerned prior to the date on which he is required to appear, he is under no further obligation to appear before the judicial officer.

7. The hearing almost invariably takes place in camera
Section 189 of the CPA
If any person present at criminal proceedings is 

a. required to give evidence at such proceedings and 

b. refuses to be sworn or to make an affirmation as a witness, or, 

c. having been sworn or having made an affirmation as a witness, refuses to answer any question put to him or refuses or  fails to produce any book, paper or document required to be produced by him, 

the court may in a summary manner enquire into such refusal or failure and, unless the person so refusing or  failing has a just excuse for his refusal or failure, sentence him to imprisonment for a period not exceeding 2 years.

· Just excuse: only excuse recognised is the privilege afforded by section 203 against self-incrimination.
· If a journalist therefore refuses to answer questions, a court may sentence him to a term of imprisonment.
· Judicial officer will not sentence a witness to imprisonment should he refuse or fail to give information, unless the judicial officer is also of the opinion that the furnishing of the information is necessary for the administration of justice or the maintenance of law and order.

· Constitutionality of section 205 of the CPA was decided by the CC in Nel v Le Roux NO and Others
Claiming information from another – Promotion of Access to Information Act 2 of 2000
· Section 32 of the South African Constitution makes provision for a right of access to information 
· The Promotion of Access to Information Act 2 of 2000 (Proatia) is the embodiment of this legislation.
· Rationale: to create a culture of transparency and accountability in public and private bodies and to promote a society in which the people of South Africa have effective access to information to enable them to exercise and protect their rights more fully.

· Proatia can be used to obtain information only if that information has already been compiled into record form. 

· Proatia does not automatically repeal existing government secrecy and confidentiality laws.

Protection for whistle blowers
Protected Disclosures Act 26 of 2000
Purpose: to provide procedures in terms of which employees in both the private and the public sector may disclose information on unlawful or irregular conduct by their employers or by other employees. 

“Whistle blowers” are then provided protection against any reprisals.

1. In order for someone who makes a disclosure to be protected, the disclosure has to relate to information which “shows or tends to show” 

a. the commission or likely commission of a criminal offence

b. that a person is failing or likely to fail to meet a legal obligation

c. that a miscarriage of justice has or is likely to occur

d. that the health or safety of an individual is or is likely to be in danger

e. that the environment is or is likely to be damaged

f. that unfair discrimination is contemplated

g. that any of the abovementioned is likely to be deliberately concealed

2. Where such information is disclosed, the employee may not be subjected to occupational detriment. Occupational detriment is defined as relating to, inter alia
a. disciplinary action

b. dismissal, suspension, demotion, harassment or intimidation

c. transferral against the employee's will

d. refusal to agree to a transfer or promotion

e. alteration of terms of employment or alteration of retirement in such a way that it is to the employee's disadvantage

f. refusal to give a reference

g. threats

3. Should occupational detriment occur, the Act makes provision for certain remedies such as an application to a court (including the Labour Court) or a right to be transferred to another post or position in his or her current work environment.

4. Where the information relates to a co-employee, disclosure will generally be made to the employer. However, where an employee wishes to disclose information regarding the employer, the Act names various persons or bodies to whom such disclosure can be made. All such disclosures are regarded as protected in terms of this Act.
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