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appellants should erect the machinery upon the premises boughb vw J from
the respondents, that J should pay the purchase price in Instalments, that the
machinery should remain the property of appellants until the whole purchase
price had been paid, and that in case of failure to pay any of the instalments,
or in case of inselvency on the part of J, appellants should be entitled to
enter upon the premises and take possession of the machinery and remove it.
The machinery so obtained by J was erected by appellants in terms of the
agreement, and fastened dewn in part to beds of concrete and in pari to
the wall by bolts and nuis in sach a way that it gould be removed without
injury to the premises. Subsequently on default of payment by J both the
appellanis and the respondents cancelled their agreements with him and J
was thereafter declared insolvent. The appeliants having demanded the return
of the machinery.

ield {Soromow, J.A., and Wesssrs, Actg. AJ A dissenting}. that under all
the circumstances of the case the machinery had not become a fixture bui
was the property of the appellants.

Per SoLoMON, J.A., and WessEns, Actg. A.J 4., thal the machinery had be-
come a fixture, the property in which passed to the respondents as owners
of the premises.

Per Souomon, J.A., that inasmuch as the machinery had been forfeited io
the respondents under their contract with J they had not been enriched
sine cause, and the appellants were accordingly not eatilled to recover from
them the value of the machinery as compensation for improvemenis.

The decision of the Transvasl Provincial Division in Macdonald, Ltd. v. Radin,
N.O., and The Potchefstroom Daivies and Industries {lo., Ltd., reversed.

Appeal from a decision of the Transvaal Provincial Division
(pe Virtiers, J.P., sud Bmistowz, J.).

The appellant Company brought action against the respondents
(1) Joseph Radin, in his capacity as trustee in the insolvent
estate of one Jacobson, and (2) the Potchefstroom Dairies and In-
dustries Co., Litd., to obtain possession of certain plant, accessories
and chemicals.

The appellants’ declaration stated that ou January 25th, 1912,
one Jacobson and one Widman, trading together in partnership,
purchased from the second respondent a cerfain erf, No. 210 in
the township of Potchefstroom, for the sum of £2,400, payable
in instalments upon condition that should the said Jacobson and
‘Widman be in arrear with any of the instalments, the second res-
pondents should have the right forthwith to cancel the deed of
sale and forfeit all improvements made by the purchasers. There-
after the said Widman retired from the partnership and the said
Jacobson acquired all his interest under the deed of sale. Om
August 28th, 1912, the appellants, without knowledge of the terms
of the agreement aforesaid, sold to Jacobson a certain 121 ton
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refrigervating machine with accessories and chemicals for £1,153,
pay ﬂ?& 1 mstalments, 1t being a condition of the contract that
Dei

3
the plant should remain in appellants until Jacobson should have
paid the total amount of the purchase price. Appellants there-
after in terms of their obligations evected the plant on the premises.
The ?:c plant was so erected that it could be easily H,mupam@m with-
out injury or damage being done to the premises, and it in no
way was or became a fixture but remained movable property, the
dominium whereof was in appellants.  Alternatively, if ﬁvmu plant
was m.mwﬁxé, the property of the secoud respondents had thereby
been improved and increased in value by the sum of £1,153 at
appellants’ expense, and the appellants were entitled to claim that
sum from the second respondents as compensation. The declara-
tion proceeded to state that Jacobson failed to pay the instalments
pavable by him under his contracts with the mmwmmmﬁwm and the
mmmowm respondents respectively, that these coutracts were accord-
ingly cancelled. and that on July 29th, 1913, Jacobson’s estate
was sequestrated aud the first respondent appointed trustee. It
stated, further, that on or about April 2nd, 1913, and at Johan-
nesburg, the second respondents through their agents represented
to the managing divector of the appellant company that ﬁm» second
respondents recognised and acknowledged the appellant company
to be the true owners of the plant by reason whereof ﬁ%mmmwmm
were induced to allow the plant io remain on the premises for a
further period of one month, at the end of which period the plant
was to be re-delivered to appellants, provided the same together with
the premises had not been disposed of. The plant and premises
were not disposed of during the month or at all, and the second
respondents refused to recognise appellants as the owners of the
Em.:w or to allow them to enter on the premises and remove it, but
claimed that the plant constituted o fixture and became forfeited
to them when they cancelled their contract with Jacobson. The
first respondent did not claim to be entitled to the ownership of
the plant and was ready and willing to allow appellants to obtain
wm-mmmdﬁ.ﬂ thereof.  The second respondent had been in posses-
sion of the plant from Mayv 2nd, 1913, and had been and were
running the same for their own use and benefit, and deprived
appellants of the use and benefit thereof, causing damage to pmwm&-
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lants in the sum of £45 per month. The prayver was accordingly
as against the first and second respondents for an order declaring
that the plant, accessories and chemicals were the property of
appellants, and as against the second rvespondents an order com-
pelling them to allow appellants o enter on erf No. 210, Potchef-
stroom, and to remove the plant, accessories and chemicals, or
alternatively to pay the sum of £1,153 as compensation, together
with payment of the sum of £45 per month reckoned from May
ond, 1913, to the date of delivery as and for damages and costs.

The second respondents in their plea admitted the sale by them
of erf No. 210, but said that the sale was to a partnership consisting
of Jacobson, Widman and one Katz. They further admitted the
sale by appellants of the refrigerating plant and that appellants
erected the plant upon the premises. They said, further, that
appellants, when they sold and erected the plant, had full know-
ledge of the terms and conditions upon which erf No. 210 had
been sold. They contended that the plant was after erection a
ficture, the dominium whereof was in them, and denied that they
were liable to.pay compensation. They further denied that their
agents had admitted that the plant was the property of the appel-
lants and said that the rvefrigerating machine and accessories were
improvements made before the cancellation of the sale of January
25th, 1912, by the purchasers, and as such became forfeited to the
second respondents.

For a further plea the second respondents said that prior to the
erection of the plant by the appellants there existed certain old
plant on the premises. The appellants, while erecting the new
plant, dismantled the old plant and removed certain portions
thereof from the premises and incorporated the mew plant in the
rent of the old plant. They, therefore, pleaded that as against
them the appellants were not euntitled to claim that the new plant
was in a different position from the old or that they were owners
of the new plant or entitled to remove the same. The appellants
in their replication admitted that they had taken down and dis-
mantled certain old plant as alleged, but otherwise joined issue.

The facts of this case are sufficiently stated in the following judg-
ment of pe Vitriers, J.P.

pe VinuiErs, J.P.: On the 25th January, 1812, the second defendants who are

f No. 210 situate in the township of Potchef

the registersd owners ©
th one Jacobson and Widman, trading as

£
stroom, entersd into a desed of sale wi
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the Standard Fresh Milk Supply Co., by which they scld to the latter the exf
together -with the buildings thereon, a 3-ton refrigerating plant on the property
and certain movables which need not be specified. Possession was to be given
to the purchasers on the Ist March, and the purchase price of £2,400 was to
be paid in instalments. It was provided by the agreement that in the event of
any instalments nobt being paid punctually and regularly om the due dates thereof
the sellers should ha%¥e the right on giving fourteen days’ notice in writing of
their intention to cancel the deed of sale and fo retake possession of everything
sold and all payments; and improvements made by the purchasers were to be
forfeited to the sellers without recourse to law.  Thereafter by some arrange-
ment between the partners to which the second defendants were mot a party.
Widman, together with one Katz who was a partner with Jacobson and Widman,
stepped out of the Potchefstroom business and Jacobson continued to carry it on
alone. On the 28th August, 1812, Jacobson entered into what is known as a
hire-purchase agreement with the plaintiffs by which they agreed to supply him
with a 124 ton Hercules refrigerating machine complete for the sum of £1,153,
and to erect the same for him on erf 210. It was provided in the agreement that
the plant was not to become the property of Jacobson until all payments under
the agreement had been made. Some time in 1913 Jacobson found himself in
financial difficulties. He failed to perform his obligations under the agreement
with the plaintiffs and with the second defendants, and it is common cause that

the second defendants thereupon exercised their rights under the deed of sale

and cancelled their contract with the Standard Fresh Milk Supply Co.

Jacobson’s estate was sequestrated in July, 1913, and the dispute between the
plaintiffis and the second defendants relates to the plant sold by the former to
Jacobsonr and erected by them on erf 210. The first defendant, the trustee in
the insolvent estate of Jacobson, lays no claim to the plant.

The first question that calls for decision is whether the plant in question is a
fixture or mot. Ib consists of 2 12f ton belt-driven, vertical machine, ammonia
condenser, oil trap, receiver, am ice-making tank, containing 99 ice cans, together
with piping for two cool chambers, ete. Under the agreement Jacobson was to
construct the foundations for the machine and ice tank, the platform for the
ammonia condenser and the insulation for the bottom, sides and ends of the

ice-making tank. From an inspection of a somewhat similar machine at Shilling’s

Ice Factory at Pretoria it appears that the compressor itself is erected on a
solid" foundation of concrete and is held in position by belts and nuts 3 in. to
3% in. long embedded in the concrete to prevent it from rocking. It is so con-
structed as to be- divisible into two parts, and the flywheel can similarly be
taken away in halves. When the nuts are unscrewed the machine can be
removed without injury to the concrete, the bolts remaining in the comcrete in
which they are embedded. The bolis were supplied by Jacobson. The condenser,
whose function is to convert the ammonia gas into liquid ammonia through
absorption of the heat by means of cold water, consists of two spiral coils of
11 in. piping suspended on stanchions and held on to the stanchions by hook
" bolts. By removal of the hook bolts the coils collapse, which enables them to
be taken through the door. The stanchions themselves are fastened through flanges
to wooded horizontal stringers like sleepers by means of what are known as
coach screws. The flanges are fastened on to the stringers by four coach screws
and the stanchion itself unscrews out of the flange. The flange is worth about
two shillings. The stringers or sleepers rest at each end of a tank made of

MACDONALD, LTD., v. RADIN, N.O., & THE 459
POTCHEFSTROOM DAIRIES & INDURTRIES CO., LTD.

concrete. The oil trap which is on the outside of the building is atfached to
the wall by bolts. It is an iron pipe about five feet long with wrought-iron
heads, and can be removed by unscrewing two nats, the bolts remaining in the
wall. The ammonia receiver, which holds the liquid ammonia, rests on a founda-
tion bubt is not fastemed. A pipe connects the receiver with what is called an
expansion header which regulates the flow of the liguid ammonia. It can
similarly be removed by unscrewing some nuts. The ice tank which consists of
L in. steel plates rivetted together, rests on an insulating platform without any
bolts. Insulating sides and ends ave built up after the tank is in position, and
boarding is put round the top of the tank. By cutting off the rivet heads the
rivets can be removed, the tank coliapsed and so taken out without disturbing
the boarding. As the boarding is only a matter of a {few shillings, however, a
much easier and inexpensive method of taking out the tank would be to remove
the boarding, The water-storage tank and the distilling apparatus are not
fastened to anything. Pipes connecting the various portions of the machinery go
throngh the walls, which ave of brick, but the holes in the walls are several times
the size of the pipes. In the cold rooms the coils are let into wooden stanchions
which have notches for the reception of the pipes. $o much for the machinery and
the way it is fixed.

If our law be the same as the English law with regard to fixtures there can
be no doubt as to the decision. For in the case of Reymolds v. Ashdy & Son
(1804) A.C. 466, it was held that machines, which were fixed practically in the
same way as this, were fixtures and passed to the mortgagees in spite of the fact
that they could be removed without injury to the building. In the case of
Olivier and Others v. Haarhof & Co. (1806), T.8., p. 497, Ismes, C.J., laid down
the law as follow : ““ The conclusion to which I have come is that it is impossible
to lay down one general rule; each case must depend.-on its own circumstances.
The points chiefly to be considered are the nature and object of the structure.
the way in which it is fixed, and the intention of the person who erected it.
And of these the last point is in some respects the most important.”” This state-
ment of the law, which has been followed in two subsequent cases, The Victorin
Falls Power Co., Ltd. v. Colonial Treasurer (1908 T.8., p. 140) and The Deputy
Sheriff of Pretoria v. Haymann (1809, T.S., p. 280) has its origin in Paul Voet’s
treatise de natura bonorum mobilium et immobilium. Now if we apply the
principles laid down by Paul Voet in cap. 3. pars. 2 and 3. and cap. 4, pars 1
and 2, there can be no doubt that the machinery while by nature a movable, is
an immovable under the present circumstances. He points out that species of
mill {molendivm Dwanckmolen) is an immovable, * for it is fixed to the soil by
means of posts and earth, and it has been built in the position in which it is
with the intention that it should remain there permanently ”’ (quod ea mente ef
intentionis 1bidem aedificatur, ut {bi sit perpetun.) So also are windmills *“for
although for the most part they do not adhere to the soil yet they must be
considered o be immovables because they are not easily removed.”” The same
applies to wine and oil presses. Burge who in his Commentaries (vol. 2. sec. 1, pp.
6 et seqqg.) mainly f8llows Paul Voet, points out that movables can become im-
movables (1) rafionis accessionis, as when they are united or affixed to or let
into the ground or otherwise annexed or attached to that which is immovable and
(2) rationis destinationis finis, eventus wsus, relationis od rem. tmmobilen: (Panl
Voet, c¢. 5, n. 1., p. 38). Althougl thé machinery in question is fixed in such
a manner that it can be removed practically without injury to the premises it must
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in the present case be considered »o be an immovable.  Jacobsen. it is true,

bought it under a hirve-purchase agreement, but we must assume that he inten
to pay for it, and as he had bought the erf as well, there can be no doubt that

he put it there o7 b sit perpetuo.  This is further borne out by the purposes

for which the plant was to be used in connection with Jacobson's business.

The plant must therefore be considered as a fixture and the ownership in it
passes according to well-known principles of law to the owner of the land. When
once Jacobson had annexed the plant to the premises it
under the terms of his agreement with the second defendants and he could not
any more remove it. And 3% makes no difference whether the ownership of the
machinery was in him or not. For even if the plant had been his properiy
neither he nor his trustee would have an action against the second defendants for
delivery or for compensation; the agreement between them makes that, impossible.
Arze the plaintiffs then in a better position with reference to the second defendants?
Iz my opinion they are not. The second defendants are protected against any
such action by the express terms of their agreement with Jacobson and any
remedy the plaintiffs have must be exercised against the person with whom they
contracted. The maxim that-no person should be enriched at the expense of
ancther does not apply here, for this is not an enrichment sine couso, as all
improvements were provided for im the agreement between Jacobson and the
second defendants. The machinery was erected on behalf of Jacobson by the
plaintiffs themselves, without notice to the second defendants of the agreement
with Jacobson, and under these vircumstances, although the result may be un-
fortunate for the plaintiffs, they have, in my opinion, no right to clain the
machinery or compensabion from the second defendants. The plaintiffs are not
possessors and therefore the law as to bona fide and wmala fide possession has no
application. They must look for their remedy to the person with whom they
contracted. The erf is registered in the name of the second defendants, and
the plaintifis must be taken by their actions in spite of the terms of their
agreement with Jacobson to have voluntarily parted with the ownership of the
plant to the second defendants. And although the result seems to be inequitable,
to hold otherwise might be equally inequitable to the second defendants. For
under their agreement with Jacobson they have become the owners of the plant,
and to have to pay compensation tc a third party for what already belongs to
them by virtue of the agreement does not appear, as far as they are concerned,
to be equitable. The maxim mobdilic non habent sequelom applies and the case
shows the fairness under the circumstances of the rule of the old Idutch law :
“ dat men zijn vertrouwen moet zoecken en verhaal daarvoor heeft waar (by wien)
men het verloren heeft ” Connick Liefstring Bezitrecht (p. 487).

With regard to the alleged acknowledgment by the second defendants of the
right of the plaintiffs to the machinery, I merely wish to say that I see mo reason
for doubting the evidence given on the point either by Dz. Dyer or by Mr. van
der Merwe. I have therefore come o the conclusion that the case for the
plaintiffs must fail

There will be judgment for the second defendants with costs.

became an improvement

The plamntiff company now appealed.
4. Stratford, K.C. (with him E. F. McWilliam), for the appel-
lants: The first point turns on whether the Court will accept
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evidence of intention whether a structure is or 1s vot to be regarded
as an immovable, and whether the confract may hé taken into
consideration. The HEuglish law is m&wmw ﬁwm mwmmm%f; but the
American law is in their favour. The doctrines laid mmﬁ in
Hobson v. Gorringe (1897, 1 Uk, 182y ave :ww:vmmm to Roman-Duich
law. See also Holland v. Qc&%‘é: w.rwm. 7 C.P.328). In KHey-
nolds v. Ashby & Son (1904, A.C. | the judgment vefers to 2
system of notice to preserve a i i alogous to a ight m rem.

The maxim nemo dat quod non MEN:.». is u sounder doctrine than
quicquid solo plantatur solo cedit. The %@S:E, doctrine 1s only
overridden in three cases, viz., (1) sale by M;L: v auction, {2) sale
by pawnbrokers under Statute, .wm 3y sale in evecution. See
Voet (6, 1, 1), Matthaeus Purcemiac (sec. 7.

As to American cases, see Davis v, Bliss {10 Lawvers Reps. N. 5.
458); Schellenberg v. Detroit Heating and Lighting Co. (57
Lawyers Reps. 0.8. 632); Binkley v. Forkres (3 Lawyers Reps.

_0.S, 33). In the note the law laid down is practically the same as

in Olivier v. Haarhof & Co. (1906, T.8. 467). The facts iu Hendy
v. Dinkerhoff (40 Amer. Reps. 107) ave ulmost indeutical with
those of the present case. See further Maclntyre v. J Tolvnston (2
O.R. 202).

Intention-is the paramount consideration. See Olivier v. Haar-
hof & Co. (supra); Victoria Falls Power Co., Li#d., v. Cdonial
Treasurer (1909, T.S. 140); Deputy ,w\%i,% v. Heymann (1908, T.S.
280); Venter v. Graham & Muller (23 5.C.R. 729); Joknson & Co.
v. Grand Hotel (1807, O.R.C. 42). gm fact that appellants fixed
the machinery makes no difference. See further Panl Voet Dis-
quisitio Juridica de Nature Bongrwm (ch. 3, pars. 2 and 3, and
ch. 4, pars. 1 and 2); Burge. Colonial Law (vol. II, p. 15).

Two principles are to be regarded. The person attempting to
transfer dominium must possess both the demaniwom and the anvmus
transferendi.  See De Beers Consolidated Mines v. London and
S.A. Ezploration Co. (10 8.C.R. at p. 366); Donellus on The Civil
Law (4, 3, 26).

The ‘intention of the parties aliunde must be considered as much
as the appearance of the structure. The knglish law in regard
to a lessee is ireated as an arbitrary exception, based on expedi-
ency. See Woodfall Landlord and Tenant (17th ed., p. $99).

As to the guestion whether the appellants are in a better position
with reference to the second respondents the maxim ‘ No one
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may be enriched at the expense of another,”” finds its legal appli-
cation in the condictio sine causa. 1f the second respondents have
been enriched at appellants’ expense they have been enriched with-
vut cause us rvegards the appellants.

The first respondent was in default. .

B. 4. Tindall (with him 4. S, zan Heesy, for the second
respondents: As to Hobson v. Gorringe (supra) and Rey-
nolds  v. Ashby & Sen (supra), the English Courts have
not disregarded the intention as an element, but a mere
chance clause in = hire-purchase agreement does not affect
the legal position. The ostensible intention of the parties
must be looked to, 7.¢., ome which is patent to the world. This
rule is fairer and protects third parties, The English de-
cisions are comsistent with the South African cases. The inten-
tion emphasised is whether the structure was to be there perman-
ently, which must be discovered from the object of the structure,
the nature of the business, the premises, and the manner in which
it is used, and not any statement of intention. Statements of
intention in a contract of this nature, if opposed to the patent
intention, should neot be regarded, because third parties miust be
protected. If the Court is entitled to regard the clause in the
contract as evidencing intention it is not counclysive. Even the
American cases do not go so far as to say that this consideration
1s couclusive. See Binkley v. Forkner (supra) at p. 35.

The South African Courts, in considering the question of in-
tention, have held that it involved the inquiry whether the person

who erected the machinery intended that it should be there per- -

manently or for an indefinite period. See Olirier v. Haarhof
(supra, at p. 501). See also (orneross v, Nertje (21 S.C.R. 127);
Paul Voet, ibid (ch. 4, sec. 2).

The case of a lessee is clear aud is different. His intention to
remove may be gathered from the nature of his tenure. The
doctrine of «wecessio is opposed to the doctrine nemo dat quod non
habet. See Justinian's Instifutes (R, 1, 29); Paul Voet, ibid {ch.
4, sec. 1). The appellants are in the same positicn as the owners
of the machinery in Reynolds v. Ashby & Son (supra), even it
they did not know Jacobson was the owner of the ground. See
Reynolds v. Ashby & Son, (1803, 1.X.B. 87, at . 98) where the
Court did not regard the question of intention. The principle
on which the English Courts proceeded is that what is attached
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to the soil belongs to the soil. The doctrine applied in ﬂ.pm English
Courts is consistent with Paul Voet and the South African cases,
and is not inconsistent with Johnson & Co. v. Grand Hotel
(supra). The premises were destined for w the purposes for
which the machinery was required. Johnson’s case was one wvm-
tween the seller and the liquidators of the buyers. @pw position
of creditors in insolvency is often better than that of the insolvent.
See Harris v. Buissine’s Trustees (2 M. 105). .

This is not a case between purchaser and seller, but a third party
is concerned. See Maasdorp’s Institutes of Cape Law (2nd ed.,

.11, p. 4).

'@owrm o m%m %mewwomm cases, the case of Davis v. Bliss (supra) was
relied on as very similar. But see p. 461. The machinery becomes
part of the building by the fact of its attachments to the realty.
See Binkley v. Forkner (supra). . . .

On the second question as to the appellants’ position with w&mw-
ence to the second respondents, the only doctrine relied on is, 1o
one may be enriched at the expense of another. See Digest (50,
17, Ncmu\mum 12, 6, 14). That doctrine does not give a ground of
action. See Windscheid (Vol. I1., sec. 421, note 1 on p. 531). . H@
succeed, the appellants must bring the doctrine under the condictio
sine causa, and that actien could not be employed because there
was a causa in this case. In Hobson v. Gorringe (supra) it was
held that there was no remedy if the structure was a fixture. See
also Reynolds v. Ashby & Son (supra). .

Stratford, K.C., in reply: The issue is the question of www& of
intention. The facts are the same as those in Binkley v. Forkner.

I am contending for the doctrine quic quid solo plantatur solo
cedit as modified by the maxim ‘‘no one may be enriched at the
expense of another.”” The case has not been pleaded, wamdmm.cw
decided on the docirine of estoppel, but purely on the question
whether the structure was a movable.

It has not been shown that under Roman law a persen who is
not the deminus of the material becomes the dominus of the strue-

_ture erected on his land.

In Beynolds v. Ashby Aw.,QO (supre) the Factors Act applied.
That Act provides that property sold under a hire-purchase system
shall become part of the land to which it is attached.

Cur. adv. wult.

Postea (May 11).
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Inxes, CJ.: This appeal raises questions of considerable im-
portance to dealers in machinery. The point at issue is whether
certain vefrigerating plant and appurtenances supplied by the
plaintiff to a buyer under a suspensive comtract and installed in a
building purchased by, but not transferred to, the latter from the
defendant, remains under all the circumstances of the transaction
the property of the original vendor, or whether it devolves upon
the defendant as owner of the buildings to which it has been
attached. The relevant facts may be shortly stated. In January,
1912, the defendant company owned portion of an erf in Potchef-
stroom upon which there had bheen erected a dairy plant for
pasteurising milk. The structure had apparently been built for
the special purpoese of accommodating the necessary machinery and
affording the facilities required for carrying on the business. On
January 25 the company sold the entire property with all the con-
tents of the building to a syndicate, of which one Jacobson was a
member, and the contractual rights of which he subsequently ac-
quired. The purchase price was payable in instalments extending
over four vears; possession wus to be given forthwith, but transfer
only after satisfaction of a certain portion of the total liability.
And it was specially provided that in the event of any default,
the sellers should be entitled to cancel the sale, resume possession,
and if necessary eject the purchasers; and that all payments and
improvements already made should in that case be forfeited to the
sellers. In March, 1912, the purchasers took possession, and for
some ten months thereafier the instalments were duly met. With
a view to improving the plant, Jacobscn entered into communica-
tion with the plaintiff, and on August 25 a contract was concluded,
in terms of which the company undertovk to supply and erect a
123 ton refrigerating machine, with condenser, receiver, and other
appurtenances, to be paid for in periodic instalments, the last of
which was to fall due in June, 1814. It was specially stipulated
‘that the plant should remain the property of the seller until all
the payments had been made; and that, in case of default, the
seller should have the right ““ to enter, with force, if necessary,
and without liability for trespass or otherwise, the premises where
the plant may or ought to be, and take possession of or remove the
plant,”” any past payments to be retained in reimbursement of the
expense of delivery, installation and removal. The refrigerating
machinery thus obtained was installed in December, 1912. Jacob-
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son had previously pulled down three cold storage rooms and sub-
stituted larger omes. The new plant was actually placed in situ
by the plaintiff in terms of the contract, but the concrete founda-
tion on which portion of it vested, bolis inserted therein, and cer-
tain insulation work were made, supplied and performed respec-
tively by Jacobson. As fo the effect of this installation upon the
old plant, the evidence is not as clear as it might be; but if would
seem that a considerable portion was connected with the new
machinery and wutilised, part was superseded and left in ifs place,
while one brine tank at least was taken out and scrapped ; though
whether it was removed from the premises is not apparent. Amn
accurate description of the new machinery, and of the extent of
its attachment o the building is given by the learned Junesm-
Przsipexnt. Part of it is held in position by long bolts and nuts,
the former embedded in a solid concrete foundation; another part
is attached to the wall also by bolts and nuts; pipes connecting
the various portions pass through holes in the walls, and certain
tanks and coiled piping are supported and fixed in manner des-
aribed. The conclusion at which the trial Court arrived was that
thpugh thus attached to the building, the new plant could be taken
to pieces and removed without injury fo the premises. In regard
to the re-instatement of the old plant no opinion was expressed;
but the evidence of the engineers is to the effect that it could be
replaced, connected up, and made ready for use at a cost variously
estimated at from £25 to £75. With plant thy$ enlarged and im-
proved Jacobson continued his dairying operations, but with no
measure of success. Barly in 1913 he made default in respect of
machinery payments, and in April plaintif terminated the con-
tract and reclaimed the plant. The instalments for the property
were also in arrear, and the defendant company thereupon can-
celled the sale, asserted its rights, and took possession of the
buildings and all improvements. In July, 1913, Jacobson’s estate
was sequestrated; his frustee has been joined as defendant, but
makes no claim to the refrigerating machinery, the title to which
is disputed between the two main parties to the action. It is
claimed by the plaintiff company as being movable property, with
the dominium in which it has never parted and which in law forms
no portion of the building containing it. There is an alternative

laim for compensation in respect of the increase in value of the
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landed property, in the event of an adverse finding on the first
contention. The defendant maintains that the machinery became
on erection a fixbture, that the title passed to the owner of the
land, and that it constitutes, therefore, an improvement for which
no compensation is claimable.  There is a further plea to the
effect that, as against the defendant ocwbmm.wwu the plaintiff cannot
claim that the new plant is in a different position from the old
in respect of ownership or liability to removal. The Transvaal
Provincial Division, though it found that the machinery in dispute
could be removed without injury to the premises, held that it must
be considered to be immovable property, because it had been in-
stalled by Jacobson with intent that it should permanently remain.
That the owner of the land had in consequence become the owner
of the plant and was entitled to retain it without com-
pensation.  Judgment was, therefore, entered for the Potchei-
stroom Dairies, and it is against that order that the plaintiff
appeals. :

It is neither contended nor even suggested that dominium in the
machinery was at any time vested in Jacobson. The case for the
respondent is that though (om the authority of Quirk’s Trustees
v. Liddel’s Assignees, 3 J., p. 329, and other cases), the ownership
remained in the plaintiff up to the time when the plant was
attached to the building, yet it thereupon passed to the defendant
by accession to the realty. And the result of the judgment is to
establish the proposition that A may take the property of B, and
give it to C, by annexing it to the building of the latter, even
though the annexation be of such a character that it may be
severed without injury either to the premises or to the mvmbm
attached. ‘

. The question whether an article, originally movable, has be-
come immovable through annexation by human agency to realty
is often one of some nicety. As was pointed out in Olivier ~.
Haarhof (T.S., 1906, p. 497) each case must depend on its own
facts; but the elements to be considered are the nature of the par-
ticular article, the degree and manner of its annexation, and the
intention of the person annexing it. - The thing must be in its
nature capable of acceding to realty, there must be some effective
attachment (whether by mere weight or by physical connection) and
there must be an intention that it should remain permanently
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attached. The importance of the first two factors 1s mmméw&mg
from the very natuve of the inquiry. But the importance of inten-
tion is for practical purposes greater still; for in many instances it
is the determining element. Yet it is sometimes settled by the
mere nature of the annexation. The article may be actually incor-
moum@mm in the realty, or the attachment may vm so secure that
separation would involve substantial injury either fo the immovable
or its accessory. In such cases the intention as to permanency
would be beyond dispute. But controversy-generally arises where
the m%mwm.ﬂm identity of the article annexed is preserved, and when
detachment can be effected with more or less ease. Indeed, it.may
happen (as has happened here) that the annexation is in itself con-
sistent with the article either being, or not being, a portion of the
realty; and it thus becomes necessary to examine with the greatest
care the intention with which 7t was annexed. The authorities
emphasise the necessity for the presence of an intention that the
attachment should be permanent. The well-known passage from
Paul Voet (C. 4, par. 3) has been quoted by the learned JUDGE-
Presipext, and I do not propose to repeat it. Others might be
added. Burge, for example (vol. 2, p. 15), states that * movables
affixed to land or buildings acquire the quality of immovables, by
reason not alone of their being affixed, but of their being afized
with the intention of permanently remaining.’’ But the intention
required (in conjunction with annexation) te destroy the identity,
to merge the title, or to transfer the dominium of movable pro-
perty, must surely be the intention of the owner. It is difficult
to see by what principle of our law the mental attitude of any third
party could operate to effect so vital a change.  Certainly, in
Olivier v. Haarhof, and, so far as I am aware, in all other South
African cases, the intention which was looked o was the intention
of the owner. And Johannes Voet (4d. Pand., 1, 8, 14), in dealing
with this matter, indicates the state of mind of the owner as the
decisive factor. *‘ But what are generally regarded as movables,”
he says, “may yet . : . by the intention and act of the owner,
be regarded as movables, as far as concerns legal consequences . . .
1f what were formerly movables are joined to buildings not for ter-
porary but for perpetual use, whether they are beams or columans
or marble pieces, they begin to Be part of the building, and thus
to be immovable.”” And this is what one would expect, in view of
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the fundemental principle that (subject to a few specific exceplions)y
dominium cannot be iransferred or aliered, save by the intent of
the dominus. Nor can any man, as a rule, confer a betier title
than be himself possesses. But it is argued that the acfuisition or
transfer of ownership by accession is an exceptien o the above.
true; but only in cerlain cases and to a limited extent.
Turning to the civil law as the fountain head of the docirinme, it
will be found that the cases in which deminium could be «w%wm‘
ferred without the consenting mind of the owner, by artificial, as
opposed to natural accession, were those where there had been
union by a process-of nature, or where one thing had been in-

That is irue

separably incorporated in gnether. Thus a plani uprooted by one -

not the owner, and re-planted elsewhere, would, after it had taken
reot, belong to the dominus of the new site, because it had become
united by nature to the soil from whence it drew nourishment {Iust.
2, 1, 26). If a man inseparably interwove with wmm/ own
vestment the purple of another the material thus incor-
porated acceded to the vestment (Inst. 2, 1, 28). The
remedy of the owner was by an action of theft, and
2 condictio for the value:; but he had lost his property. But it
would seem that if, though interwoven, the purple ﬁmmemommmwvwmv
then the owner, retaining his dominium, could bring an action ad
exhibendum (Dig. 4,7, 2). A house acceded to the soil in which it
was built; but even in that case the ownership of the materiale
if originally in different hands from the ownership of the seil, ﬁmw
governed in strict law by the state of mind of the domsinus. A
man who built with his own materials on ground which he knew
to belong to another lost his property therein because he was
deemed to have voluntarily parted with it. On the other hand, he
who built upon his own ground with the material of another was
considered the proprietor of the building; but the owner of the
Emwmimw retained his dominium therein, never having consented fo
wmwwmﬁmw it. He could not demand the material while the house
wmgwwﬁmm,wwgaﬁ because a special law forbade the destruction of
ﬁwm building under such circumstances. But if the house was des-
troyed ,va, some natural cause, he could vindicate his materisl.
Cgm,wﬁwmm his action was de tignoe injuncto for double the valus,
@mmﬁ. .wu 1, 29 and 30.) The law of Holland adopted these prin-
ciples in regard to the incorporation of building material, save that
the action de tigno injuncto fell into disuse, and relief was ‘given by
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a general action for damages (see Grotius 2, 10, 7 an 18, L
1, 24 and 47, 3, 2; Groenewegen, de Leg. Ab. Ad. Instit., 2,1, 28),
The examples above given illustrate the limitation as well aw the
extent of the principles on which trapsfer of doemininum by way of
accession was effected without the intention or comsent of fhe
dominus. Put ouiside the area of these and other similar excep-
tioms, the operativm of the general rules regulating chan
ownership remains unaffected.  So that movable | vt
the machinery in dispute, the identity of which has been in
served, which has not been physically incorporated in the
and which is separable from the building to which 1t hs
attached, cannot be considered as part of the ouildi
owner intended that it should remain permanently annexed. It is
not necessary here to discuss the position which would arise if &
purchaser or mortgagee bad advanced money or been otherwise pre-
judiced on the faith of property attached to the realty but forming

in law no part of it. That guestion does mot now present itself.

And the grounds on which such persens might be entitled to relzef
would not affect the general principle.

Turning to the facts before us, the machinery in dispute was
placed in the building by Jacobson. The plaintiff company carried
cut the actual installation, but it was done under contract with
Jacobson and for his account. He states that he intended fo have
it there permanently, and no doubt he hoped to pay for it; but he
did not mean to prejudice the plaintiff’s rights, because he adds:
“ I thought it belonged to Macdonald until paid for, and I never
intended anything else.”” He, however, was not the owner, and
therefore his intention ome way or the other could not affect the
dominium. Were it otherwise, the ownership of*this property
would be dependent upon the mental attitude of a man to whom it
did not belong, and who did not intend to deprive the true owner
of his rights. The annexation could only operate fo transier the
dominium of the plant, if when it was put up the plaintiff intended
that it should remain there permanently or authorised Jacobson to
affix it with that intention. And the evidence does not show that.
The attitude of Macdonald, the managing director, who controlled
this ‘ransaction throughout, was perfectly comsistent. He had no
idea of parting with tke right to remove his machinery if default
was made in payment, and he intended that its atlachment to the
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ould be subject to that »Hm,wmﬁ which was guite inconsis-
g it there wuwgmwmwﬁﬁ Any other state of mind
invelved a renunciation of the Wmmmm.wm of his contract,
which it is clear he never contemplated. Nor did he authorise
Jacobson te attach the plant with any other intent, or in any way
which would interfere with his ownership. The evidence was not
ointed at that issue, but had the question been put there

:an be no reasonable doubt as to the answer; there is nothing in
he record which would ?ﬁ&ﬂ the view that Macdonald authorised
any permanent E@mdm?mw by Jacobson. I feel consirained, there-
fore, to differ from the trial Court on the guestion of whether on the
s the plant in question should be considered immovable pro-
perty. And my dissent is based entirely upon the ground that
Jacobson, not mewbm« he owner, his state of mind could not change
the domaniwm. If he had been the owner, I should find myself
in entire agreement with the clear and able reasons of the Jupes-
PresipeEnT.  The Provineial Division gave no effect to the suspen-
sive condition in the contract of sale, just as the English Courts
have given no effect to the provisions of a hire-purchase agreement
under somewhat similar circunstances. Some of those decisions,
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though not binding upon us, ave, upon-the face of them, strong
authority for the view taken below, and reference should, therefore,
be made to them. The English law agrees with our own in attach-
wmm, importance to the intention or object with which the annexation
s made, when it is necessary to decide whether a chattel has be-
come portion of the Hmmﬁu\. to which it is attached. (See Holland v.
Hodgson, T C.P., p. 334; and Hellawell v. Eastwood, § Bxch.,

p. mmmv wi an mmmronﬁob of the law to varying facts over a Mowm,
series of years has led to results which it is well nigh impossible
to reconcile on any general ground of i mmm@mmwm And the decision
has often been affected by the relation in which the disputants have
happened to stand. PMEQZEL landlord and tenant, urban lessor
and lessee, heir and executor, executor and remainderman, mort-
gagor and mortgagee—the controversies as to fixtures between these
various classes have been apt to produce different results on similar
~facts, according as the law is more or less slow to interfere with
the rights of one or other class. The leading case most in poing
here is Hobson v. Gurringe (1877, 1 Ch., p. 182). A gas engine
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had been let on the hire- -purchase system, the propert
until the payment of all instalments, and the owner to ks
right of removal on default. It was fixed to the land of
by bolts and screws to prevent rocking, and it had a

bearing the name of the owner. The hirer Wmf%
engine was claimed by the owner and also by a
his mortgage after the agreement and witheut s
Court of Appeal held that it was sufficiently annexe .w 1o
become a fixture, and that any intention to be inferred from

terms of the hiring agreement that it should remain a chaitel did
not prevent it from becoming a fixture; and that it pas 2, there-
fore, to the mortgagee as part of the freehold.  That was

startling result, and 1t was arrived at in this way: By u series of
decisions, from 1856 onward, it had been held that chattels affixed

in similar fashion became wcw?ow of the freehold. This @5&9&5.
engine was, therefore, immovable property, and the only eifect of
the hire contract was that the owner, as between himself and the
hirer, had the right to sever and remove in case of default. But
that right was not an easement created by deed, nor was 1t con-
ferred by a covenant running with the land, and therefore it im-
posed no legal obligation on the mortgugee. I have not consulted
all the numerous early decisions, buf fwmmmma v. Froser (2 K. and
J., p. 836); Holland v. Hodgson (L.R., 7T C.P., p. 328); and others,
were cases in ‘which the person who mbwmwm@ was the owner of the
movable. No doubt Hebson v. Gorringe lays down what is now
the English law, but I cannot think that our Courts would under
similar circumstances have deprived the owner of the eugine of his
property. The decision was followed in Reynolds v. Ashly & Son
(1904, A.C., p. 466), where machinery fastened down to a building
in a similar manner to that which Umm been proved in this case,
and which could be removed without injury te the premises, was
beld to pass to the morigagee though it had been supplied by the
owner to the lessee of the building on the hire-purchase system.
The House of Lords relied on the earlier cases, but 1t is evident
from some of the judgments that the resulting position was re-
garded with uneasiness. Lord MacwacarTexy thus expressed him-
self: “* That the law with regard to fixtures as between mortgagey
and mortgagee is perfectly satisfactory, I should be sorry to affirm ;
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much mischie! would be created if there were a de-
from the law which kas been locked upon as
actions as this ever since the case of Mather

w.{zmwéﬁw authority opposed to Reynolds v.

ot propose to discuss the cases, because this
be Emm,w by an application of the principles of our
wmm lead to the conclusion that the machinery here
aot & portion of the building, but is the property of

which the trial Court took of the matter it was un-
pal with the ommm plea. But I do not think that it
he wwmm- position. The defendant company is not an
T oor nﬁzwmmmmmm misled by the action of the plain-

, as ww_ wm en prejudiced, because the building will be
w@@?wm@ to the same condition that it was in immediately before the
tallation of the new machinery. The plaintiff company will be

K%& te remove its plant, but the status quo anfe must be en-
mﬂwmm., That is to say, the old plant which was taken out must
be wi,m back and all necessary connections made. And if any
sortion has been damaged or destroyed, then it must be wm@wﬁmm
T replaced. %me@mwmwm Limited, & it takes away its property,
must wwmg the wﬁmﬁwmm@ and the old wwmum which it disconnected or
altered in exactly the same position in which it found them when
the new Emawmmwwa was wgzmw‘» im.

The mnmwmmﬁméu contains a claim for damages, to which H have
not yet referred. There is no finding upon this part of the case,
and 1% is @Eﬁm impossible, upon the evidence before us, for this
Court o arrive at any decision upon it. Upon that claim, there-
fore, an order of absolution from the instance should be entered.

The result is that, in my opinion, the appeal smeceeds. The
srder of the Provincial Division should be set aside, and judgment
entered for the plaintiff in terms of the first prayer of the declara-
tiom, m& io {a) of the second prayer, the plaintiff must be de-
clared entitied to enter on Erf 210, Potchefstroom, and remove
the plant, accessories, and chemicals therein H@wmwwmm to, on com-
dition that no damage be done to the premises and that the plant
originally contained therein be restored and reinstated in the con-
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dition in which it was prior to the installation of the plaintifi’s

machinery. There should be absolution as to m b}, and the costs
b 2 »%

here and below should be borne by the defenddnt

Soro 0% J. ur.. On the 25th January, 1812, the respondent coL-
pany en red into a deed of sale with Mm%mﬁmwm mwm W«wmgmwu wﬁmuma
ing s me wmu Mm Fresh Milk Supply Co., by gwww; 1} sold mé the
latter Eri HNo. mi: with the buildings thereon, a J-ten refrigera-
ting plant on the property, and certain g@ﬁmﬁ.mmw for the sum @Wm
%mu%amu The W&,@mem price was g wm paid in instalments, and
transfer was to be given on Marc w ist, 1915, It was o ferm of mmm
contract that in the event of any ins %m&% not being paid on the

due date thereof the sellers w uld have the right, on giving 14
daye’ notice in writing of their intention, fo cancel the mm.,mm of
sale, and to retake possession of everything sold, and that all pay-
ments and imp Mddbwwmmum made by the purchasers were to be for-
fejted to the sellers without recourse to law. The buildings, which
were of brick, had spparently been erected for the purpose of
iness on the premises. Krom the schedule

appear o have comsisted of an office,

carrying on a2 dairy bus
to the deed of £ sale th
washing-room, main Wmm recelving-room, mwmwww%ccgu wamﬂ.-
room, lift ﬁwmﬁm rs, and, outside, a stable and coach-room. The
purchasers took possession of the premises on Mareh Ist, and sub-
sequently by wywmmmoﬁbg between them Widman withdrew from
the Wm&b@myw which thereafter was carried on by Jacobson alone,
Not being satisfied with the refrigerating plant in the ﬁoﬂbmwww
he, on August 28, 1912, entered into a hire-purchase contract with
the plaintiff company under which it mmwmmm to supply hin o Wi 1th a
121 ton refrigerating machine complete for the sum of £1,153, and
to erect the same for him on the Exf No. 2 It was a term of
the agreement that the plant was not fo become the property of
ayments provided for bad been fully made.
a 121 ton refrigerating machine, with its

),

he
16.

i
Jacobson until all Lm,mm
The wwwmm consisted
ammonia r@ﬁmmmmmﬂ o
appurtenances. Jacobson was io construct the foundations for the

»«m e

% trap, receiver, lce-tank, and the wusual

wachine and W%i»w%?\. platform for the ammonia condenser, and
T ; : 3 3 he 3 anlk Tn da

insulation for the botiom, sides and ends of the ice-tank. In due
COBISE mw greater part of the old plant was removed from the



474 MACDONALD, LTD.. . RADIN, N.0., & T LrL
Wﬁwﬁuw@w STROOM D wmﬁmw & INDUSTRIES 0., LTD,

[Sovomow, J.A.]
premises and the new plant was erected by the appellants, the com-
pressor itself being fixed on a moﬁm foundation of concrete by means
of bolts and nuts 3 in. to 31 in. long embedded in the concrete.
Certain portions of the ma qwmwm&u sach as the ammonia receiver,
the ice-tank, and the ﬁﬁmaéw@um%m tank which ave accessory to the
compressor were not fixed in any way to the building, but rested
on foundations or platforms. Pipes connecting the various parts
of the machinery go through the walls, which are of brick, the
holes in the ﬁ«mmw being much larger than the pipes. It 1s un-
necessary to describe in further detail the plant or its maunner of
attachment to the premises. This will appear from the judgment
of the JupGeE-PrEsIDENT in the Court below. One fact, however.
is quite clear, viz., that the whole of the machinery counld be re-
moved without practically any injury to the WEEEQV

Unfortunately, not very long after the new plant had been
installed, Jacobson fell into financial” difficulties, with the result
that he was unable to meet his obligations to either the appe’lant
or the respondent company. It is common cause that thereupon,
some time in 1913, the respondent company exercised its rights
under the deed of January 25th, 1912, cancelled the sale and took
possession of the property.  Subsequently, on November 28th,
1913, the appellant company also cancelled the hire-purchase
agreement which it had made with Jacobson, and brought an action
against the respondent company claiming back the refrigerating
plant. In the alternative there was a claim for the sum of £1,153,
the purchase price of the plant, as compensation for the improve-
ments effected upon the property by the appellant company. The
_defence to the action was that the plant was a fixture, and had
become part of the immovable property, and that it could not,
therefore, be recovered; and as regards the claim for compensation,
that the improvements made by Jacobson had become forfeited to
the respondent company under the provisions of the deed of sale.
These being shortly the issues between the parties, the main ques-
tion to be determined is whether the refrigerating plant erected
on the premises was a fixture, s0 as to have become portion of the
immovable property. And in regard to this question it will be
convenient to consider first what the position would have been if
Jacobson had been the owner of the premises and had purchased the
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plant oﬁgmﬁw and not under a hire-purchase agreement. Would
the plant in that case, after erection, have become part of the
immovable property? Now under English law there can be little
doubt that this question would be answered in the affirmative. It
is true that the decisions of the English Courts, as was pointed

“out by Lord Lixprey in the latest case of Keynolds v. Ashby & Son

(1804, A.C. 473), have not always been consistent.  But ‘‘ the
great weight of authority,” as was said by Lord Jaxes in Keynolds’
case, ** is in favour of the view that these machines must be held fo
be affized to the building so as to pass under the mortgage as being
a portion of the factory.” The machines there had been erected
in a factory which was being used for a joinery business, and they
were attached to the property in very much the same way as the
refrigerating plant in the present case. They were placed in beds
of concrete prepared for them, and each machine was fastened
down to iis concrete bed by bolts and nuts. By unscrewing the
nuts each machine, although heavy. could be raised up and re-
moved without injury to the building containing it and without
injury to its concrete bed and to the bolts embedded in it.” In
his judgment Lord Laxbrey says: *° The purpose for which the
machines were obtained and fixed seems to me unmistakable; it was
to complete and use the buildings as a factory. It is true that the
machines could be removed, if mecessary, but the concrete beds
and bolts prepared for them uegatived any ideu of treating the
machines when fixed as movable chattels.” The circumstances of
that case are, therefore, very similar to those with which we are
here concerned, and if the principles of our law are the same as
those of the English law on this subject, 1t would follow that,
putting aside for the present the fact that the plant had been
bought under a hire-purchase agreement, if Jacobson had been
the owner of the premises, the plunt would have become part of
the 1mmovable property. Now I am satisfied that there is no sub-
stantial difference between our law and the English law with
regard to fixtures. This was poiuted out by the present Crurr
JusTIiCE in the case of Olivier and Others v. Haarhof (1806, T.S.
p. 600), when, after stating what were the points chiefly to be con-
sidered in determining whether an article aitached to the land was
a fixture or not, he says: ‘‘ The law of England appears t0 be the
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mmﬁm,: He then quotes from a judgment of Lord Bracksuey in
the case of Holland v. Hodgson (L.R., 7 0.2, wmw%v and remarks that

the w nguage used mig Ww bave been taken from Paul Veet.”
S
£

In further confirmation ow this view, I desire o refer to one of
the older decisions in the mt,q MW Courts, where the principles of
law are more fully discussed than in the more recent cases. In
Hellawell v. Eastwood (6 Ex M Paxxr, B., delivering the con-

sidered judgment of the w;i.wmmmﬁ, Court, says: ““The only ques-
tion, therefore, is whether the machines when fixed were part of
the freehold; and this is a question of fact depending on the cir-
gumstances cm each case, and principally on two considerations:
firat, the mode of annexzation to the soil or fabric of the house, and
ike extent to which it is united to them, whether it san be easily
removed, integre EM@, 2t commode, or mot, without injury to
itself or the fabric of the building; secondly, on the object and the
purpose of the mbbmwwﬁoﬁ, whether it was for the permanent and
substantial improvement of the dwelling, in the language of the
civil law, * perpetur usus causa, or in that of the Year Book, * pour
un profit del inheritance,” or merely for a tempora ary purpose or the
more complete enjoyment and use of it as a chattel >’ The actuel
decision mw@m the facts in that case has been since questioned, as
was remarked by Lord Linoiey in Reynolds v, Ashby & Sons, but
the law laid down has been acce pted in the laler cases, and is
substantially the same at that expressed by Liord Bracrsumn in

Holland v. Hodgson, which was quoted in Olivier v. Haarhof.

l'

And if that be a correct statement of the E English law on the sub-
ject, it is mmmm&w?mmd the same as our law. Thus, in Voet 1 , 8,
14, it is said: ““ And as w,mmwwmm the act of the owner, things ﬁwp&w
previously were movable if they have been affixed to buildings for
the sake not of temporary but of permanent use, become part of
the buildings and therefore immovable.” 1In Haarhof’s case the
Cmier JUSTICE sums up the position as follows:-* The conclusien
to which I have come is that it is impossible to lay dewn one
memwmm rule; each case must depend upon its own circumstances.

The @c%wwm chiefly to be considered are the nature and object of the

structure, the way in which it is fixed, and the infention of the
persen who erected it. And of these +Wm last point is in some
respects the most important.”” The intention to bhe considered ;
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as put by Mgmm whether *‘the movables had been affixed %o Su?
wﬁmﬁgmw for the sake not of temporary but of Mvmﬁbmwmd i

L,,_l

use
or, as it is mu.wﬂnmmum& by Panl Veetr, ** that ﬁmm% should be »Ww&
permanently.””  And it will be observed that the
by the Cmier JusTice are practically the same
Baron Parxe in Hellawell v. Fastwood, for the

structure and the infention of the person who erected a7e S0
closely related that to a great extent they overlap one another, so
that in many cases the intention Bmw be fairly deduced from the

egmnﬁmﬂmwmwwamm&mwmﬁ,m@mLmewmcmwﬁ\mww&ugm
mode of annexation may nogmﬁgmp be conclusive Sm &l e

as for example where a movable is so built in and i ncerporated into
the building as to bdecome part of
be disapnexed without serious injury to the building itself. That,
of course, is not the case here, but the question to be deiermined is
whether according to the principles of our law, having in view the

%

mode of mﬁ%,\w'wbmmp of the machinery and the purpose for 3?

Nt
v

the siructure so that it canno

1t had been erected, it must be taken to have become part of Qm

immovable property on the ground that it had been annexed not
for »mmwwowmwd but mm% permanent use. Now if Jacobson had been
the owner of the erf and had bought the plant in the ordinary
course and not under a Mtwm-mﬁ,ﬂwwmw contract, 1t would scarcely
be open to gquestion that the plant would have become part of the
immovable property. The English cases are conclusive that in
such circumstances the Hmaﬁbm& must be held to have been an-
nexed for «mmﬁﬁmmnww and not for temporary use. In the case of
Heynolds v. Ashby, in the King’s Bench Division, Corrivs, M.B..
dealing with this mmwm.\iﬁ of the matter, says: “ The fact that the
person who affixed this machinery did so for the purpose of & manu-
factory on premises of which he was hims el# the owner for a term

of 99 years affords no evidence in support of the view that the
annexation was intended to be only femporary for the .“omﬂ,mw use of
the machines as mere chatiels; on the contrary it is
of the view that the intention was that Qb% ,&wcmww ﬁ,m mﬁmowmm f
the factory and be used as part of it for the Mu ww oses of the busi-
ness there carried on, as long as that business should be continued
to be carried on.”” If, however, Jacchson www M%ow a4 mere lessee
for a short term of years, then the presum; &ow would have been
that the plant had been amnexed for temporary and not for per-
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manent use. This is very clearly set forth by Durge (vol. 2, p.
159, as follows: ** Movables affixed to land or buildings acquire the

quality of immeovables by reason not alone of their being affixed
but of their being affixed with the intention of there permanently
remaining. No such intention can be presumed when the person
by whom they were affixed has only a temporary interest in the
land or house. Movables, therefore, which would be immovable
if affixed by the owner continue movable as between him and the
tenant.”’

Thus far I have proceeded on the assumption that Jacobson was
the owner of the:erf and that he had bought the plant outright, and
it those had been the facts I should have felt no difficulfy in
holding that the plant had become a fixture. Does it then make
any difference that in the first place he had bought the erf under a
deed of sale, which entitled the seller to cancel the contract and fo
retake possession of the property in case the instalments of the pur-
chase price were not paid on due dates? In my opinion that fact
cannot affect the legal position. For it is clear that ai the time
of the erection of the plant Jacobson contemplated that he would
carry out the terms of his contract and that he would become the
registered proprietor in due course. He was not, therefore, in the
position of one who had a temporary interest in the property, but
he regarded himself as the virtual owner. His intention, there-
fore, in annexing the plant would be precisely the same, as if he
had heen the actual owner, so that the legal position is not in any
way aftected by the special terms of the deed of sale.

Is it theu affected by the fact that the plant was bought under
a hire-purchase agreemeunt, in terms of which it was not to be-
come the property of Jacobson until all the payments provided for
had been made? This is the circumstance which was mainly relied
upot: by ithe appellant’s counsel in support of the contention that
the plant had continued to be movable and had never become
portion of the immovable property. And in considering this point
it is desirable to bear in mind that the plant was annexed to the
building by the appellant company itself. This is not the case.
therefore, ¢f the movable property of one person being affixed to
the Immovable property of another without the consent of the
former. The circurnstances are, therefore, very similar to those
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which were present in the case of Reynolds v. Ashby § Son, where
the same question was raised as between mortgagor and mortgagee
and was answered adversely to the appellant’s contention, mainly
on the authority of the earlier case of Hobson v. Gorringe (1897, .w
Ch. 182). On the other hand, we were referred to certain Ameri-
can decisions, in which the very opposite conclusion was arrived
at. The case in which the facts were more analogous to the present
than in any of the others is that of Davis v. Bliss, in the New York
Court of Appeal, and reported in Lawyers’ Annotated Heports (10
N.S., p. 458). And the real ground of the decision is thus stated
in the judgment: °‘ The agreement between the plaintiffs and
Lyon, clearly and conclusively, as matter of law, indicated the
intent of those parties that the engine should remain personal pro-
perty until it was paid for?’’ The agreement in question was 2
hire-purchase contract, in all essentials identical with the one made
between the plaintiffs and Jacobson in the present case. Now, as
has been already pointed out, the intention, which has to be re-
garded in determining whether machinery which has been annexed
to buildings has become portion of the immovable property, 1s
whether it was annexed by the owner of the premises for permaneut
and not merely for temporary use. And I find it somewhat dif-
ficult fo see how that intention is affected by the fact that the plant
was not bought out and out, but under a hire-purchase agreement.
For a purchaser under such a contract has the same inkention as
any other purchaser, viz., to acquire the property as his own, and
when he erects the plant, as in this instance, in buildings set apart
for'a special business, he does so intending presumably to use it
for the purposes of that business so long as he continues to carry 1t
on. His intentiow, therefore, would be exactly the same as if he
had bought the plant out and out, assuming, of course, as we are
bound to do, that the transaction was a bona fide one. Nor does
the position seem to me to be affected by the fact that in the agree-
ment was & clause providing that the plant should not become
Jacobson’s property until the purchase price had been paid. For
th#t was a provision inserted for the protection of the seller, to
enable him to reclaim his property in case of failure of payment of
any of the instalments of the purchase price, and so long as the
premises remained in the possession of Jacobson the plaintiff com-

. pany was entitled in that event, under their contract, to enter upon
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the buildings for the purpose of disannexing and remeving the
piant. But that does not alter the fact that Jacobson contemplated
becoming the owner of the plant in due course by paying the in-
stalments of the purchase price, and that this was his state of mind
when he erected the machinery in the building which he had pur-
chased. And, after all, it is the intention of the purchaser with
which we are concerned, and not that of the seller of the plant.
wmémﬂmm much the latter may have had in mind the fact that he
was' not parting with his property until it had been paid for, if
in fact Jacobson did bona fide intend to pay the instalments as
they fell due, then, in my opinion, when the plant was annexed to
the premises for the purpose of the dairy business, it was placed
there by him for permanent and not for temporary use, with the
result that in law it thereupon became part of the immovable pro-
perty. I cannot, therefore, agree with the contention that ﬂmum
Wuww-wﬁwanmm agreement is conclusive proof that the plant re-
mained moveble property after its annexation until it was paid for.
For .@w@ true test by our law is not whether on its erection the in-
tention was that it should remain personal property, as it is put
in the American case, but whether it was afixed for permanent and
not merely for temporary use. And if it was it matters not what
the parties to the contract might have thought regarding the
nature of the property, for the law is decisive on the point, and
waww.mmmmm m?m plant with the character of immovable property.
Moreover, in my opinion, the question of intention is one of fact

not of law, though in the American case it appears {0 have dcmmm
treated rather as a matter of law.

mﬂwmwmm“ says: *‘ I intended to have the plant there permanently.”
wﬁ.wm wmm%mmw to say that the Court was not bound to believe his
mwﬁmm.w,ﬁm on that point, but it appears to me to be borne out by all
the circumstances of the case, and apparently it was aecepted as
trustworthy. OUn the whole, therefore, I am not satisfed that we
mwm:mm aceept the American decision referred to as a mwmm.mdmmm m
this case, especially as it is in direct conflict with the case of
Beynolds v. Ashby & Son in the House of Lords.

. wuﬁw ﬁmm ,mww .womwﬁ is taken that the appellant company cannot
e deprived of its property in the plant without an intention on

bres . And being a question of fact, &
it 1s of some importance to observe that Jacobson himself, in his |
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its part to transfer the dominium, and that no such intentlon was
present in this case. This is an argument which, so far as I can
remember, was not pressed upon us in the appeal, but it is ome
which cannet be passed over in silence. And here it is important
to bear in mind, as already poinied eut, that this is not the case
of the movable property of one person being affixed to the immov-
able property of another without the consent of the former.
Whether in that event this argument would prevail is a guestion
which does moi now arise for consideration. It may be observed,
however, in passing that a person may in law lose the ownership
of property without any intention of parting with the dominium
and even against his will, as, e.9., in the well-known cases of pre-

- seription, accession and confusion. So also in the case of a lesses

who has failed during his tenancy to remove buildings erected by
him, the property passes to the owner of the land, but this was
under the Placaat of 1658, In Justinian’s Instetutes (2, 1, 28) 1t
is 1aid down that *° when a man builds on his own soil with material
belonging to another he is understood to be the owner of the build-
ing, for whatever is built on the soil goes with 1t.” (This passage,
I take it, refers to the case of a person using the materials of
another without his comsent.) ‘‘ Amd yet he that was owner of
the materials does not cease to be their owner,” but he was pro-
hibited by a law of the XIT tables from pulling down the building
in order to recover his property. If, however, for any reason the
building fell down, then the owner of the materials may reclaim
his preperty. From this it appears that though the building was
regarded as the property of the owner of the soil, in some mysteri-
ous way the materials still remained the property of their owner.
It seerds clesr, however, that this would not have been so if the
owner of the materials had consented to their being used in the
building. Hewever, the case with which we are now concerned 13
an entirely different one. Here the movables of the appellant com-
peny were not incorporated in the building, but they were afiized
to it by their owner. The appellant company, therefore, not only
consented to the plant being annexed to the premises, but they
knew perfectly well the manner in which and the purpose for which
it was annexed. These are two of the most important elements to
be, considered in determining whether a movable has become a
fixture or not, and if in addition we have the fact that the owner
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of the premises infended that the annexation should be for per-
manent and not for temporary use, the result in law is, in my
opinion, that the movable becomes part of the immovable property.
Nor do I think that this is affected by the fact that the owner of
the chattel intended that it should not become the property of the
owner of the building till it had been paid for, for the vesult is
one which follows by operation of law. The appellant company
must, in my opinion, accept the consequences which legally flow
from ifs own act, whatever its intention may have been regarding
the retention of the ownership. In the case of Heynolds v. Ashby
& Son, this point is dealt with in two of the judgments which were
delivered. Thus Lord James said: ‘° The machines were sold by
the appellant for the purpose of being used in the manner in which
they were used. In order so to use them it was necessary that they
should be fixed and so become part of the building.”” And Lord
Linpiey said: ' In effect Holdway was anthorised by the appel-
lant to convert the chattels into fixtures subject fo the right of the
appetlant to eunter and retake them if Holdway did not pay for
them.” 1In the present case also the appellant company had the
same right, and if that right had been exercised, while Jacobson
was in possession, the plant would have been again converted into
movable property. The right, Lhowever, was lost when Jacobson
was deprived of possession w,« the respondent company, feaving to
the appellant company merely the barren right of u personal claim
against a man who had beconie insolvent. .

LM_J

On the whole case, therefore, T agree with the conclusion of the
JUupee-PrEsipENT 1 the Court below, following the decision of
the House of Lords in Reynolds v. Ashby & Son, *‘ that the plant
must be considered a mwﬁﬁ,m and that the ownership in it passes
according to well-known principles of law to the owner of the
land, the respondent company.’

But then the further question arises whether the appellant com-
pany is entitled to recover from the latter the sum of £1,153, the
purchase price of the plant, as compensation for the improvement
effected to the property by the erection of the machinery. This
claim is based upon the well-known maxim of our law that no one
should be enriched at the expense of another. But as is pointed
out by the judgment of the Jupcr-PrEsIneNT, this is not a case

1 2 1 oSG, B
‘therefore acquired the plant aumm ont c1th Jar 14
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of the respondent company being enriched sine causa. Xor iv was
an express term of the contract with Jacobson 1 ‘wm& in »w@ wdwﬁ of
any of the instalments of the purchase price om the ert not wm,
mm.&, on the due date the sellers should N\,wm entitied 1o mmwmmm
sale and that all ﬁmmwadmgmr»m made by the purchasers snouid be-
come forfeited in their favo ] :

any claim that the mﬁ@mtmf compa ¥ ha
against the person with whom they a@ﬁw'mmﬂ
for them that he has become insolvent, but th
their legal rights. S . J

On the whole cese, therefore, I am of opimion that thae appeal
should be dismissed with costs.

Jora, A.J.A., concurred ﬁmw the Cmrr JusTice.
A F. 8. Maasporp, Acig. A J.A.: The wain diffieulty in the
present case has

reference to ceripin machinery situate upon the
land of the second defendants and which is allege
. A
ently affived to it, the question at issue between the parties beip
3 Y :

company or in the second defendants. w/«oﬁu. omitfing unnecessars
details, the material facts in connection with ihis rmmﬁas are that
on VﬁWﬂﬁ 28, 1812, the plaintiffs so wm the mm mac hinerv on ﬁwm
hire-purchase m%ﬁmg to the insolvent Abel Harris Jucobson, who
was at the time i vccupation of the land o e second defendants
under an gmw.mmgmmxﬁ of sale—dated January 25, 1912 —whereby he

1ents and on the

. it o m

had to pay the purchase price in certain inst

condition that in case he should be in arrear with any instalments

%bwmmcowhmmmmw@mﬁmmwméammdmﬁwmim‘wwmwmzwmwmwmmmwmmw@
claim all improvements made by the purchaser as forfeited to them.
On the other hand, the terms of the hire-purchase agreement be-
tween the plaintiff company and the said A. H. Jacobson were
that the plaintifis were to supply the said machinery and erect it

n the land in question, and that it was to be paid for mww@wmﬁ
&wg things by a number of promissory notes falling due at various
dates—or in other words, the purchase price was payable in jnstal-
ments as set forth in the promissory notes. It was further agreed
that the machinery was to remain the property of the plaintiffisuntil
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Mmmwmw% @w&m had been mmp% and that in case of
m? of the inslalments or in case of bankruptey or
i Jacobson, the plaintifis were fo be entitled
premise mmm take possession of the machinery and
¢ ult Jacobson failed 4o pay any instal-
ts .mMm plaintiffs cancelled the agreement in
b r hand, Jacobson alsc »w%m& to make
per payments t¢ the second defsndants, who also can-
agresment with him. A disputs has com sequentl
aintiffs and the second defendants as to the
Mwbmfw the latter maintaining that the
inery Wmm wmmw permanently affized fo the land and beso
same and mmmwmma%w. their pruperty; and %ﬁm
peen i mﬁmmeemmd affized to the land, and has
w%%mwﬁﬁi with Jacobson never ceased to be their

b

1he case 1s exactly similar to that of Johnson & Ce. v. The Grand
Hotel mmmw Fheatre mmiwax% decided by the High Court of the
ver Colony in 1907, and I » may say at once that I have

ing in the present nase to make mwe change the opinion
as to the law expressed by me in that case. In the present case, as-

1ea.rd nothi

in that, the machinery in gquestion may be taken io be of such =
nature and affixed to the land in such 2 manner that, but for the

m,mwmmﬁmww between the plaintifis and the first defendant, it would
bave amounted to a fixture and formed part and parcel of the
ground. Al the same time the machinery is erected in such a way
that it may easily be detached from the land without mmw injury
to the land or buildings. Under these circumstances the question
1s whether the machinery has become part and pare ,,m the land
azd so the property of the second defendants in spite of the hire-
purchase agreement between plaintiffs and Jacobson.

Now the law bearing on the subject has been laid dowhn in &
number of decisions, upon some of which the decision in the Grend
Q@@ case was expressly Wwoﬁw@mw The Iatest of these decisions
at that time was that m; ven in the case of Olivier and Others =,
Mmcmléw and Others (1806, T 8. 500), in whick the present Cuier
Jdostics laid down the w > as follows: “ The conclusion to whick
1 come is that it is impossible to lay dewn one general ruls; each-

u
; ; $
And of these the last is in some respects the most important.
LA ¢ t

W%@@g%‘kuw;ﬂw@m.@wffw
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cage must depen
o be considered 8
in which it is muw and the intenlion of the pe

5. The points chiefl

ks p

5
@,mwﬁwm and @@Mmaw @m the structure, the wa
= -
o d

‘?‘gﬂ D

1%

son who erscle

&

s

The law as here laid down wae adopted and reiterated in 2 wﬁﬁ(

gase by ithe same A1 in the

%m@m@ﬁﬁm Falls Power Q%Q?%@ v, The Colonia

(1908, T.8. 145), in the Jollowing words: W ;ww.
5

ey

tion? 'The %,m%m sre frmly fxzed, 1t is

depth of about § fest. DBut in sscerta Ining ﬁﬁ@ww@ wwﬁ e @wﬁ,
tute movable or @mwm@ﬂmw ) ﬂ?m,s?ﬂ we must chiefly have regard
to the intention of the person who put them there. Did he intend
that they should remain %m% permanently, or were @wmﬁ {0 remain
gimply se long as they suited his purpese, and were mmmd liable
o be removed under certain contingencies which he gmw@g@w@\w% ?
I think that is the fest. It is what the Court laid down in Olivier

and w&, s v. Haarhof & C0.’ And then the Unirr Justice pro-
mm?mmw mm the passage above quoted, ending aﬁww the words:

And of thess the last peint (l.e., the wwwwwmmﬁ i the person

mok wwm ww erection} is in some respects the most w gim%f and
adding, ‘‘ certainly the most important one in mémb% LRSS,
If it were not the intention thal the poles mwm&»& remain perman-

ently where they were placed, then they ought not to be considered

mwaﬁ property.” Further on: °° The contingency must have Acwww

present to the minds of those who erecled the wwmww ﬁwmw they might

at any time be ﬁ,m,ﬂ, d to be removed, or that they wmwmvww 1EmOTe

it h@w their own con ﬁ@m That being so, the_poles were not
tiy

Wn

erected permansnbiy, m mw cannot for the pu ﬁémmm of ﬁmm case
.r au 5T
be held fo be Mw@wﬁm m the soil, and as such fixed pro The

law as here laid down was fwmmmmm and wwmmm in ﬁm, ammw of the
Deputy-Sheriff of Pretoria v. Heymann (1809, T.8. 280), and also
by the Free m ..Mm Diivision in the &Frand He w.m case, and to ww,w
éﬁmmw@un given by me in this latler case I entirely adhere, and it
is therefore not necessary for me to refer to all the authorities there
guoted. I may, however, give here a translation of an wﬁw@mw.
therein referrsd fo, thou %w ot guoted wn ezienso, ﬁmgmmﬂ Paul
Voet’s Disguisitio Juridica de Natura Bonorum Mobilivm 2t P~

; e o §6 T 1 . 5
mobilium (Cap. IV., par. 2), whers he says: °* Further wﬁmwmﬁ
things immovable which are made such sriificially is & windmill.



488 MACDONALD, LTD., v. RADIN, ¥.0., & THE
POTCHEFSTROOM wm@mmﬂm ¢ IN Wﬁq@HWw@m O, LT

{compulsory mill), as
1t is called in Dutch, or mmu:: ﬁmow in M” erpretation of the word
ws, 3rd ed., ﬁ%. 44, 87 and 181, and
and 151; Van Leeuwen’s Roomsch
9; and Ke m@mﬁw‘ um Woorden Boek,
s fixed to the earth or soil by
ust like =z Wommm because it
ention that it iz fo remain
re e as wmm,mwmm ention is not
1out exception even with regard io houses is owmmw from an
earlier part of the same parvagraph of Paul Voet, where, after
having s stated that *¢ amongst immovable things which are made

such artificially or wﬁ. the intervention of the labour of Bmw are
houses and buildings,” he excepts from this rule houses which are
capable of being moved (domus ezemptiles), which can eas ww be

transferred from one place to another.

it
int

st (.,;,

permanently.””  But that this r

M
1LY

ta

Johannes 1oer also lays great stress upon the intention with
which %bm affixing is done. He says {1, 8, 14}: “‘ Further, even
Qmwaﬁ which are ordinarily regarded as immovable are neverthe-
less bmﬁ to be movable as regards legal comsequences either on
account of a special disposition on the part of the Iegislator or on
account of muw intention or act of the owner, and 2/ce versa

And as regards the act of the owner, things which ww.mﬁazmww were
movable if they have been affixed to buildings for the sake not of
temporary but of permanent use, whether they be timbers or pillars
or statues, become part of the building and therefore immovable.
Nay, more, if they are detached (from a QEEEMV with the inten-
tion of their being replaced, the same must be said {that is, they
continue to be immovable), nor can it be doubted mﬁxﬁ if buil mwbmm
are pulled down with the intention of restoring them, the materials
(broken dov nj must also be classed under immovables in so far
as they are mzw.&mwm to be used in the erection of the new building.
The same must be laid down with respect to movables which by the
express intention (destinatio) of a paterfamilias have been devoted

v

to a particular place, such as a house or estate, for the purpose of
perpetual use, so that they will remain for the purpose of such per-
petual use, even though they are not intended to be physically
aitached to immovables, or though, bmﬁwm, been intended o be so

attached, they have neverthele wﬁr vet been so atiached, provided

: 3 4M7
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[uass £ : ¥ attached t

that they have beewn left with th |
such buildings or estate »@rmm.sw%wm t >
N o ¥ 1 T« w N uu{rmw

fore the wmm:mow ﬁpﬂ@ which a movable i3 nﬁw%? 10 o1 @mi.f
perty is of supreme 1mportance and overrides
N N PR 5
every CWWNTH ».Owwmwmm mﬁf« a8 iv wﬁu 1} w,mﬂu@ O e fw@i wwd OF wmwm
mode of 1*s attachment. "
Applving the law thus laid down to the preseut case, we find

mger, ?m«.me

from immovable

. . NN R
that the machinery in question was actually erec ted on the pre
: . , ' - : N R . .

y I Y g H vl g {
mises by plaintiffs for and on behal

1 3 1 11 ot
was done under a hire-purc ! e
i i 1t was spec: reed the machinery should
them, whereby it was speciall v oA hmm‘c that the :ﬁ ; v shoul
continue to be the property of the plaintiffs uutil fully paid for,

-

ind that xw. M ‘ent of any instal-
alid a i »

Swm w%bﬁ.m@ should

€
wobson ﬁwbﬂmm htt nugm Wﬁ i e pa

ession of the

vc mﬂﬁim@ to nmunmw the a w :
machinery. Now, surely, if intenfion is of any 1 doi;zom at all
in considering ﬂvm&wmh the machinery became MBEodmw ¢ by being
erected on the premises, then the intention of both %wﬁwﬂmm mw:w
Jacobson was to attach the machinery to the m.w,omw,m msﬁw,ﬁ to the
terms of the agreement, and from these ferms neither of them was
at liberty to aﬂcnmmﬁm Mw recede ,ﬂwwwﬁ wm. consent of the other.
cii

1 . in erecting t ery,
1t has been suggested that the plaintifis, in evecting t the machin
% %izﬁ.mm?

were acting merely as the agent of Jacobson a

intention of Jacobson and not that of .@?9, hat is to be looked
to; but this'is, to my mind, wholly erroneous, as it formed part of
the mm%mmﬁmi that the erection was to be cﬁ% by plaintiffs.  Now
in making this evection the w::zﬁ s did so ¢l 3:,? with the Er:#
tion that the Pmmﬁbmﬁa should remain their ?d%@..? and that
intention could not be altered by,anyvthing, any arricre pensee that
was passing in the mind of Jac a,wcao n. The intention of each was
the other and the inten-

merely part and parcel of the intenfion : 3
tion of one could not take effect without the intention :% ﬂwm.ibmﬁ
The two intentions had to be ad idem. If this is so. it 1s Jmpos-
sible, for me at any rate, to understand Mmm suggestion ﬁwmﬁ not-
withstanding the agreement, Jacobson by some, to mie incompre-
hensible, mental process may have intended that the Emnwzwmw%
should become wmmgmmmﬁmd or indefinitely attached to i% mowm
Surely, under all the circumsiances of the case. mmwwvﬁwmv and
adapting the words of the judgment in the iictoria Falls Power
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case, we must take the intention of Ja un, as weil as that of
the plaintiffs, to have been that the machinery should only remain
in the building so long as Jaccbson continued fo pay the instal-

ments, and se long as %Ewﬁmm did not cancel the agresment upon

his failare te do so. The contingency was present to the mind of
both Jacobson and plaintiffs, that the former might fail to pay the
Em»mh@,mwmmw?m@wmmgmmwmwfmmmmwmquo./wmmmfmwmmmgmow-

mm@ﬁmﬂﬁ% cancel the agreement and take back mw@ machinery. That
being se, the machinery was not wamﬁmm permensntly, and it can-
not %mwmw@wm for the purposes of this case, be held o be portion

u A

of the soil, and, as such, fixed property. I am,
opinion that the appeal should be allowed.

herefore, of

Wessers, Actg. A.J. A ¢ Tt is unnecessar

[
e

- for me to discuss fully

:mwm% illy dealt with in the wm@mgmde of my n&?mmﬁmm. @:m view
that the machinery in this case cught ic be treated as a movable is
to my mind supported by very sivong arguments, but on the whole
I think the better view is that the ﬂmawém»d in guestion should
be regarded as an imrmovable. I am therefore more inclined to the
view of Bir Wirriax Soromox than to that of the majority of my
colleagues. My reasons for adopting the latter view are briefly as
follows: I think that we must first determine whether an objeet
placed upon the land prima facie forms part of the land or mot.
1f 1t 18 firmly built info the land so that it cannot be moved without
breaking it awsay then it must be ﬁmmﬁdm@ as having been placed
there permanently, and is therefore a fixfure which passes with the
land, whatever the contrachual relationship may be between the
owner of the land and the owner of the movable. Hven if the

owner of the movable contracts with the owner of the land that the
object is to be regarded as a movable, it will lose its character of
movable if firmly built to the land, and it will pass to the pur-

chaser of the land notwithstanding the contract.  Machinery,
therefore, which is sold on the hire-purchase system, and built into
the land by the purchaser, becomes part of the land. {, however,

the movable 3 18 not actually built into the land, but is so affized to
the soil that it may be moved physically, then we must conside
how it has been affized, and whether the nature of ite fixture shows
that it was intended that the movabls should form part of the land.

MACDONALD, w
POTCHEFSTROOM DA

Here the guestion arises whether the parties in
hn 3 4% Tam et
movable should remain permanently upon the land

roperty uniil he 18 paid,
dowminium in the movable
its destination is for the permanent >

and that 1t is to be incor wmmiw@ into the machine
and therefore he must intend it for the permanen ..m
He expects to be paid for it, otherwise be wou
fore he cannot rv. said to have intended that w.(w& .
only temyorarily on the land. By allowing il
used the seller tac citly holds out to a purchaser of
movable he sold is for the permanent use of i
fore, the movable is of such & nature that 1t ean
land for its permanent use, and if the @ﬂwﬁ haser

EDOWS

sut, on the
use

ot
';1..:
»)

be for permanent use, it seems to me that it becom
appears to me that { his 1 ﬁwm meaning of Paul
says that s ﬂwwmﬁtw‘mwmwo m. or the m?%ﬁ..
m»m»mwm 1o the soil—yet @mam ww dw cannol mm&% ,M@m
be regarded as an immovable, for it is put there s

intention that it should per thmw.md remain
intends that the mill
permanently, and the m who erects the ;
destination less permanent and ww(H xm cmwwmimw as a
an agreement with the owner that it
paid for. It does net appear to me to be an adegu
that the owper of the article mmm nob intend to
in the article. There are many ways in which

gwner of the soil who

I

5
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minium, even though he does not intend to do so. If I sell

cart I kmow that it cannot be affized fo the mom but if I sell

nery I know that it may have a permanent destination, and

.
I cannot be heard to say that T never intended it to become &
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This view, which seems to me to be supported by Roman-Dutch
authority, brings our law into conformit ty with the wmﬂ of England

8 1 adwa u.&mgm where two couniries are so intimately linked
in the trade of machinery.

m@%mmwa@mc&ﬁ.ﬂ:mm:mib%rimowouoawkw;mbmﬁ«mm-
SELS, Actg. ,\.w;wnmf 123.)

m@v Uants’ Attorney: W. 7. Lee, Johannesburg; Second Res-
pondents’ Attorney: J. H. L. Findlay, Pretoria.
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THE SUPREME COURT OF SOUTH RFRICA

(APPELLATE DIVISION).
JULY—SEPTEMBER, 1915.

ESTATE KEMP AND OTHERS, dppellant v.
McDONALD’S TRUSTEE, Respondent.

(BroemronTEIN—Care Town.)

, August 19. Imnzs, C.J., Soromon, J.A., and
C. G. Maasporp, J.A.

.

[1915. May 6

Will —Construction. — T rust.—Fidei-commissum.

A testator by his will devised the residue of his estate to trustees upon certain
trusts and directed the trustees, subject to certain prior trusts, to sell certain
freshold property and to stand possessed of the share of his granddaughter 8
in the purchase price upon trust to pay the rents and profits fo her for life,
and after her death for her children who should attain majority or if girls
should marry before majority. A similar trust was imposed in respect to
certain leasehold .property. & survived the testater and married out of
community of property. In 1905 her estate was sequestrated as insolvent and
in 1913 she died without issue and without having been discharged from
insolvency.

Held, that the share of 8 upon her death without issue vested in her trustee in
insolvency and not in the trustees or residuary legatees under the will.

The decision of the Cape Provincial Division in McDonald's Trustee v. EHstate
Kemp and Others, confirmed.

Appeal from a decision of the Cape Provincial Division (Jura,
J.P.), upon a special case brought to determine the interpretation
to be placed upon the will of Joshua Williamson Kemp, sen.



