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[zFNz]Flynote : Sleutelwoorde

Contract - Legality - Contracts contrary to public policy - Contract designed to mislead creditors - Such immoral and against public policy -  E Plaintiff, in order to protect her property against possible attachment in execution, entering into agreement with defendant that they should get married, transfer the property to defendant, thereafter get divorced and retransfer property to plaintiff after threat of attachment over - Purpose of agreement to conceal property from creditor, and possibly other creditors - Agreement contrary to public policy.  F 

Contract - Restitutio in integrum - When granted - Contract void ab initio - Remedy of restitutio in integrum not available - Essence of the remedy that there should be a valid legal transaction from which Court will in certain circumstances grant relief by avoiding it ab initio.  G 

[zHNz]Headnote : Kopnota

The plaintiff had acquired a certificate of occupation of certain property in Soweto. Thereafter, she signed as surety for two purchasers of motor vehicles. Some time later the purchasers defaulted in their payments on the purchase price of the vehicles and the possibility of the plaintiff being held liable in terms of the suretyships arose. In order to protect her property, ie the certificate of occupation, the plaintiff and defendant entered into an 'agreement' whereby they were to be married, then transfer the property to the defendant, thereafter get a divorce and,  H when there was no longer a threat that the property might be attached in execution, retransfer the property to the plaintiff. The parties were married on 9 May 1985 and less than a week later the plaintiff ceded the property to the defendant. Divorce proceedings were instituted three days later and an agreement of settlement was reached at the end of May. A divorce order, incorporating the agreement of settlement, was granted on 12 June 1985. One of the terms of the agreement of settlement made an order of Court was that the '(defendant) shall retain as his sole and  I exclusive property all right, title and interest in certain immovable property . . .', ie the property transferred to him by the plaintiff. Thereafter the defendant refused to retransfer the property to the plaintiff. In an action for an order directing the defendant to transfer the property to the plaintiff,

Held, that there was no doubt that the purpose of the agreement between the parties relating to the transfer of the property was to conceal the plaintiff's assets from the creditor in whose favour she had signed as  J surety, and possibly other creditors.
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 A Held, further, that, while there was no fraudem creditorum without proof of actual prejudice, an agreement designed to mislead creditors was immoral and against public policy, even if it had not yet served its purpose.

Held, further, that the agreement also operated to undermine the institution of marriage: the parties' overall plan was inimical to the institution of marriage and, though the marriage and divorce were valid, the agreement itself was not valid, and the transfer of the property was an inseparable part of that agreement.

Held, further, that the remedy of restitutio in integrum was not available  B to the plaintiff: it was of the essence of that remedy that there should be a valid legal transaction to start with, from which the Court, in certain circumstances, granted relief by avoiding it ab initio.

Held, further, that, as the transfer was ab initio void, the remedy of restitutio in integrum was not available to the plaintiff.

Held, further, as to the remedy of restitution based on the transfer being  C void ab initio, that the parties were in pari delicto: if an order in favour of the plaintiff was not made, the defendant would be substantially enriched at the plaintiff's expense whereas, if the order was made, the Court would be enforcing indirectly an illegal contract.

Held, further, that the in pari delicto rule ordinarily served to preclude a plaintiff recovering what he/she had handed over under a contract or transaction which was void for illegality, but there were well-known exceptions to the rule founded on the principles of equity and public policy.  D 

Held, further, that each case had to be decided on its own facts: there

was therefore no general rule on the topic and, despite the fact that the relief sought might have an effect similar to enforcement (of an illegal contract), the Court could still grant relief if the equities favoured it.

Held, further, that, while the plaintiff's conduct was deserving of some censure, the defendant's conduct approximated theft and public policy  E could surely not tolerate that.

Held, accordingly, that the in pari delicto rule should be relaxed in the present case.

Held, further, however, that if relief were to be granted it would be in conflict with the divorce order containing the provision that the defendant 'shall retain as his sole and exclusive property' the property in issue, and that order, though made by consent and in terms of an illegal agreement, was a valid order until set aside and could not be  F ignored.

Held, further, that, as it could not be said that evidence relevant to the setting aside of the order had been fully canvassed, the Court could not grant such relief. Action dismissed.

[zCIz]Case Information

Civil trial in an action for an order directing the defendant to transfer certain property, to the plaintiff and alternative relief. The  G facts appear from the reasons for judgment.


E Price for the plaintiff.


P J Venter for the defendant.


Cur adv vult.

 H 
Postea (16 November 1990).

[zJDz]Judgment

Lazarus AJ: This is an action in which the plaintiff claims an order directing the defendant to transfer to her certain property, being stand No 6, Dube Village, Soweto, alternatively directing the defendant to pay  I to the plaintiff the sum of R80 000. Because the property was attached by First National Bank pursuant to a judgment taken by it against the defendant and sold in execution, the plaintiff no longer persists in the main relief. All that remains is the claim for payment of R80 000 and the only evidence in this regard is the admission that the present value of  J the property is R65 000. This is the amount now claimed.
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 A 
Only two witnesses were called, the plaintiff and the Township Manager of the Soweto Town Council. The defendant closed his case without leading any evidence. This, of course, does not mean that I must accept the plaintiff's evidence but she was a credible witness and I believed her. The defendant's failure to give evidence confirms my view that the  B plaintiff's version is in its essential respects to be believed.


Plaintiff's evidence was that she had worked as a private nursing sister since 1964. As at 1979 her monthly earnings from her employment were R300-R350 but she also earned additionally from the knitting and sale of jerseys. As at 1979 she had approximately R3 000 in her building society account. She met the defendant in 1978. He was a taxi driver. They became  C lovers. She was at the time living in a back room in Mofolo but she wanted a property of her own. She heard from defendant that a certain Tshabalala had a house for sale and she purchased it for R2 195, paid the deposit of R2 000 from her own funds and subsequently paid the balance of the purchase price and the fees of her attorney. She produced a deed of sale  D dated 18 April 1979 and a deed of cession dated 23 May 1979. In terms of the latter the seller, as the holder of a certificate of occupation in respect of the stand, ceded all his right, title and interest to the certificate to plaintiff.


It was accepted by counsel for both parties that what was in effect purchased from Tshabalala was a right of occupation and that what was in  E issue in the case was not ownership of the stand but of the right to occupy it. The word 'property' as used in the pleadings and the admission of value was to be construed accordingly.


The plaintiff moved into the house towards the end of 1979 and originally lived there on her own. Later defendant came to live with her  F but only twice or thrice a week. He apparently had other female companions and stayed with them as well. Subsequent to 1979 the plaintiff made various alterations and improvements to the house. She first added a bedroom and toilet. Thereafter in 1980 she built a garage and two rooms and extended the front of the house. In 1981 she built a double carport. She also improved the house internally. The total cost of the alterations,  G additions and improvements was some R20 000 - R30 000. She paid these amounts from her own funds. In the pleadings it was the defendant's case that he had also contributed and in cross-examination it was suggested that he had contributed substantially. However, the plaintiff denied this was so and, quite apart from the fact that defendant did not give  H evidence, I believed her version.


In 1984 plaintiff signed as guarantor for two persons who had purchased vehicles from Wesbank, one of them being a certain Peter with whom she had an intimate relationship. In 1985 the defendant heard of this relationship and assaulted her severely. It would appear, however, that the assault did  I not operate to destroy her relationship with defendant, though it is unclear on the evidence what his attitude to her was thereafter. The plaintiff apparently wished to continue the relationship and I think it fair to assume from the evidence given that the relationship did not substantially alter until the events referred to later.


At a time which does not appear from her evidence but which must have  J been approximately in 1985, the purchasers defaulted in their payments
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 A and the possibility of plaintiff having to back her guarantee arose. No judgment was taken against her but there is some evidence that tracing agents were active and there were discussions as to how to handle the problem. The parties knew an attorney, to whom I shall refer as Steve, and plaintiff stated that she asked defendant to consult Steve in regard to the problem. Though she denies that she asked that Steve be consulted  B about the vulnerability of her property and states that the suggestion of the plan hereinafter referred to emanated from Steve, I think it is probable that she appreciated that her property was at risk and that this was the main reason why Steve was consulted. Support for this view is to be found in para 5 of the particulars of her claim. In all events, Steve was consulted and defendant told plaintiff that Steve's advice was that  C the parties should get married, then transfer the property to defendant and thereafter get a divorce. The property would in due course after the case of the two vehicles 'was over' be retransferred to her. She said she was reluctant to go along with this plan, but was persuaded to do so.

 D 
Accordingly on 9 May 1985 the plaintiff and defendant were married; on 15 May 1985 there was a cession by the plaintiff to the defendant of all plaintiff's right, title and interest in and to the certificate of occupation and improvements 'which the holder has agreed to sell to him for the sum of Donation'. A summons for divorce was served on 18 May 1985 and an agreement between the plaintiff and defendant was entered into on 30 May 1985. On 12 June 1985 the defendant procured a divorce  E incorporating the agreement.


I should at this stage say something about the grounds upon which it was alleged that the marriage had irretrievably broken down and the agreement that was made an order of Court. Six grounds were set out in the summons  F and it appears from the evidence that none of these grounds was justified. Plaintiff said that she was present in Court when defendant gave his evidence (as plaintiff in the divorce proceedings) and that he lied to the Court. The agreement made an order of Court provided in clause 1:


'1. The plaintiff shall retain as his sole and exclusive property all right, title and interest in certain immovable property situate at stand  G No 6, Dube Village, Dube, Soweto, Johannesburg.'


I could not follow why it was necessary for the parties to get married in order to transfer the property and I asked the plaintiff this question. She replied that marriage facilitated the transfer which was not easy to accomplish when the transferee was a third party. In cross-examination it  H was put to her that the reason for the marriage was that accommodation was at a premium in the area and that, unless the transferor and transferee were spouses, the authorities could prevent a transfer to the party desired. This cross-examination accords with the plaintiff's explanation. However, the plaintiff's next witness was the Township Manager who said that there was nothing to prevent plaintiff from transferring to  I whomsoever she wished. It subsequently occurred to me that it was not so much the marriage that was necessary but the divorce because an appropriately worded agreement which was made an order of Court would be a strong deterrent to a creditor who sought to attach the assets in question. I think, on the probabilities, that this must have been Steve's plan, though I am not satisfied that either the plaintiff or the defendant  J appreciated that it
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 A was the order of Court that was the essential part of the stratagem. It is true that in her replication dealing with the order plaintiff states that the agreement was not intended to be binding but was to give effect to the plan, but I do not construe this as meaning that it was part of the original plan. Certainly she was not asked in cross-examination whether the order of Court was part of the tactic and she gave no evidence that  B suggested it was.


Following the divorce the plaintiff and defendant continued to stay together as man and wife for approximately one month. Defendant then told her to go back to her mother's house for a few months because, so he alleged, tracing agents were active but plaintiff did not want to leave.  C Defendant then caused plaintiff to be taken to her brother's home. She believed that this was to be only temporary but defendant has since 1985 not sent for her and, when she asked him to retransfer the property to her, he said that he was not prepared to do so and that the house was his.


It is clear to me that the plan was conceived and executed in order to  D conceal the asset from Wesbank. The plaintiff was a party to that plan and indeed was the person who stood to gain the most from it. I, however, also find that she was induced to execute the plan by the representation made to her by defendant that he would in due course retransfer the right of occupation to her and that, but for that representation, she would not have gone ahead with the plan. I cannot, however, find that at the time  E the plan was agreed to defendant had no intention of retransferring the property. I was originally inclined to accept this as the defendant in his plea made an admission that he had no such intention but that admission was made as part of defendant's version that the property had been paid for by him and he was entitled to have it transferred into his name. Once  F I reject that version, as I do, it seems to me that I must reject the admission as well.


I am now in a position to consider the pleadings. In view of the fact that it is an issue in this case whether the pleadings cover any cause of action that plaintiff may have, I intend to set out the relevant paragraphs of the particulars of claim in full:'3. On or about 8 April 1979 the plaintiff purchased stand 6, Dube, Soweto, from one Philemon Tshabalala and the said immovable property was pursuant to such agreement registered in the name of the plaintiff.


4. The plaintiff has made substantial improvements to the said property since the aforesaid date.

 H 
5. At or about the beginning of 1985 the plaintiff believed that pursuant to certain guarantees which she had signed in favour of Wesbank, judgment would be taken against the plaintiff and the aforementioned immovable property attached in execution of such judgment.


6. In or about April 1985 the defendant represented to the plaintiff  I that in order to protect the aforesaid immovable property from creditors of the plaintiff it was necessary to have such property registered in the name of the defendant.


7. The defendant represented to the plaintiff that he had no intention of retaining any beneficial interest in the aforesaid immovable property  J and that the plaintiff would be entitled at all times to occupy such
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 A property including such periods during which the said property was registered in the name of the defendant.


8. The defendant further represented to plaintiff that her rights in the property would be secured with his assistance according to the following plan:


(a) the plaintiff and the defendant would be married;  B 


(b) the plaintiff would transfer the aforementioned immovable property into the name of the defendant;


(c) the parties would then be divorced;


(d) as soon as the plaintiff had satisfied the claims of her creditors the defendant would retransfer the aforesaid immovable property into  C the name of the plaintiff.


9. The aforesaid representations were made fraudulently and wrongfully and was made with the intention of inducing the plaintiff to transfer the property permanently into the name of the defendant. At the time of making such representations the defendant had no intention at any time of  D retransferring the property into the name of the plaintiff.


10. The parties were married to each other in community of property in Johannesburg on 9 May 1985.


11. The plaintiff then caused the immovable property to be transferred into the name of the defendant.

 E 
12. The parties were divorced from each other by order of this honourable Court on 12 June 1985 under case No 11021/85.


13. Subsequent to the divorce between the parties, the defendant forcibly expelled the plaintiff from the immovable property and has refused to allow the plaintiff to return thereto.


14. The plaintiff has settled her indebtedness with Wesbank and has  F called upon the defendant to retransfer the property into the name of the plaintiff but despite demand the defendant fails or refuses to do so.

Amended para 14


The plaintiff is no longer indebted to Wesbank, alternatively Wesbank has elected not to institute any claim against the plaintiff, further  G alternatively any claim which Wesbank may have had against the plaintiff has prescribed and the plaintiff has called upon the defendant to retransfer the property into the name of the plaintiff but despite demand the defendant fails or refuses to do so.


15. By reason of the fact that plaintiff was fraudulently induced to transfer the said property into the name of defendant, plaintiff is  H entitled to have such transfer set aside.


16. Alternatively to paras 8-15 above: It was agreed between the parties that defendant would at all times be acting as plaintiff's nominee insofar as he was reflected as the registered owner of the immovable property and that plaintiff retain beneficial ownership of such property  I and that plaintiff would on demand be entitled to have her name reflected as the owner of the property.


17. The present value of the aforementioned immovable property is not less than the sum of R80 000.'


The plea insofar as relevant for present purposes raises a defence of  J illegality based upon the plaintiff's own averments and a further defence
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 A that the agreement that was made an order of Court precludes the relief sought.


The facts of the case and the method in which it has been pleaded raise a number of points.

The legality of the agreement  B 


I have referred to the plan as an agreement. Though it is nowhere alleged in the particulars of claim that it was an agreement, I think it must be construed as one because the plaintiff in evidence referred to it as such and, as I will show, she asked for specific performance.


As a decision on the legality of the agreement is fundamental to the  C matter I deal with it first.


Both the plaintiff and the defendant tried to persuade me that the agreement was illegal - the defendant in support of his defence of in pari delicto and the plaintiff in support of the amendment which was moved during argument and which sought relief on the grounds of the condictio ob  D turpem vel iniustam causam.


In essence the grounds upon which both parties contended that the agreement was illegal were the admitted purpose thereof and its method of achievement. As I see it there are three grounds which have to be considered: fraud on creditors, fraud on the Court and the undermining of the marriage institution. The further ground of bigamy raised in the  E plaintiff's sought for amendment was later abandoned.


There is no doubt that the purpose of the agreement was to conceal the assets from Wesbank and possibly other creditors, though the mention in the particulars of claim of creditors in the plural was not taken further in the evidence. As far as Wesbank is concerned it seems clear that  F plaintiff had a potential liability as guarantor but the extent of that liability was not canvassed in the evidence. In fact Wesbank never issued summons against the plaintiff and it may be that arrangements satisfactory to that concern were eventually made by the purchasers. All that can be said on what is before me is that because of a potential liability to Wesbank plaintiff planned or acquiesced in a plan to conceal the asset in  G question. There is no evidence that she was insolvent at the time or that the cession to defendant would render her insolvent. This notwithstanding, it seems to me that the scheme was morally reprehensible because it was designed to mislead existing or potential creditors as to the plaintiff's worth. While there is no fraudem creditorum without proof of actual  H prejudice (see Hockey v Rixom & Smith 1939 SR 107), it is my view that an agreement designed to mislead creditors is immoral and against public policy even if it has not yet served its purpose (cf Schuster v Guether 1933 SR 19).


Even if this is not so it seems to me that the agreement operated to undermine the institution of marriage. The agreement clearly involved a marriage of convenience because it was never the intention of the parties  I that the marriage should last. Indeed, it was part of the plan that it would end in divorce. It has been held on a number of occasions that a marriage of convenience is a valid marriage and a Court will not set it aside on that ground but the question presently being considered is not whether the marriage was valid or the divorce was valid but whether the agreement in terms of which there was to be a marriage and a divorce and a  J transfer of
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 A the property was a valid agreement. If it was not then any act done in pursuance of the agreement would be a nullity and capable of being set aside. Thus Christie in The Law of Contract in South Africa at 349 states:


'The importance of marriage as an institution is naturally recognised by the law and any contract which undermines this institution is therefore void. A contract to enter into a marriage as a device to evade immigration  B restrictions without incurring the obligations of marriage is void, so (though?) a marriage entered into pursuant to such a void contract is valid and unaffected by it, and a contract to marry and immediately divorce is similarly void and none of the terms of such an inseverable contract can be enforced.'

The cases of Martens v Martens 1952 (3) SA 771 (W) and G v F 1966 (3) SA 579 (O)  C  are quoted in support of these propositions.


In my view the overall plan was inimical to the institution of marriage and though the marriage and divorce are valid (see the cases above quoted) the agreement itself was not and the transfer was an inseparable part of that agreement.


As to the inevitability of fraud on the Court it seems to me that there  D is merit in this ground as well. I cannot see how the parties hoped to get a divorce on the grounds of an irretrievable breakdown of the marriage except on the basis that the facts would be misrepresented to the Court as they, on the evidence before me, admittedly were.


In the result I am of the view that the agreement was illegal and void  E ab initio.

The cause of action on the pleadings


Ignoring para 16 of the particulars of plaintiff's claim with which the plaintiff did not persist, the pleadings appear to me to be open to two  F interpretations:


(i)
that the plaintiff and defendant concluded an agreement in terms of the plan; that the agreement was carried out up to the point when retransfer became due; that the defendant then refused to retransfer the right and that the plaintiff is accordingly entitled to specific performance;


 G (ii) that in the circumstances described, namely the possibility of the attachment of the right in execution, plaintiff was induced to agree to the plan on the faith of a fraudulent representation by the defendant that he intended in due course to retransfer the right to her, whereas he had in fact no intention of doing so;  H that he subsequently refused to do so; and having been induced by the fraud to transfer her right to defendant she was entitled to have the transfer set aside.

These allegations have not been advanced in the alternative, the allegations which would suggest specific performance being contained in para 14 of the particulars of plaintiff's claim and the setting aside in para 15.


Insofar as the claim is a claim for specific performance and, on the  I basis of my findings as to the illegality of the contract, the maxim ex turpi causa non oritur actio would apply, which precludes me from ordering specific performance. Moreover, before I could grant such an order, I would have to be satisfied that specific performance was due in terms of the pleadings. This means that I would have to be satisfied that the  J plaintiff 'had satisfied
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 A the claims of creditors'. There is no evidence that this was so and though the amendment that was granted sought to get round this difficulty the allegations contained in the amendment have not only not been proved but they have not even been properly introduced. By this I mean that before they could have any relevance they had to be shown to be implied terms of the agreement and this was neither alleged nor proved.

 B 
That leaves me with the second interpretation and with the application for amendment made during argument. The effect of the application for amendment was to add a para 12A, alleging that the plan or agreement was illegal or immoral and that the defendant had been enriched to the extent of R65 000. I said that I would deal with the application for amendment in  C my judgment.


In argument various possible grounds upon which restitution could be granted were canvassed. Dealing in the first instance with the condictiones causa data causa non secuta and ob turpem vel iniustam causam, both of these condictiones are part of the South African law, their object being


 D 'the recovery of property in which ownership has been transferred pursuant to a juristic act which was ab initio unenforceable or has subsequently become inoperative'.

Pucjlowski v Johnston's Executors 1946 WLD 1, Joubert (ed) The Law of South Africa vol 9 para 65 and Minister van Justisie v Van Heerden 1960 (4) SA 377 (O) at 381.  E 


Both these condictiones fall into the category of condictiones ob causam (rem) dati which are enrichment actions. Being such, enrichment must be alleged and proved. There may be other reasons why the condictiones do not apply to the facts of this case but the fact that enrichment was not an issue at this trial means that neither of these condictiones can succeed.  F Mr Price, for the plaintiff, has argued that it is common cause that the value of the right as at the time of trial was R65 000 and that it must follow that defendant has been enriched to that extent. I cannot agree with that contention. A defendant is not, in an enrichment action, liable for benefits that he could have derived from the enriching fact but did  G not. Law of South Africa (op cit para 64), referring to Grotius Inleiding 3.30.1 and 3.30.3 and Voet 12.1.5.


I agree with the learned author of this section of Law of South Africa that Krueger v Navratil 1952 (4) SA 405 (SWA) in suggesting the contrary is wrong. See too Dilmitis v Niland 1965 (3) SA 492 (SR) . Applying this  H principle it is irrelevant that the value of the right as at the date of trial was R65 000. It might have realised far less at the sale in execution. The issue of enrichment not having been canvassed I cannot grant the amendment and I cannot find that the requirements of either of the two condictiones have been satisfied. The application for amendment is accordingly refused.

 I 
The next remedy canvassed was the claim for an order for restitutio in integrum. This remedy is considered by M A Lamberis in his book entitled Orders of Specific Performance and Restitutio in Integrum in South African Law. After pointing out that various descriptions of the remedy are found in the Roman, Roman-Dutch and South African law authorities, the author  J suggests the following formulation at 181:
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 A  'When an event of legal consequences has occurred or a transaction has been entered into which has caused or which may cause loss or prejudice to the interests of a person involved therein, then if on the facts of the case, and taking into account what is fair and just, good reason (iusta causa) is shown to exist, the legal consequences of that event or the transaction itself may be nullified (made void) ab initio by an order of a court of law and as a consequence the parties restored to their former  B position by a mutual restoration of every benefit given and received between them and by a restoration of legal rights previously lost.'

While this formulation appears reasonably to encompass the various characteristics of the remedy as outlined in the authorities, it is noted by the author that there is Appellate Division authority for the view that it is an obsolete remedy. He refers to the case of Tjollo Ateljees (Eins)  C Bpk v Small 1949 (1) SA 856 (A) where Van den Heever JA at 871-2 questioned whether the remedy was still available in South Africa. The indications in the judgment are that the learned Judge would have answered the question in the negative, the basis of the reasoning being that modern law provides remedies for the sort of case which restitutio in integrum  D was intended to cover. Lamberis criticises this approach, contending that the modern law remedies (which also existed in Roman law) do not have the same effect as an order for restitutio in integrum which operates to destroy a legally valid transaction ab initio. He accordingly contends that there remains good reason for retaining the remedy.

 E 
Had I to decide whether the remedy of restitutio in integrum is still available in South African law I doubt that I would feel justified in departing from the dictum of Van den Heever JA. However, it seems to me that it is unnecessary for me to take this aspect further because it was of the essence of the remedy that there should be a valid legal transaction to start with from which the Court, in certain circumstances,  F granted relief by avoiding it ab initio. For reasons already stated I hold the view that the transfer was ab initio void and the invocation of the Court's special powers is accordingly unnecessary.


As to the claim based upon fraudulent misrepresentation, I have already stated that I am unable to find that at the time when the inducing  G representation was made there was no intention to fulfil it.


That leaves me with the claim for restitution in the wide sense based upon my finding that the transfer was ab initio void. The first question is whether this is covered by the pleadings. As earlier stated the plaintiff does not allege illegality (except in the amendment which I have refused) and does not purport to rely on a right to set the transfer aside  H on the ground that the transaction was ab initio void. She does ask that the transaction be set aside but on the grounds of fraudulent representation. Though the necessary allegations have not been made the question arises whether the real issue between the parties has not in fact been fully canvassed. Whether the transaction was immoral or illegal was always an issue in this trial and there is no reason to believe that it  I has not been fully canvassed. In fact I have found in the defendant's favour on this issue. This being so the effect of the illegality and the remedies available to the plaintiff are matters of law. The plaintiff has asked that the transfer be set aside and that relief accordingly does not take the defendant by surprise. In the result this seems to me an  J appropriate case where I may decide whether
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 A the plaintiff should be given relief on the basis of a restitution arising from a void transaction. (Collen v Rietfontein Engineering Works 1948 (1) SA 413 (A) at 433; Middleton v Carr 1949 (2) SA 374 (A) at 385-6.)

The in pari delicto defence


This rule ordinarily serves to preclude a plaintiff recovering what he  B has handed over under a contract or transaction void for illegality. However, there are well-known exceptions to the rule founded on the principles of equity and public policy.


I have found the weighing of the equities in this case particularly difficult because if I do not make an order the defendant will have been  C substantially enriched at the plaintiff's expense whereas, if I do make an order, I will be indirectly enforcing an illegal contract. This is because an order that the defendant restore the property is exactly what the illegal agreement provided he should do. The fact that the property has been sold and an award of its value is claimed cannot affect the principle.


The problem of indirect enforcement has been considered by the  D authorities. In Venter v Vosloo 1948 (1) SA 631 (E) the plaintiff had sold a tractor at a price which exceeded the controlled price; the sale was illegal and he accordingly could not claim the agreed price. Nor could he get the tractor back because it has been resold by the purchaser. He accordingly claimed the true value thereof. The controlled price had been  E tendered. Insofar as the true value was greater than the controlled price it was held that it could not be recovered as this would result in the defendant being obliged to pay more than the controlled price. In Rall v Bester 1951 (3) SA 541 (T) the defendant had leased property from the plaintiff illegally. The plaintiff recovered his property but claimed the value of use and occupation for the period the defendant occupied it. The  F Court refused the claim. In his judgment Blackwell J said at 548E:


'. . . I think that justice as between man and man, as the phrase is used by Stratford CJ in Jajbhay's case, would dictate that defendant should pay plaintiff for the accommodation which he has had. That is what I probably would decide if I were sitting purely as an arbitrator and were  G governed solely by ethical considerations. But the matter does not end there. I must ask myself what would happen if I were to award plaintiff a sum of money in respect of this illegal accommodation. I would in effect be holding that if a person has sold goods, knowing that he has no right to sell them, to a person who has consumed these goods, he may nevertheless recover the price of those goods. It may be that in fair play as between man and man he should recover the price but then I would be ignoring the dictates of public policy.'  H 

See, too, Osman v Reis 1976 (3) SA 710 (C) at 712G-713H. In the latter case Watermeyer J, after referring to the principle abovestated and referring to the two cases I have mentioned, added that each case must be decided on its own facts. With this I respectfully agree. It means that there is no general rule on the topic and that despite the fact that the  I relief sought might have an effect similar to enforcement the Court can yet grant it if the equities would favour it.


In Pswarayi v Pswarayi 1960 (4) SA 925 (SR) the facts of the present case were reversed. There a divorce had been obtained on a promise of subsequent marriage by Christian rites. The plaintiff went along with the  J plan but after the divorce the defendant refused to remarry. The Court
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 A found that the in pari delicto rule applied but still gave leave to the plaintiff to institute in forma pauperis an action for breach of promise to marry. This appears to me to be a backdoor enforcement of the illegal contract but the 'disreputable trick' in my view provided adequate justification therefor.


It remains to decide whether the in pari delicto rule should be relaxed in this case. In my view it should be. While the plaintiff is deserving of  B some censure, the defendant's conduct approximates theft and public policy can surely not tolerate that.

The order of Court


It remains to consider the agreement that was made an order of Court and  C in terms of which the defendant was to retain the right of occupation. Were I to grant an order in this case it would have to be on the basis that the agreement being a nullity, the transfer was void ab initio and the defendant has accordingly no right to retain the right transferred. It seems to me that if I were to grant such an order it would be in conflict with the existing order which provides that the defendant has the right to  D retain that right. The order of Court though made by consent and in terms of an illegal agreement is a valid order until set aside and I cannot ignore it. If I am correct in the views expressed in this judgment, there are grounds for setting the order aside but until that occurs it must stand. Though all the relevant parties are before the Court, it does not appear to me that I can grant this relief on the present papers. The  E relief has not been asked for despite the fact that the order of Court was raised as a defence and I am not satisfied that the evidence relevant to setting it aside has been fully canvassed. Indeed, if the relief had been asked for, the defendant may well have given evidence.

 F 
In the result it is my view that this defence must succeed and I accordingly hold that the plaintiff's action is dismissed with costs.


Plaintiff's Attorneys: A H Salovy. Defendant's Attorneys: Rapeport, Fanaroff & Partners.
