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[zFNz]Flynote : Sleutelwoorde

 G Contract - Formation - Manager of defendant Board informing tenderer that his tender had been accepted - Manager thereafter informing tenderer that letter inadvertently addressed to him - Tenderer suing for damages - Board bound by manager acting without resolution from the Board.

[zHNz]Headnote : Kopnota

As the result of a notification received from the manager of the  H respondent Board that its tender for a ready-made shed had been accepted, the appellant immediately ordered a shed of the type required. Thereafter the appellant was informed by the manager, who had conducted all the correspondence, that a mistake had been made as the letter accepting the tender had inadvertently been addressed to the appellant. The appellant claimed that a contract had been made which the respondent had repudiated. It had accepted the repudiation and sued for damages. A Provincial Division having dismissed the plaintiff's action in an appeal,
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Held, as the manager was the proper person to make contracts when an approved resolution of the respondent had been passed, that in so far as the outside world was concerned he bound the respondent when he made a contract without a resolution.

The decision in the Transvaal Provincial Division in National and Overseas Distributing Corporation (Pty.) Ltd v Potato Board, reversed.  A 

[zCIz]Case Information

Appeal from a decision in the Transvaal Provincial Division (BOSHOFF, J.). The facts appear from the judgment of SCHREINER, J.A.

S. Miller, Q.C. (with him B. L. S. Franklin), for the appellant: A valid and binding contract was concluded between appellant and respondent on the terms and conditions contained in the relative  B documents and respondent cannot be heard to say that the act of its manager in writing the letter of acceptance was not its act. Appellant did not know, and had no means of knowing, whether the duly authorised representative of the Board i.e. its manager, had correctly carried out his instructions or whether any misunderstanding had arisen as between  C the Board and its manager, or whether an error had been made by either of them. If there was any error or misunderstanding on the part of the Board or its authorised manager, it was an error relating to the internal management of the corporation and the situation thereby created must be dealt with in terms of the rule in Royal British Bank v Tur quand, 119 E.R. at pp. 474, 836. This rule has been adopted and applied  D in South Africa; see Legg & Co v Premier Tobacco Co., 1926 AD at pp. 143 - 4; Mine Workers' Union v Prinsloo, 1948 (3) SA at pp. 844 - 5; Roodepoort Settlement Committee v Retief, 1951 (1) SA at pp. 78 - 80. The Board also cannot be heard to say that the letter of acceptance did not correctly convey its decision; see S.A.R v National Bank, 1924 AD at pp. 715 - 6; Collen v Rietfontein Engineering  E Works,  1948 (1) SA at pp. 430 - 1; Hodgson Bros v S.A.R., 1928 CPD 257; Irvin & Johnson (S.A.) Ltd v Kaplan, 1940 CPD at pp. 650 - 1; Patel v le Clus (Pty.), Ltd., 1946 T.P.D. at pp. 11 - 14; Smith v Hughes, 6 Q.B. 607. If the Board was not bound by its manager's communication, which was, as regards third parties, its communication, it is difficult to imagine how any third party could ever be secure in  F concluding a contract with a company or corporate body. Such third party could not act upon official communications without first demanding incontrovertible proof that what the manager of the company said was the decision of the company, was, in fact the decision of the company, and that no error had been made; see Irvin & Johnson (S.A.) Ltd., case,  G supra at p. 651; Legg's case, supra at pp. 143 - 4. The same conclusion is reached by applying the principles of the law of agency. The manager acted as respondent's agent or servant in the course of his duty and in the scope of his employment, in writing the letter of acceptance. While about his employer's business in that capacity, his acts bind his  H principal and the fact that he may have made a mistake in carrying out his duties is irrelevant; see Bowstead, Agency (10th ed., para. 82); Co-op. Society v Webber, 1922 T.P.D. 49; Norwich Union Life Insurance Co., Ltd., 1912 AD at p. 491. Further, respondent, in all the circumstances was estopped from repudiating or denying the terms of the letter of acceptance, or the authority of its manager to communicate such acceptance; see van Ryn Wine & Spirit Co v Chandos Bar, 1928 T.P.D. at pp. 422 - 4. As to damages, appellant could not mitigate its
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loss by manufacturing the shed ordered and selling it to another. It was of abnormal specifications and was not part of appellant's saleable stock-in-trade, nor was there a market for it; cf. Vianini Ferro-Concrete Pipe Co., Ltd v Union Government, 1942 T.P.D. at pp. 84 - 5. The profits claimable by appellant are its gross profits; cf. Victor Falls Power Co. case, 1915 AD at p. 8.

 A W. J. Human, Q.C. (with him, G. Viljoen), for the respondent: No valid and binding contract was concluded between the parties. The salient facts are, inter alia that only the respondent itself could enter into contracts in terms of Proc. 136, Gov. Gaz. 4643 of June 27, 1951 and that its manager is merely an official, that is a servant of respondent. A mistake by its manager cannot bind respondent. The  B manager, although he might have been 'duly authorised' to write letters in the performance of his administrative duties, was not 'duly authorised' to enter into contracts on respondent's behalf, and never purported to do so. It is conceded that a corporate body will be bound contractually when a natural person acts on its behalf, on the  C principles set forth in the Turquand case, 119 E.R. 132; the Mine Workers' Union case, supra; the Roodepoort case, supra, and the Legg & Co. case, supra. The present case, however, does not fall under any of the categories enumerated in the foregoing cases, the distinction being that respondent's manager did not have authority to enter into contracts  D on its behalf, and never purported to do so. All he purported to do was to notify appellant that respondent had entered into a contract with appellant. He was no 'apparent agent' in the sense of the Mine Workers' Union case, supra at p. 845. He was merely a messenger (nuntius) or conduit pipe. The error was not an error relating to the internal  E management of the corporation. It was an error made by one of the officials of respondent. The rule in Royal British Bank v Turquand, supra only applies in a case where a person who enters into a contract on behalf of a corporation has authority to do so, subject to certain internal conditions which have to be fulfilled and which the third person can assume has been fulfilled. In regard to the external manifestation principle relied upon by appellant, see J. C. de Wet's  F criticism in Dwaling en Bedrog by die Kontraksluiting (art. in Annale van die Universiteit van Stellenbosch at p. 18). It is conceded that 'cases may arise in which, although there is in fact no mutual assent, and accordingly no contract, one of the parties may be estopped by his statements from setting this up . . .'; see Smith v Hughes, 6 Q.B. at p. 607; see also Halsbury's Laws of England (3rd ed., vol. 8, para.  G 128). As appears from the above cases, the theory of quasi-mutual assent is based upon the principle of estoppel. But appellant cannot successfully invoke estoppel as there is no evidence that respondent itself was negligent. There was no culpa on the part of respondent; see van Ryn Wine & Spirit Co v Chandos Bar, supra; de Wet's criticism,  H ibid at pp. 16 - 17; Grosvenor Motors, Ltd v Douglas, 1956 (3) SA at p. 427; J. C. de Wet, 'Estoppel by Representation' in die SA Reg (at p. 16). The respondent, acting through its Board, could not reasonably foresee that its manager would write in error to appellant. Unless it can be said that the Board acted negligently in appointing the manager, no negligence can be imputed to the respondent. To create an estoppel, the
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negligence must be the respondent's negligence and not its servant's negligence; see Patel v le Clus (Pty.), Ltd., 1946 T.P.D. at pp. 33 - 4; Ex parte Rosenstein, 1952 (2) SA 324. To hold that the negligence of its manager binds the respondent, would be to create an untenable  A situation. Under the circumstances, respondent is not vicariously liable for the act of the manager who wrote the letter. Respondent cannot stand guard over each of its officials to ensure that a mistake is not made; see S.A.L.J. (Vol. XXXV, at p. 26); Dig. 13.6.20; 19.5.20.5; Voet Commentary on the Pandects, 13.6.6; Dig. 9.2.27.9 & 11; 18.6.12 (11); 19.2.11; Huber, Praelect ad Dig. 9.2.2 in notis. Such mistakes occur  B very rarely and third persons must be prepared to face the risk. Were the law to hold otherwise, it would be open to any official of a corporate body, through negligence or wilfulness, by going counter to the decisions of the corporate body, to take the decision, and control, of affairs out of the hands of that corporate body; see Hoisain v Wynberg Municipality, 1916 CPD at pp. 195 - 6, 198, 200. The  C manager's error could not deprive respondent of its statutory authority and allow him as its office to usurp its functions; see Hoisain's case, supra at p. 240. A further requisite of estoppel is that the act of the person against whom estoppel is invoked, must have been the proximate cause of the other party being misled; see Union Government v National Bank. 1921 AD 121. Appellant is relying on the  D causa sine qua non theory and not on the 'proximate cause' theory, the reasoning seeming to be that respondent caused this particular manager to be appointed, the manager caused the erroneous communication in question to be made and therefore respondent caused appellant to be misled. S.A.I.F. Coop. Society v Webber, 1922 T.P.D. 49; George  E Whitechurch, Ltd v Cavanagh, 1902 A.C. 117, and Norwich Union Life Insurance Co., Ltd v Dobbs, 1912 AD 484, which illustrate the principle that where an agent has authority to enter into a contract on behalf of his principal, his acts bind the principal are distinguishable from the present case in which it is common cause that the manager had no authority to enter into contracts or to bind respondent. Should this  F Court hold that the manager's letter was respondent's communication, there was an error as to the identity of the person with whom respondent wished to contract and therefore no contract. The contract purported to have been entered into was a contract in faciendo and respondent rejected appellant's tender and accepted the tender of the Continental  G Engineering Company because it considered that this company would erect a steel shed of superior structure; cf. Wessels, Law of Contract in South Africa (2nd ed., paras. 935 - 46); Lake v Simmons, 1927 A.C. 487; Smith v Wheatcroft, 9 Ch. 223; Nash v Dix, 78 L.T. 445; Pothier, Oblig. (Evans tr., vol. 1, sec. 19). Appellant might have been entitled to an indemnity on account of respondent's negligence in making the  H wrong communication to him, but not for loss of profit ex contractu; see Wessels, supra para. 942; Dig. 12.1.32; 12.6.14; Pothier, supra vol. 1, pt. 1, chap. 1, art. 3, sec. 1.

Miller, Q.C., in reply.

Cur. adv. vult.

Postea (March 27th).
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[zJDz]Judgment

SCHREINER, J.A.: The appellant is a limited liability company which has its head office in Bloemfontein and carries on business as manufacturers, stockists and distributors there. The respondent is a body corporate constituted under sec. 22 of the Marketing Act (Act 26 of 1937) and sec. 23 of Proc. 136 of the 27th June, 1951. On the 16th September, 1955, the respondent by a letter signed on behalf of its  A manager Mr. A. B. Rust invited the appellant, among others, to tender for a ready-made steel shed or sheds to be erected at Leslie, Transvaal. The appellant by letter dated the 20th September, 1955, submitted its tender in the form of two alternative quotations, the first being for a single shed of one type at a price of £2,831 5s., and the second being for two sheds of another type at a price of £2,560. The respondent in  B correspondence conducted by its manager over the next two months asked where similar sheds erected by the appellant could be inspected and for further information on a number of points of detail relating to the sheds and their erection. This information was furnished. On the 8th December, 1955, there was sent to the appellant a letter, the material  C parts of which are as follows:

'Aartappelraad

Potato Board

Address all

correspondence

to the Manager

Private Bag 135.  D 

Pretoria.

8th December 1955.


Messrs. National and Overseas


Distributors Corp. (Pty.) Ltd.,


P.O. Box 977.


Bloemfontein.


Dear Sirs,

Tender: Steel Sheds.


With reference to your quotation JS/SS of 20th September, 1955, for the erection of a steel shed for my  E  Board at Leslie, I have pleasure in advising that your quotation 1 for the erection of a pitched roof shed, as described in your quote 1, at a total cost of £2,831 5s. (two thousand eight hundred and thirty one pounds five shillings) has been accepted, subject to the shed being completely erected to the satisfaction of the Board and handed over for use not later than 28th February 1956.


................................  F 

Yours faithfully.

A. B. Rust

Manager.'

On receipt of the letter not later than Saturday the 10th December, the  G appellant immediately ordered a shed of the type in question from another Bloemfontein company which manufactures them, arranged for the erection of the shed by another sub-contractor and instructed a structural engineer to draw up plans. On the 12th December, 1955, the appellant posted a letter to the respondent's manager expressing thanks for the order and stating that steps were being taken for its execution.  H Thereafter on the same day the appellant was told on the telephone that there had been a mistake and later received a telegram stating that the respondent's letter of the 8th December was to be regarded as cancelled, as it had been inadvertently addressed to the appellant, whose tender had not been accepted. A confirming letter of the same date stated that the respondent had accepted the tender
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of another firm and that its letter of the 8th December had been addressed to the appellant 'as a result of an administrative error'. The appellant refused to accept the view that such an error exonerated the respondent and claimed that a contract had been made which the  A respondent had repudiated. It accepted the repudiation and brought an action for damages. In its declaration it alleged the existence of a contract arising out of the above facts. The respondent in its plea denied (a) that the parties had entered into a contract, (b) that the manager Mr. Rust, had authority to enter into the contract on behalf of  B the responent, and (c) that the appellant had suffered any of the damages claimed by it. In a replication the appellant alleged that, if Mr. Rust had no actual authority express or implied to enter into the contract, he had ostensible authority to enter into it and the respondent was accordingly estopped from denying that he had the requisite authority, because by reason of the form of the correspondence the respondent had represented or permitted it to be represented that  C Mr. Rust was the respondent's manager with authority from the respondent to make communications on the respondent's behalf in relation to the respondent's affairs and to enter into contracts on behalf of the respondent. These representations might reasonably, and did, mislead the  D appellant into believing that Mr. Rust was authorised to enter into the contract and the appellant was thereby induced to alter its position to its prejudice.

The action was tried by BOSHOFF, J., in the Transvaal Provincial Division and judgment was given for the respondent with costs. The appellant now appeals, contending that it should have obtained judgment  E for the damages claimed, namely £561 1s. 6d. Before this Court the amount of the damages was not in issue.

The evidence given at the trial presented no material disputes of fact. The most important part of it related to the authority of Mr. Rust. The chairman of the respondent, Mr. J. S. Smit, stated that Mr. Rust was  F appointed as manager by the respondent and that in general his duties were to carry out the instructions and resolutions of the respondent. He had to write and sign letters on behalf of the respondent and enter into contracts on its behalf, if instructed to do so. When so instructed he was the person to convey respondent's approval of a contract to the other party and so make a contract binding on the respondent.

 G The evidence showed that the appellant's tender for the shed was the lowest and that the Executive Committee of the respondent recommended to the full Board that its tender should be accepted. Thereafter the respondent's consulting engineer recommended that the second lowest tender should be accepted, instead of the appellant's, and this  H recommendation was adopted by a full Board Meeting at which Mr. Rust was present. In view of the Executive Committee's recommendation Mr. Rust had had a draft letter of acceptance of the appellant's tender made out and by mistake he signed this and had it sent to the appellant. It was the letter of the 8th December. BOSHOFF, J., while finding it difficult to understand from Mr. Rust's evidence exactly how the mistake came about, concluded that he must have left it to the
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typist to use his draft letter of acceptance but with instructions to modify it so that it would read as the acceptance of the tender of the second lowest tenderer, to whom it was to be addressed. The typist having reproduced the draft without change, Mr. Rust must have signed it without noticing the mistake. Comparison of the letter of acceptance  A subsequently addressed to the second lowest tenderer with the letter of the 8th December serves only to make it more difficult to understand how the mistake could have occurred.

BOSHOFF, J., held that the appellant had failed to establish a contract between itself and the respondent because the respondent's Board had  B never agreed to accept the appellant's tender and Mr. Rust had no authority to represent to the appellant that the Board had accepted a tender which it had not. The learned Judge rejected the contention advanced on behalf of the appellant that so far as the outside world was concerned Mr. Rust was the proper person with whom to conclude contracts, whoever within the respondent's organisation might have to reach the decision whether the contract was to be concluded or not.

 C It is important, I think, not to lose sight of the fact that although the Board of the respondent had to approve of contracts before they were made, a resolution by the Board that an offer was to be accepted could not, in a case like the present, bring a contract into existence. That  D could only happen when the acceptance was communicated to the other party, and it is not in dispute that the proper person to communicate the acceptance was the manager, Mr. Rust. He could not make contracts on his own, nor in this case did he profess to do so. But he was nevertheless the proper person to bring the respondent into contractual relationship with other persons.

 E If the respondent had been a natural person who had accepted a tender according to its terms, there is no doubt that a contract would have been made when the acceptance was communicated to the tenderer, as by posting it. It would not be possible for such a natural person, if he repudiated, to escape liability by proving that he had posted the wrong  F letter or the like. That follows from the generally objective approach to the creation of contracts which our law follows. (See van Ryn Wine and Spirit Co v Chandos Bar, 1928 T.P.D. 417 at pp. 424, 425; Irvin and Johnson (S.A.) Ltd v Kaplan, 1940 CPD 647 at pp. 650, 651; and the cases therein cited.) No other approach would be consistent with fairness or practicality. Our law allows a party to set up his own  G mistake in certain circumstances in order to escape liability under a contract into which he has entered. But where the other party has not made any misrepresentation and has not appreciated at the time of acceptance that his offer was being accepted under a misapprehension, the scope for a defence of unilateral mistake is very narrow, if it exists at all. At least the mistake (error) would have to be reasonable  H (justus) and it would have to be pleaded. In the present case the plea makes no mention of mistake and there is no basis in the evidence for a contention that the mistake was reasonable.

So that if the respondent had been a natural person who had made some such mistake as that attributed to Mr. Rust there would have been no defence to the action. But it was argued that the respondent
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was in a more favourable position because it was a corporation whose Board's resolution had not been properly carried out by the manager. But in the first place it is to be observed that no question of ultra vires arises. The Board has power under the Scheme which is its constitution  A to acquire property and it was within its power to enter into the contract which the appellant claims that it did enter into.

We were referred to the case of Hoisain v Town Clerk, Wynberg, 1916 AD 236, where a town clerk had in error issued a certificate for the transfer of a business to the wrong person. INNES, C.J., at p. 240,  B dealt with an argument based on the rule in Royal British Bank v Turquand, 119 E.R. 474, and said that it had no application to such a situation as the one before the Court, which was being asked to force the town clerk to commit an illegality by placing Hoisain's name on a statutory list which could include only the names of persons to whom the council had granted certificates. The present is an entirely different  C kind of case. For here although Mr. Rust had no right as against the respondent to enter into a contract for the respondent which had not been approved by the Board there was no illegality if in fact he did so.

The contract being one which the respondent could lawfully enter into and Mr. Rust having been the proper person to make contracts when an approving resolution by the Board had been passed, it seems to follow  D that so far as the outside world was concerned he bound the respondent when he made a contract without such a resolution. (cf. S.A.I.F. Co-operative Society v Webber, 1922 T.P.D. 49). The rule in the Royal British Bank v Turquand, supra, which was followed in Mine Workers' Union v J. J. Prinsloo, 1948 (3) SA 831 (AD), applies and any  E mistake that may have occurred and led to the appellant's tender being accepted without a supporting resolution by the Board could not prejudice the appellant. So far as it was concerned there was a properly made contract binding on the respondent.

For these reasons the appeal must be allowed with costs and the judgment of the Transvaal Provincial Division must be altered to judgment for the plaintiff for £561 1s. 6d. and costs.

 F DE BEER, J.A., BEYERS, J.A., OGILVIE THOMPSON, A.J.A., and HALL, A.J.A. concurred.

Appellant's Attorneys: Metelerkamp, Ritson & Metelerkamp, Pretoria;  G Goodrick & Franklin, Bloemfontein. Respondent's Attorneys: State Attorney, Pretoria; Naudé & Naudé, Bloemfontein.
