Traditionally, IP law has protected rights only at the national level. So, for example in trademark law, the legal system of country A protects only trademarks that are registered in country A. Trademarks registered in country B will not be protected in country A. 

The usefulness of international protection of IP rights has, however, long been recognised. International trade means that intellectual property will cross borders. In the absence of an international regime for the protection of IP, what is protected in one territory will not be protected in another. 

Beginning in the 19th century, states have established multilateral treaties to protect the IP of their nationals on the basis of reciprocity. The first instruments to emerge were the Paris Convention for the Protection of Industrial Property (1883) (Paris Convention) and the Berne Convention for the Protection of Literary and Artistic Works (1886) (Berne Convention). 

	The Paris Convention applies to 'industrial property', meaning patents, industrial designs, trade marks, trade names and so-called 'appellations of origin'. 

The Berne Convention applies to 'literary and artistic works', which 'shall include every production in the literary, scientific and artistic domain, whatever may be the form or mode of its expression'. 

Both conventions require signatory states to provide two forms of protection:
'National treatment': this means that foreign nationals seeking protection of their IP rights in a state must receive the same treatment as a national of that state. For example, country A cannot restrict registration of trademarks only to its own nationals. It must allow nationals of all other members of the Convention to have access to its system of protection of trademarks. (Note the principle of territoriality still applies, a trademark is only protected by country A if it is registered in country A.) 

Minimum standards of protection of IP rights: 'industrial property' and 'literary and artistic works' as defined must be protected by every state party to the Convention up to at least a minimum level.

The Conventions are administered by the World Intellectual Property Organisation (WIPO), a UN agency established in 1967. 


The most significant international instrument of recent times is the TRIPS Agreement. 

TRIPS is the acronym for the Agreement on Trade-Related Aspects of Intellectual Property Rights. 

TRIPS is an Annexe to the Agreement Establishing the World Trade Organization (‘WTO Agreement’), which was adopted on 15 April 1994, in Marrakech. 

The WTO Agreement, including the TRIPS Agreement (which is binding on all WTO Members), entered into force on January 1, 1995. The former agreement established a new international organization, the World Trade Organization, which began its work on January 1, 1995. 

The point of the TRIPS Agreement is to provide a set of mandatory minimum standards for the worldwide recognition and protection of intellectual property rights. The term 'intellectual property' refers to the following categories of intellectual property that are the covered by the Agreement: the three traditional areas of copyright and related rights, trademarks and patents; and five additional areas of protection -- geographical indications, industrial designs, layout-designs (topographies) of integrated circuits, plant varieties and undisclosed information (Article 1.2). 

States are required to establish, within their own legal systems, mechanisms for the recognition and protection of the TRIPS minimum standards. States that fail to comply with this obligation can be disciplined through the WTO's dispute settlement mechanism. (Note, the TRIPS Agreement is administered by the WTO and not by WIPO.) 

States may implement more extensive protection in their domestic law than the minimum, provided that such additional protection does not contravene other provisions of the Agreement (Article 1.1 and 1.3).

Again, like the Conventions, the principle of territoriality is upheld. The Agreement requires members of the WTO to include a minimum of protection of IP rights in their domestic law. The Agreement restates the principle of national treatment of the Berne and Paris Conventions, meaning that access to the mechanisms for the legal protection of IP in one member state must be accessible to the nationals of all other member states. 

In addition to this, the TRIPS adds an important new principle, that of 'most favoured nation treatment'. See Art 4: 'With regard to the protection of intellectual property, any advantage, favour, privilege or immunity granted by a Member to the nationals of any other country shall be accorded immediately and unconditionally to the nationals of all other Members'. 

The effect of this requirement is that if country A, as a result of a bilateral agreement, confers additional protection to the IP rights of nationals of country B it has to offer this additional protection to all other member states of the WTO (the WTO currently has 153 members; South Africa is a member). This has led to the creation of so-called TRIPS-Plus obligations, requirements to grant protection to IP rights which go beyond the minimum requirements of the TRIPS. Many bilateral trade and investment treaties with, particularly, the United States, contain extensive provisions on IP rights. The effect of the most favoured nation requirement is that protection of these rights must be offered to all. 

The TRIPS agreement is extremely important. It is not the first treaty to create international intellectual property law rights, but its predecessors (such as the Berne and Paris Conventions) establish regimes of Private international law, creating rights that individual parties can enforce in local courts. The Agreement, which forms part of the global trade regime, is an instrument of public international law, governing disputes between states and it subjects IP disputes between states to the mechanisms for resolving trade disputes through the WTO. 

But for all its importance and influence, the rapid pace of technological change in information technology has made the TRIPS Agreement seem outdated in a number of important respects. Two recent instruments attempt to bring global IP law up to date. 

These are the WCT or WIPO Copyright Treaty (1996) and the WPPT or WIPO Performances and Phonograms Treaty (1996). South Africa is a signatory to both Treaties but has not yet ratified them. The novelty of both Treaties is that they deal with the dissemination of protected IP using digital networks such as the Internet. Amongst other provisions, they require parties to prohibit the circumvention of the technological measures increasingly used by right holders as a form of self-help to protect their material against unathorised use or copying. 

In compliance with the WCT, important changes were made to the US Copyright Act by the Digital Millenium Copyright Act, 1988 (DMCA) to prohibit the bypassing of technological IP-protection measures. We won't have time in this course to cover these developments but if you are interested in reading further a good place to start is Richard Stallman's dystopian science-fiction short story which is based on some of the provisions of the DMCA (and other recent developments in technological copyright measures). It is here: http://www.gnu.org/philosophy/right-to-read.html
