Property:

Limited real rights:

· There are five traditional limited real rights all of which are known as ius in rei aliena which means a right in the thing of someone else. 

· Mortgage: you have the mortgagor (the owner) and the mortgagee (the bank). The bank would have a limited real right in the ownership of the house of the owner. 

· Servitudes: if there is a servitude over a property or in favour of a person that person will have a LRR.

· Pledge
· Hypothec
· Lien
· Servitudes:
· Definition TB- 229 around. 

· A servitude is:

· A limited real right to the moveable or immoveable property of another person who is the owner.
· Which grants the entitled person (the holder of the servitude) certain specific entitlements which are usually the entitlements of use and enjoyment.

· And these entitlements limit the entitlements of the owner in respect of the thing in one way or another. 

· And that right is binding and enforceable against the owner and successors in title (to be qualified later).

· The remedy is a real remedy – the actio confessoria.
· There are two types of servitudes and we will look at both:

· Praedial servitudes: 
· Rural servitudes

· Urban servitudes

· Personal servitudes:
· Positive servitudes

· Negative servitudes

· Generally a servitude must be exercised by the holder thereof in a reasonable manner. Further a servitude must not entail an obligation which compels the grantor to perform a duty (i.e. there is no positive duty of maintenance on the owner, etc.) Thus to be valid, the servitude must confer a benefit for the material advantage of the grantee or beneficiary thereof. 

· Note: a servitude cannot be transferred to another person, nor can you have a servitude over your own property. Servitudes are indivisible in principle.

· Also, registration makes a servitude legal (intention is NB). Servitudes come into being by registration in the Deeds registry as a conditional clause in the title deed of the servient tenement or by an endorsement against the title deed of the servient tenement.

Brink v Van Niekerk 1986

· V (respondent) is servitude holder of right of way over B’s (applicant) farm. V granted to his neighbour the right to use road on B’s farm. B applies for interdict to prevent V from allowing others to use the road.

· The owner of the servient tenement is entitled to have an action to guard against the use of the servitude which is not reasonable: such as interdict, declaratory order or actio negatoria.

· You cannot grant a servitude over a servitude.

· General overview of praedial servitudes:
· Praedial servitudes are real rights entitling one piece of land (immovable property; you’ll never talk about people cause it's praedial) called the dominant tenement (piece of land gaining a benefit) to receive the benefit of the right of another piece of land called the servient tenement (giving the benefit.) 

· Another way to see this is that a burden is placed on one piece of land (Servient tenement) and the other piece of land receives the benefit (dominant tenement). The utilitas (use and enjoyment) requirement mean that the PrS must offer a permanent benefit to the DT and not only serve personal pleasure of the landowner.

· Traditionally these two pieces of land (DT and ST) are beside each other or adjacent to each other. 

· Erf in law is a piece of land, a lot of pieces of erf are called an erven. 

· A servitude can be granted in perpetuity (this falls away if the servitude falls away) or it can be granted for a limited time. 

· Servitudes run with the land, thus if you sell the property the servitude goes with it (binds successors in title). Praedial servitudes never follow the owner. 

Right of Way:

· E.g. the right to walk or drive cattle. The route may be specific or in general terms. You need to look at the intention of the parties who created the servitude.

Way of Necessity:
· Does not depend on the consent of the owner of the ST. This may be a right if the land is hemmed in by other land. The owner of the DT is entitled to sufficient and reasonable access to public road. Generally a way of necessity is granted across land to a public road. There is no rigid rule regarding this: it need not be the shortest route, depends on terrain, etc. If the owner of the DT is to blame for the problem then he may not be granted a way of necessity.

· Distinguish: a permanent (ius viae plenum) vs an emergency (ius viae precario – short term) way of necessity.

· General overview of personal servitudes:
· A personal servitude is a real right entitling the holder, in his personal capacity, to exercise some right in the property of another or to prohibit another from exercising a normal ownership right. A right in favour of one person over another person’s land. 

· As opposed to praedial servitudes, personal servitudes don’t deal with two pieces of property, you’re only dealing with one piece of land and the other right attaches to the person. 

· Personal servitudes are divided into:

· Positive personal servitudes in terms of which another owner of land allows another person a right or benefit to do something over his land.

· Negative personal servitude is where a person is prohibited as an owner of land from exercising one of his normal rights of ownership and it would be couched in negative language. 

· These kinds of personal servitudes are binding on successors in title but only on one side- binding on the servient tenement always, not the holder of the LRR. 

Hotel de Aar v Jonordon Investments 1972:

· Subdivision makes land more valuable to you- but registered with each erf is a restrictive condition of title - gives character to development. R had these placed with each title deed. F sold each of these erven but kept the one with the hotel on. 

· The rest had a restrictive condition of title that no-one could sell liquor on their erf. He had the only place in the area with a liquor licence. 

· Registers title deed on each property before he sells the erfs. 

· F then sells his land to K.

· H from one of the erfs buys it from J buys one of the erfs and opens a bottle store. K tries to stop J from opening the bottle store. 

· Issue- whether the restrictive condition of title is personal or praedial i.e. does it attach to the person or to the land? 

· Question has practical importance in re successors in title. 

· K argues it's praedial because then J would be bound. J wants it to be personal because then he is not bound to K as it would have been a personal right in favour of F only.

· AD held- this particular restrictive condition creates a servitude; a restriction on dominion of each erven owner i.e. praedial. 

· Court came up with a test:

· Ask yourself: What was the intention with which the right was created? Put simply, what was the intention when creating a right. 

· Was the intention that all erven would be burdened with the servitude with that intention. 

· Or was it just that the individual owners’ land would be bound? (in favour of F). 

· It indicates an intention that it should not be personal to the owner, and thus it should be praedial. 

· The court also said that evidence should not be restricted to the lifetime of F that it was his intention. 

· First look at intention and if still unclear then look at the rules of interpretation. 

· The court also gave rules of interpretation:

· Important to know whether it's personal or praedial.

· When there is doubt a servitude must be construed in favour of liberty (the least restrictive). [personal is less restrictive than praedial] Only use this when there is real confusion- not as a copout.

Praedial servitudes in more detail:

· Here we are NOT talking about owners, we are talking about the land! NB!!!!!!
· Always follows/runs with the land, NOT the owners!
· The two pieces of land are usually adjacent or beside each other although this is not a stringent requirement for a PrS. –see Hotel de Aar case above.
· One erf, many erven. 
· also a limited real right as not the full benefit of ownership- but a right in the land of someone else which grants the holder of the servitude certain rights to use and enjoyment as the dominant tenement. 
· A limited real right

· In the land of someone else

· Which grants the holder of the servitude certain rights and entitlements

· As the dominant tenement owner. 

· The categories of PrS:- all subject to the RIGHTS OF REASONABLENESS. 

· Urban PrS- Aren’t as practically important today as urban stuff is now heavily regulated by codes in the industry etc. 
· The right of the holder of the servitude that his building may be supported by a building on the servient tenement. 
· The right of the holder of a servitude to insert a beam from his building into the building of a servient tenement. 
· That the holder of the servitude’s building may encroach on the boundary of the servient tenement.
· Right to have pipes or electrical cables installed over the servient tenement. 
· Diversion of rain water over servient tenement. 
· Servients in re light and view. 
· Rural PrS-  Have the most practical significance. 
· rights of way (praedial)- right of the dominant tenement to drive, walk, herd cattle and transport products over the servient tenement within reasonable bounds. 
· This also means that members of the family of the owner and the owner’s visitors have access to the same rights of use and enjoyment. 
· The right to lead or draw water. 
· Right to grazing and the right to fetch wood. 
· Statutory PrS- 

· The National Water Act- in terms of which there are servitudes to dam, store or leave water. 
· Sectional Titles Act- the right of support.
· The list is not closed under these examples. There are many types of servitudes. 
Characteristics of Praedial Servitudes:

· In order for a right to be est. with regards to a PrS:
· There must be two different tenements- the dominant and the servient. 
· There has to be separate owners of those two pieces of land-
·  No person can acquire a servitude over his own property. One of the ways a servitude can end is if the one owner acquires the other owner’s land. 
· Some permanent benefit (utility) has to be acquired by the dominant tenement with regards to the land. 
· Utility- must offer some permanent benefit to the dominant tenement and the servitude must serve the land and not just the owner. 
· Servitude has to consist of only negative obligations or duties
· You must do nothing to interfere with the holder’s right in exercising their rights- this is known as the principle of passivity. 
· Therefore you can expect the servient tenement to put up with no more than just allowing it to happen. 
Dominant versus servient tenement:

· The owners of the dominant tenement are claim holder or are entitled to something. 
· The owners of the servient tenement are duty based. 
Characteristic features of PrS:

· Both STs and DTs rights and duties will devolve upon the successors in title of BOTH pieces of land and will have the same rights and duties as their predecessors in title. 
· The servitude is non-transferable. In order to exercise the rights of the servitude, you must be the owner of the dominant tenement, or their family or visitors. Namely you cannot cede the right to use and enjoyment.
· DT cannot sell the servitude or transfer/cede it to another person- as the right attaches to the land and NOT the person.
· Servitudes are perpetual if nothing is said about them i.e. if there is not built in time period they go on forever but they can be limited as well by operation of law. 
· Servitudes can be made subject or to a resolutive condition. 
· DT and ST must be near each other or next to each other or in some position for it to be practically tenable. 
· The utility requirement means that there must be some usefulness conferred on DT by ST. 
· In principle servitudes are indivisible. If DT subdivides the land then ST may have double the load crossing on his land. A servitude attaches to a definite piece of land and if subdivided then the servitude ends. HOWEVER there are exceptions to this principle. 
· The duties on the ST can only be negative-ST may only tolerate something. (NB Geldenhuys- subtraction from dominium and binding in successors in title- can only be a negative thing not a positive thing.). 
· However NB in terms of the S63(1) of the Deeds Registries Act, no condition that isn’t a real right can be registered. But you can register a personal right if they are complimentary or ancillary to the real right. 
· Principle of passivity prevents ST from repairing something which is the object of the servitude. But part of the Deeds Registries Act any right which is complimentary or ancillary to a real right you can register this and thus maintenance can be registered as a requisite to the limited real right of the servitude. 
· Therefore sometimes it is necessary to attach positive duties to ensure that the servitude remains useful otherwise the entitlement becomes useless. 
· Personal rights NB are never real rights and never a subtraction from dominium. The effect of registering personal rights in successors in title have ended in two case views:
Schwedhelm v Hauman 1947:

· S owned a piece of land. S then subdivided the land and sells one portion of land to E. [talk about tenement S and E because it's praedial and thus attaches to the land not the person].
· On the E portion was a water fixture- a pipe and a windmill. The windmill would propel the water and pump it to S erf. 
· When S subdivided his land he knew that the water fixture was there and would have made it a condition in his title deed for registration of the servitude. Additionally there was a condition that E and his successors in title would have to maintain the pipes. 
· These provisions were all registered but they should not have been. 
· E then sold his land to H. H decides that he’s not going to let S get water and he is not going to maintain the pump. Servitude able to be registered and thus H not allowed to cut off water supply as it's passivity principle and is a negative obligation (subtraction from dominium and binding on successors in title). 
· The problem is with the positive obligation i.e. the personal right to maintain the pipe. 
· This case is trying to show that there was no way that you could register this personal right unless it was ancillary to or complimentary to the real right. 

· At first glance the registration of the personal right does not make it clear whether that registered personal right is binding on successors in title in addition to the real right. 

· Issue above was considered by court which held that:

· The effect of E’s registration is that it will bind successors in title willing to accept that burden. 

· However what kind of consent do you need to assume this burden? 

· When H bought the land he knew about all the conditions and thus this was enough to establish that he had accepted the burden as he had knowledge and he consented. 

· Thus, express consent is required to be bound by the personal rights that are ancillary to the servitude/ to the real right. 

· Thus in terms of this case, the effect of registering personal rights is that they are binding on successors in title if there has been expressed consent. 

· S63(1) allows for the registration of personal rights when they are ancillary to the servitude in some way for the effective functioning of the servitude. 

· The above case basically stated that because the conditions were registered in the Deeds Registry Act, when the property was sold to H he knew about the obligation/personal right- he acknowledged it and thus he was bound as a successor in title to the dominant tenement. 

Van der Merwe v Wiese

· In terms of the registered existing obligations in the title deeds all owners had to supply to their neighbours water. One is that X had to supply M with water. X being the servient tenement had to allow M the access to the water. Further, it was registered that the pump had to be maintained by X and all X’s successors in title- personal right, ancillary to making the servitude work. Thus should be registerable in terms of S63 of Deeds Act. 
· X sells this piece of property to W. 
· W does not give express consent to the servitude. 
· Is W bound by the obligation to maintain the pump?
· The court said that the only way in which you can bind W is by the doctrine of Constructive Notice- the Deeds Registry is a public place and the documents are accessible to the public. W would then see that he would have to maintain the pumps because of the doc. 
· Doc of Const notice means that you are presumed to know what is on the Deeds Register. 
· Thus personal rights will bind successors in title and if they are registered then personal rights basically have the same effect as real rights. 
· Thus from the above cases:

· Personal right must be ancillary to the real right in order for it to be registered. 

· If you give express consent you are bound.

· Even if you don’t give express consent then you are deemed to have constructive notice of the registered personal right. 

Personal Servitudes:

· A limited real right
· To the moveable or immoveable property of someone else
· Which grants entitlements (use and enjoyment) rights in respect of the thing
· To the servitude holder in his personal capacity- he cannot cede or transfer this right. 
Characteristics of personal servitudes:

· A personal servitude accrues to the holder of the right in his personal capacity. 
· But as it is a limited real right it must meet requirements for the creation and exercise of the limited real rights. Notice that this is not a personal right it is a PERSONAL SERVITUDE. 
· Therefore it must limit the dominium of the owner and must be enforceable against the owner and his successors in title and against third parties. Personal rights are never biding on successors in title (unless it is registered as ancillary with the limited real right). 
· They are different from Praedial Servitudes in that the claim side of the transaction is personal to someone or some entity. 
· Personal servitude is a limited real right in terms of which a burden is imposed upon a servient tenement or a moveable for the benefit of a particular person.

· In contrast to a praedial servitude, a personal servitude is constituted in favour of the holder in his personal capacity and not in his capacity as owner of a plot of land. 

· A personal servitude is inseparably attached to the holder of a right and it cannot extend beyond his lifetime.


· Continuing with characteristics of personal servitudes:

· A servitude in re an incorporeal moveable thing is also possible e.g. you can have one over business rights. 
· A servitude can be granted orally in the case of moveable property only. 
· Usually corporeal moveable things must be delivered to the holder of the servitude. However like every sort of oral contract in the case of an oral servitude it is difficult for the holder of the right to satisfy the burden of proof.
· All personal servitudes in re immoveable property, are established by registration of the servitude in the deeds registry office. 
· Personal servitudes terminate at the death of the holder of the servitude e.g. upon death or upon completion of the term for which the servitude was granted or whichever comes first. 
· Where the holder of the personal servitude is a juristic person (a company) a personal servitude will lapse after a period of 100 years unless the servitude is for a shorter time period. 
Personal rights versus personal servitudes:

· This difference is illustrated well in the incorrect decision given in Cowley v Haan:
· This decision was incorrect. 
· a usufruct does burden a property and will burden it and as such it will be a subtraction from dominium of the owner, the owner’s successors in title and third parties. It confers entitlements to the usufructory in respect of the thing which in all respects meets the requirements for the subtraction from dominium test.  
· Since it does limit the owner’s dominium and is enforceable against successors in title and third parties, it is a limited right and not a personal right.  Even though it vests in the holder of the servitude in his personal capacity, 
Categories of personal servitudes:

· In general they are unlimited. If the holder of the right complies with the requirements then it indicates that the holder of the right exercises a personal servitude. 
· However a distinction is made between three types of categories:
· Common law personal servitudes; usufruct, usus, habitation
· Servitudes which resemble real servitudes but which vest in the holder of the right in his personal capacity. 
· Statutory personal servitudes
· Common law personal servitudes:

· Usufruct:
· Is a highly personal limited real right which entitles the holder of the right to use someone else’s property and to enjoy the fruits. 
· This is the most liberal of the three.
· The holder of the right is called the usufructory and the property affected is referred to as the usufructory’s property. 
· A usufruct is commonly used where a testator wishes to provide income or security after his death to one person, usually his spouse. 
· A usufructory must return the thing substantially intact to the owner upon termination of the usufruct. 
· You are not dealing with two pieces of land as in a praedial servitude. You’re dealing with one piece of land generally and the holder of the right- the usufructory. 
· No claims pass to the successors in title (delict etc). However on the obligation side/ duties side these will pass to the successors in title provided that the usufructory is still alive- so that they cannot undermine the usufructory’s rights. 
· If the usufruct applies to land, it has to be registered. 
· Use and enjoyment as well as use and enjoy the fruits. 
· Usus:
· Limited real right whereby the holder of the right acquires the entitlement to use the property for the benefit of himself and his household while keeping it substantially intact. Thus it is more limited than a usufruct because the entitlements cannot be used by anyone else other than the holder and his family. 
· Although the holder of the right is entitled to as much fruit as is necessary for his and his household’s daily consumption, he cannot sell the fruits or derive a profit there from. 
· The holder must return the thing in substantially the same condition as the thing received. 
· Habitatio:
· Also a limited real right whereby the holder of the right is entitled to occupy a home belonging to the owner while leaving it substantially intact. This is the most restrictive of the three common law types of personal servitudes as you cannot use the fruits. 
· Servitudes which appear praedial but which are personal:

· Right of way:
· 90 year old man example; identify the fact very carefully to identify whether it is a personal or a praedial servitude. 
· Statutory servitudes:

· the right to install electrical cables over land- Electricity Act. 
· Reasonableness:

· This idea is important when dealing with servitudes specifically when addressing how the holder of a right in the case of a personal servitude, or the owner of a dominant tenement in the case praedial servitude, used the servitude. 
· What can the parties do?
· The holder of the servitude must exercise the entitlements within reasonable bounds. This is known as civiliter modo. While the owner must tolerate it within reasonable bounds. 
· The law looks at the idea of a reasonable man and thus you are always balancing two interests i.e. the owner of the servient tenement and dominant tenement or the holder of the right (praedial) and the servient tenement’s owner (personal). 
· Brink v Van Niekerk:
· A right of way existed over B’s tenement in favour of VN’s tenement. 
· VN dominant, B servient. 
· The servitude is a registered praedial servitude. Thus runs with land and binding on successors in title. 
· The main road is on the other side of B’s land. B’s property is next to VN’s and VN’s property is next to N’s property. B I VN I N
· VN is very friendly with N and thus allows N to cross VN to use B’s right of way.
· N then puts up a sign on the main road stating “This way to N’s farm” i.e. all people are going to have to cross B and VN’s land. 
· So the servitude is being used in what is called incivilter 
modo.  
· VN is allowing N to use the right of way. 

· Not reasonable to allow this to happen B argues.

· B gets an interim interdict to prevent VN and B from doing this. 
· This case looks at this concept of reasonableness and the concept of civiliter modo. Which is that the owner of the dominant tenement must exercise the right in a way which is civilised and reasonable. It may not constitute a nuisance. 
· You can only have a reasonable right of way if the right of way is undefined/ general. This means that it would be the path of least resistance. 
· If there is a defined right of way there can be no complaint because it is defined. You can’t complain if they are acting within the constraints of the servitude or within its bounds. 
· This concept of incivilter modo is going beyond what is considered reasonable. 
· Servitudes must be exercised civiliter modo and if they are not being exercised that way you can interdict that person for being in breach of this. 
· NB requirements for an interdict:
· You have a right
· It is being infringed
· You have no other remedy
· If a person’s rights are being infringed and there is no other way of putting a stop to it you can get an interdict. 
· If the damage has already occurred or your rights have already been breached or interfered with then you can claim delictual damages and possibly an interdict if it is continuing. 
· VN and N in this case won because there was a lack of evidence as to what is reasonable. At the very most the court said it was an inconvenience and VN failed the burden of proof. 
· The court said that you have to prove more than an inconvenience. 
· B claimed that VN violated the maxim that you can’t have a servitude on a servitude. Arguing that VN gave a right of way to N on an existing servitude. 
· VN stated that this was not the case and VN simply allowed N to be there lawfully. Because praedial servitudes run with the land. And since they run with the land they aren’t personal to an individual. 
· Thus anyone who is lawfully on the land is allowed to make use of the servitude on the land. The court agreed with the VN’s argument that is wasn’t a servitude on top of another servitude and that it was merely a granting of access to enable them to be there lawfully. 
· The court also mentioned the maxim that “you cannot transfer your servitude without transferring the land with which it attaches.” 
· There is no remedy for B. The court stated that it could not grant a qualified prohibitory interdict even if they assumed that B was entitled to an interdict. In other words asking that use is restricted just to VN’s vehicles. 
· Tarryn thinks in this sense that the court is wrong. A court should be entitled to grant a qualified prohibitory interdict. 
· For an interdict you don’t have to prove a fault element remember!!!
· The yardstick for reasonableness is what would be reasonable to tolerate based on the reasonable man and when there is a defined right of way and thus no uncertainty, there can be no incivilter modo. 
· Acquiring and forming servitudes:

· Registration:
· You can you this is the case of both praedial and personal servitudes but it has to be in relation to immoveable property. 
· Delivery:
· In the case of a personal servitude as we are talking about moveables. Praedial servitudes run with the land and thus cannot be moved. E.g. usufruct over a car. 
· Statutory servitudes:
· Created in terms of legislation. 
· Court orders:
· Can get a judgement that can create a servitude. 
· Registration:

· Registered servitudes versus Unregistered servitudes 
· Registered servitudes:
· All limited real rights can be registered in terms of S63(1) of the Deeds Registry Act. 
· Must have the intention to bind successors in title
· Must be a subtraction from dominium
· Unregistered servitudes:
· Sometimes you can have an agreement with someone which you call a servitudal agreement. Basically just a normal contract. These are not registered but the title of the contract it merely a servitudal agreement. Generally it cannot be binding in successors in title as it is a personal contractual right. 
· Prior to registration it is a contractual right which might contain certain clauses that both parties have to co-operate in order to register the servitude. 
· Once these unregistered servitudes become registered they become a real right upon registration and the personal right is turned into the real right.
· Third parties are not usually bound by unregistered servitudes (normal contractual agreements) 

· BUT the doctrine of notice makes this irrelevant and that in fact, a contractual or personal contract can be binding in third parties and successors in title.
· Grant v Stone street 1968
·  Illustrates the above point. 
· four farms and in between them is a river. Each one of the four is a separate farm. These farms owner one quarter of the water in the river. Their riparian owners are up to the middle of the river. 
· A right of aqueduct was created during 1865 and it was done by agreement. Aqueduct is a type of servitude. The agreement was between farm A (dominant tenement) and farm B (the servient tenement) but it was never registered. So you just have a basic agreement between neighbours which allows one to get water in terms of the aqueduct. 
· Basically this meant they could put a pump into the water and suck it out. What happens if the top owners took too much water- it's obviously diminished. 
· The successor in title of the contracting owner of farm B (servient tenement) had no knowledge of this written agreement. 
· When the owner of Farm A (dominant tenement) tried to enforce it by means of a court order, the owner of farm B claimed that the right of aqueduct was only a personal right in terms of an unregistered servitudal agreement. 
· [aside] strictly speaking it is not correct to call the right created by such agreement an “unregistered servitude” since registration is one of the requirements for the constitution of a servitude over immoveable property.
· This means that prior to registration there is no servitude but only an unregistered servitude agreement that creates certain personal rights between the parties to the agreement. 
· B went to the court and stated that personal rights are only enforceable against the original contracting parties and in any case it had been terminated since the successor in title of the contracting party of farm B (servient tenement) had no knowledge of the agreement. 
· Court held:
· Third parties who are not party to the agreement can still be held bound by the agreement if they were aware of the agreement. 
· If the third party refuses to abide by this agreement and they knew about it, then it amounts to a kind of fraud. 
· Therefore, the rule is that an unregistered servitude agreement can be enforced:
· Amongst the parties to the agreement on the basis of the personal rights created by the agreement
· It can also be enforced against third parties who while they were not actually parties to the contract they are held to it based on the doctrine of knowledge. In other words, as if they were parties to the agreement because of their knowledge of the contents of the agreement. 
· in both of these cases, the persons in question are held to the contract and not to the servitude since the servitude is only created upon registration. 
· The court then said;
· An unregistered servitudal agreement is enforceable between the contracting parties.
· Because a successor in title of the contracting owner of farm B had no knowledge of the agreement it is not enforceable against him. 
· If he had knowledge then it would be enforceable against him in terms of the doctrine of notice.
· The next successor in title (X2- let’s say X1 doesn’t know about it) does have knowledge of the contract before he goes to buy the farm and consequently the agreement is enforceable against him according to the doctrine of knowledge. 
· The agreement is not terminated just because of a previous owner’s lack of knowledge as to the agreement. 
· The doctrine of notice will only be applicable and binding on third parties if the contracting parties intended to bind their successors in title. 
· So the doctrine of notice is not applicable to personal rights of a purely personal nature but only to rights in personam ad rem aquirendum- these are rights against an owner to obtain a real right of registration. 
· If you could register the thing in question as a real right despite it NOT being registered then the doctrine of notice will apply. If the thing could never be registered in terms of S63(1) then it will not apply. 
· Is it the type of personal right that could be registered under S63(1) or not? 
· This is a right that will become real upon registration if the right will not become real on registration as it will always be a personal right then it cannot bind third parties. 
· Thus the doctrine of notice can only apply to personal rights that are in personam ad rem aquirendum. 
· If the title only mentioned those specific owners’ names but did not mention the generic “owners” then it will be more difficult to prove that the intention of the parties was to bind successors in title. 
· In personam ad aquirendum- this is a personal right and thus just about the parties to the contract BUT these contractual rights are such that if you were to try and register them they will only reject this if it does not meet the requirements of registration i.e. not intended to bind successors in title or not a subtraction from the owner’ dominium. 
· Ask yourself when you have a contractual agreement and you take it to the registry and without having to change anything it meets the criteria for s63(1) then it will be considered as a right in personam ad rem aquirendum. 
· Thus if future owners come and they buy the property on the above type of agreement then the doctrine of constructive notice will apply. 
· If the agreement is such that it did not meet the requirements of S63(1) i.e. t was not intended to bind successors in title and is not a subtraction from dominium then the doc of CN cannot apply.
· Test for in personam ad aquirendum rights and CN:
· Was it intended to bind successors in title?
· Is it a subtraction from dominium (S63(1) Deeds Act)?
· If it does not meet both of the above requirements then it's not binding. If it meets both then it is considered to be a in personam ad aquirendum right and thus the doctrine of CN was apply. 
· Now that you know it is such a type of right you have to check whether the doctrine of constructive notice can apply. 
· Look at each of the owners currently on the property and see whether they had known about the existing contract. 

· You must look at the servient tenement here to see if they knew about the contract as obviously the dominant tenement owner is the one trying to enforce the contract. 

· If the servient owner knew about it or could have or should have known about it then the doc of CN applies. 

· NB: the doc of CN does not apply all the time it depends what kind of right it is using the above tests. Applies obviously to unregistered and not registered rights. 
· Actual registration- under “how do you form a servitude’?

· Two ways of registering a servitude:
· At the time you register/transfer the property you create a servitude by putting a clause in the new title deed while keeping all the previous terms and conditions and clauses the same as you can’t change a title deed once it's been registered. Obviously this must all be put in the servient tenement’s title deed.
· If both of the parties already own their respective properties and all that they want to do is create a servitude. They can either go to a notary or conveyance and a notarial deed of servitude will be created. The notarial deed gets endorsed and get the same title deed number as the actual title deed. 
· Second way of creating a servitude is through delivery and registration or both:
· When you speak of deliver you are talking about personal servitudes. 
· [praedial servitudes are always in re to immoveables as they attach to the land]. 
· For delivery in the case of a personal servitude over moveable property, the property must be made available to the holder of the servitude in such a way that it enables him to exercise his entitlements. 
· Legislation:
· You can create a servitude through prescription. [S6 of prescription act].
· A person will acquire a servitude through by prescription if he used it nec vie, nec clam, nec precario [openly, without force, etc.] for an uninterrupted period of 30 yrs. 
· Having said that, prescription does not apply to the acquiring of a public-benefits servitude through prescription. 
· you can also acquire a servitude through legislation by expropriation by S4 and 5 of the Expropriation Act as well as S25 of the Constitution. 
· The final way you can acquire a servitude is by a court order this happens when a land owner has insufficient or no access to a public road for example. So the land owner either doesn’t have access or doesn’t have sufficient access to a public road and he can thus acquire a way of necessity over a neighbouring land to the nearest public road by means of a court order. 
· So basically if a property is land-locked and thus doesn’t have access to a road or if it doesn’t have sufficient access then you will ask the court to give a way of necessity. 
· It is the compelling of a servitude by way of court order and it involves a right of way of necessity. 
· It exists in order to prevent land from becoming land locked. 
· You can compel by way of a via necessitates  to make the owner make a servitude. It doesn’t always have to be for land locked land, it can also be if there are no alternate routes which are more economical or available. It is always going to be subject to the criterion of reasonableness of the dominant tenement owner on the servient tenement. 
· Two forms of use 
· Ius via precario:
· If you need it for emergency reasons, flood, forest fires, collapses mountain etc. If you need to be able to go across a neighbour’s property in an emergency situation. 
· Ius viae plenum:
· If it is for a continuous basis, alternate route, cheaper route.
· The general principle regarding both of these is that you are going to give the person the nearest route and the one that causes the least amount of damage or burden. 
· Compensation is usually not given for a ius via precario but it is usually ordered for the continuous basis servitude. Once the court order has been given it is usually registered immediately in order to give it certainty. 
· Textbook lists remedies under this section please read this! 
· Termination of servitudes:

· Prescription:
· If you don’t use your servitude for 30 years you can lose your prescription, in terms of S7 of the prescription Act extinctive prescription takes place if the servitude has not been exercised for an uninterrupted period of 30 years. 
· A positive servitude lapses if the servitude does not exercise it for thirty years. 
· Negative operates the same. 
· Servitudes in favour of the public cannot be lost through prescription. 
· This is why there are so many problems with road closures. 
· Expropriation:
· If the land to which the servitude is attached is expropriated the servitude is lost with it. 
· Impossibility:
· If the thing is destroyed or it substantially changes. So if the servitude is in re a moveable and the nature of the thing changes to such an extent that it becomes impossible to exercise the entitlements any further or it is destroyed. 
· On the fulfilment of a condition or term:
· Both personal and praedial servitudes can be granted subject to the fulfilment of a condition. So if X happens then the servitude will come into place or will terminate (suspensive and resolutive) or the servitude is granted for a specified period of time after which it will lapse. 
· If this is the case then the servitude will terminate upon the condition being fulfilled or at the end of the time for which it was granted.
· In the case of a personal servitude, the person who it is in favour of (the holder of the right) if there is not time period which has been given the holder of it will have the servitude until they die. 
· If the holder of a right is a company/juristic person then it will come to an end after 100 years. 
· A personal right will never come to an end on the servient tenor’s side it only comes to the end when the above happens to the dominant holder of the right. 
· if there is a merger:
· you can’t hold a servitude over your own property so if either the company or the person buys this property then he becomes the owner of both properties and thus whether dominant or tenement if this happens then the servitude falls away. 
· Consent to termination of servitude:
· Through consent you can change the title deed, but until you have that consent the servient tenement cannot do anything that will terminate that servitude. 
· If there is consent then the deeds registry will amend the title deed. 
· Application to the high court:
· This is most common with public servitudes in favour of the general public by application to the high court. But can also use it for other servitudes. 
· Offer of relocation:
· Addition to the course outline:
· Linvestment CC v Hammersley and Another (2008) SCA:
· Issue: Whether the owner of a servient tenement on his own volition and through his own will can change the route of a defined right of way registered against the title deed. 
· In all the writing up to this case including the court a quo was that a servitude could be changed by consent only. 
· In this case there was a defined right of way (not undefined right of way)- exact meters and layout of servitude were defined. The servient tenement owner gave notice to the dominant tenement owner of his intention to amend the course of the servitude and stated that he would tender all the costs for amending the registration. 
· In the court a quo it was said that the dominant tenement does not have to agree to this and does not have to give reasons for not doing this. 
· The SCA turned to foreign law and the court stated that the right of relocation of a defined servitude is recognised by most foreign codes as a servitude is very onerous. Widespread civilised practice requires a flexible approach to the relocation of servitudes. 
· If that flexibility is soundly based then it would be wrong to adhere blindly to an inference drawn from the old roman Dutch sources. 
· The court reminded the parties that it has an inherent power to develop the common law where necessary. 
· In this case the court referred to the power to mitigate the burden of servitudes where the interests of justice require a change in the established laws. 
· Ground breaking case first of its kind. 
· The court ruled that if the owner of a servient tenement offers a relocation of an existing defined servitude of right of way the dominant owner is obliged to accept such relocation provided that;
· The servient owner is or will be materially inconvenienced in the use of his property by the maintenance of the status quo ante. 
· The relocation has to occur on the servient tenement i.e. it still has to be on the servient tenement. 
· The relocation will not and cannot prejudice the owner of the dominant tenement. 
· The servient owner pays the costs for such relocation including those costs involved in amending the registration of the title deed of the servient tenement and if applicable, the dominant tenement. 
· Restrictive Conditions:

· Agreements between owners usually in a township to respect rights e.g. Sandton, Soweto, Illovo etc. (Restrictive covenant- type of restrictive condition). 
· RCs are limitations and in certain cases they are limited real rights which are based on succession and contract and which can be registered against urban or rural land or against a specific plot or land or lands by the original township owner or developer at the time that the township is being established, or they are made applicable to urban and rural land by statute without registration and they limit the entitlements of the owner of such land. 
· Two types:
· Restrictive covenants;
· Restrictive conditions of title; this occurs where the land is a newly proclaimed township. The land changes in use from agricultural land to urban land e.g. like the Hotel de Aar case. 
· People will then buy the property minus the restrictive conditions of title i.e. minus certain rights. 
· Statutory restrictive conditions; you do not have a choice and they are not registered. They are servitudes in that they are restricting the dominium of plenary ownership. 
· Hotel de Aar case created a praedial servitude but it was argued that it created a personal servitude. 
· Reciprocal servitudes:

· This should be registered because to enforce your rights you need to have locus standi. You have to be the dominant tenement owner to enforce your right. 
· This is where both parties are dominant and servient tenements. 
· Read text book on restrictive conditions. 
· Basic things you need to know about servitudes for an exam;

· Whether you are dealing with a personal or a praedial servitude- if it is moveable it will always be personal but if you are dealing with land it could be a personal or praedial servitude and as such you must consider it more carefully.
· If it is praedial you know there will be at least one dominant and one servient tenement and you know whether this will be a reciprocal servitude or not. 
· When you’re dealing with reciprocal servitudes and you want to change it you will need consent from all the parties. If you can’t get agreement to amend or move you can try and get it removed by the Removal of Restrictions Act 1984. 
· Always a question on servitudes in the exams. 
Security:

· Why or when would someone want security:
· You use it to add protection to something.
· Two types of security:

· Personal security:
· This implies that a creditor on the basis of a  performance due to him as a result of a creditors right (or a personal right) against the debtor (the principal debt) also acquires a creditor’s right (or a personal right) against another person as security for the payment of the principal debt. 
· A great example of personal security is a surety. In terms of this type of contract a contract of surety is created between the creditor and a third party. That third party will undertake to perform the debtor’s obligations in terms of the principal debt to the creditor if the debtor fails to do so. Therefore, the creditor acquires a creditors right (or a personal right) against a third party (personal security) as security for the principal debt. Surety and personal security is another specialised part of the law all on its own. 
· Real security:
· With real security, the creditor acquires a limited real right in the property of the debtor as security for the repayment of the principal debt by the debtor to the creditor until the principal debt has been paid. 
· A financial institution will lend you money with interest on the furnishing of security with interest. This is real security in the form of property while personal security is in the form of a contract. Thus real security creates limited real rights. 
· Types of real security are based on the nature of the object of security. Whether it's moveable or immoveable property will determine the type of security that you have. 
· Mortgage:
· Usually used in the case of immoveable property
· Pledge:
· Usually used in the case of moveable property
· Cession in securitatum debiti:
· Security granted by operation of law in respect of the property of the debtor to the creditor and these types include:
· Tacit hypothecs of the landlord and creditor grantor
· Judicial pledges
· Statutory security rights
· Liens
· Fundamental characteristics/ General Principles:

· A distinction must be made between the underlying transaction and the security transaction. 
· The underlying transaction or the principal obligation is usually a debt and is usually formed by a contract because you need to borrow money or you can also owe money in terms of a delict. 
· Thus there are a principal obligation while the security transaction is the accessory obligation. Thus its purpose is to provide security for the underlying transaction or the principal obligation. 
· There is a relationship between these two obligations. It's an important relationship because the security transaction is dependent upon the underlying transaction. It's existence and validity of the security transaction/ accessory obligation is dependent upon the underlying transaction. 
· It doesn’t work in the opposite direction/ transaction as all you would have is an unsecured debt. If the principal obligation falls away then so does the ancillary one. However if something happens to the ancillary agreement then the principal debt still remains.
· So the real security is only enforceable against the property of the debtor if the debtor and only if the debtor still owes the creditor an amount in terms of a valid principal debt. I.e. that is your creditor’s right. 
· The real security is only enforceable if there is still something owing on the principal debt. If the principal debt lapses or is paid in full then the real security will terminate automatically. 
· It is common to think of the real security as the accessory to the principal debt as without the principal debt there is nothing to secure. 
· All of these real security are all real rights.
· They are all rights to property so they are some or other form of real property. 
· It is binding on successors in title. The security transaction has to be binding on successors in title or you could just sell the house. Limits your ownership right and is binding on successors in title. 
· Therefore they are real rights but they are limited in the sense that it's not ownership e.g. the bank cannot use your house just because they have a mortgage over it. It does not confer a use right on the holder of the real right. 
· In the event of default on the underlying transaction/ principal transaction, possession of the secured property can be taken, it can be liquidated and it can be sold. This means that in terms of the real security, the creditor obtains a limited real right to the property of the debtor (the object of the security) which is enforceable against the debtor personally and all third parties. 
· In this way two relationships are created, this is really important:
· A creditor’s right or a personal right of the creditor against the debtor as a result of the principal debt between them. 
· A limited real right of the creditor to the moveable or immoveable property of the debtor as security for the principal debt. 
· They confer a right of preference in the case of insolvency:
· The bank can get the estate (security) if the debtor is in default on the underlying transaction/ principal transaction or if the debtor goes insolvent. 
· The creditor will get a priority ranking if it is a secured creditor (higher ranking than the rest of the creditors on the secured debt). Thus if the debtor does not pay the principal debt and goes insolvent in that time, the creditor (who is the bank) will have a preferential claim to the proceeds if the property is sold in execution or insolvency. 
· If there was no security, the bank would fall in line with all the other creditors but because the bank has secured it's transaction and when the debtor goes insolvent and they sell the house in sequestration and sell the assets for money then the bank has a secured right and will get its claim as a preferential creditor first. 
· Types of security looked at more closely for the ancillary transaction:

· PLEDGE:
· It is security for moveable property. It can be an incorporeal or a corporeal but it must be moveable.
· It involves the transfer of possession of the thing to the creditor- you have to have delivery for it to be valid. 
· Pledgor is the debtor in terms of the underlying obligation, the pledgee is the creditor in terms of the underlying obligation.
· It is when the moveable property (either C or not C) of a pledgor is given to the creditor (pledgee) in pledge as real security for the payment of the principle debt. This then gives the pledgee who is the creditor in terms of the principle debt, a limited real right to the property as security until the principal debt has been paid. 
· Because it is a limited real right it is binding in successors in title. 
· Delivery under pledge:
· This is why constitutum possessorium is not a recognised method of delivery to establish a pledge. With CP the property remains in the control of the owner and this is what can mislead the creditors as you’re not actually handing it over. With a pledge you actually have to hand it over. 
· The pledgee must continuously exercise control in respect of the property in order to retain his limited real right in the property. 
· If the pledgee willingly loses control of the property his limited real right will be terminated. 
· If the property is taken away from him without his permission and the pledgee gets the property back with or without legal process (e.g. through spoliation) he can still exercise his limited real right- that continuous control will be seen as to still be there as he did not give up control willingly. 
· A contract of pledge without delivery of the object is not enough to establish a pledge as a limited real right in respect of the property. You have to deliver the moveable property to the creditor in terms of the principal obligation to secure it. 
· Rights of the pledgee:
· The pledge will only last as long as the principal debt exists which is in line with what is set out above about extinction of the security. 
· Just because the owner fails to pay the debt doesn’t mean that he will automatically lose ownership of the secured moveable property in terms of the secured transaction. The pledgee must give summons, judgement and issue a warrant of execution before that can happen. It is subject to the parate executie rule i.e. execution without recourse to courts. 
· If you’re in possession of the pledged property you have a preferential claim to the proceeds of the pledged object in the case of insolvency. 
· You can have a principle debt without security.
· You can never have security without a principle debt. 
· if there is not enough money paid by the object then the pledgee can claim against the pledgors other objects or the estate i.e. you fall in line as an ordinary creditor for the remaining amount. 
· The pledgee can institute an enrichment claim for all necessary expenses for the conservation or maintenance of the object as well as for the useful expenses that enhance the market value. 
· First in time, stronger in law. If a pledgor agrees to pledge the same object twice then the one who he promised to deliver to first will be the one that has a stronger right. 
· Obligations of the Pledgee to the pledgor:

· The pledgee must take care of the property like a reasonable person and return it when the principal debt is paid. 
· The right to consume, use, enjoy or alienate the property is not something that the pledgee is allowed. They are only able to hold onto it. 
· However the right to consume or alienate the fruit only comes into being if the pledgor granted the right of the fruit to the pledgee. 
· The pledgor can require that the pledgee provides security in case of neglect. 
· The pledgee is liable to pay compensation to the pledgor if the property is damaged or destroyed as a result of his negligence or intentional actions. 
MORTGAGE- immoveable property:

· Generally thought of as security for immoveable property but can be for immoveable property as well in the sense of notarial bonds not mortgage bonds (for immoveables). 
· A mortgage must be registered (you should also register a notarial bond as well). 
· Bonds are accessory to the principle obligation. 
· The underlying transaction or the principle debt is usually a loan. 
· A mortgage registered in respect of the moveable or immoveable property of the mortgagor (debtor or surety in terms of a valid principle debt) grants the mortgagee a limited real right to the moveable or immoveable property as the object of security until the principle debt has been paid in full. 
· In order to secure the loan immoveable property is subject to the right of mortgage and this will be contained in the mortgage bond which is registered and creates a security transaction between the two parties- one being the mortgagor which is the debtor and the other being the mortgagee which is the bank. 
· Property being mortgaged:

· The object of the security which is the property that is securing the principle loan must either be 
· (in terms of a notarial bond) it must be single or collection of corporeal moveable property in terms of S11 of the Security by means of Moveable Property Act 57 of 1993 which provides for the registration of a notarial bond over defined and specified moveables of the debtor without the requirement that it be delivered to the creditor. It cannot be for a general category (e.g. Woolworths) it must be for specific and defined merchandise.
· Mortgage bond in respect of corporeal or incorporeal immoveable property
· The only type of security that you can use for incorporeal property is a pledge. 
· Registration of mortgages:

· The creditor acquires a limited real right to the object of the mortgage after registration of the mortgage bond in the Deeds Registry. 
· In the case of moveables a notarial bond is registered and a limited real right is established without delivery to the creditor and that is in terms of S1(1)(b) of the Security by Means of Immoveable Property Act 57 of 1993. 
· Immoveable property is mortgaged by means of a registered mortgage bond. 
· Mortgage bonds create a right of real security over immoveable property.
· Functions of a mortgage bond:

· Thienhaus v Metjie & Ziegler 1965:
· Confirms that the limited real right of the creditor to the property as security for the payment of the principle debt. 
· The case is also authority for the fact that a mortgage bond serves as a written acknowledgement of the principle debt. 
·  A mortgage bond will serve as a record regarding the conditions pertaining to the interest, the payment, the terms and the duration as well as default of the principle debt. 
· A mortgage bond can be used as proof of a liquid document and thus you can fast track the case. 
· Categories of mortgage bonds:

· Kustingsbrief:

· A mortgage in favour of the seller of land as security for the unpaid balance of the purchase price or in favour of any other person or financial institution. Most frequently used for immoveable property. It is registered simultaneously with the transfer of the property to the buyer and in terms of the principle “first in time stronger in law” is the strongest type of mortgage as real security. They want security that will be equal to the balance of the purchase price. 

· The second type of mortgage bond is for money lent and advanced:

· This is registered as security for money lent and advance by the mortgagee (the creditor in terms of the underlying transaction) to the mortgagor (who is the debtor) for other purposes than the payment of the balance of the purchase price. Lending or advancing money but not for the outstanding sum of the loan e.g. perhaps a loan for home improvements and thus you take out a mortgage. They are still lending you money but not to buy a house for something else. 


· Covering bond:

· This type of bond is registered as security for an amount that will be lent or advanced to the mortgagor by the mortgagee in the future or for future debts in general. You don’t need the money now but you want to have a loan facility available for the future and in order to give you that facility they do a covering bond as security. It serves as a continuous covering security to the maximum amount mentioned in the mortgage bond. This type of bond is an exception to the requirement that a valid principle debt must already exist before mortgage can be registered as security.  

· Surety bond: 
· This type of bond is registered against the property of a surety e.g. it will be registered against your father’s property. The surety is the one who undertakes to give surety to the creditor for payment for the debt. This personal security will turn into real security if a mortgage bond is registered over the surety’s property. You are entering into a mortgage bond for somebody else’s principle loan. 

· Participation bond

· Land bank mortgage 

· Security by means of the Moveable Property Act 57 of 1993:
· This act creates the possibility of a notarial bond over moveable property. You can register a notarial bond in the Deeds Registry office over corporeal moveable property. 
· This is like a pledge but there is no delivery so you register the security in terms of the notarial bond but don’t deliver it and thus this method cures the problem of a pledge. However NB that you cannot use a notarial bond for incorporeal moveables e.g. Mineral Rights or shares. 
· S2 of the Act NB- property subject to a notarial bond is not subject to the landlord’s tacit hypothec. 

· Types of notarial bonds:

· General notarial bonds: general bond over everything. 

· Special notarial bonds: identifies certain specific property. 
· The owner of the property (debtor in terms of the principle debt) is still the owner even if it is mortgaged or pledged and thus the right of mortgage survives any transfer of ownership. So if the debtor wants to sell his house he will not be able to until that mortgage bond is lifted and this will only happen when the principle debt has been paid. However if you do not register the mortgage bond the debtor will sell it and there is nothing that you can do about it. 
· You can use a mortgage bond to cover future or conditional obligations. It creates a security for a future debt and this is the exception to the rule that you need a valid underlying principle transaction for securing a debt. 

· Usually the debtor in terms of the principle debt will be the mortgagor while the creditor in terms of the principle debt will be the mortgagee. But NB that this is not necessarily always the case. 

· It can also be a different person in respect of a company e.g. you can mortgage your personal property to get an overdraft facility for your company. 
· You can also mortgage sectional titles and servitudes both personal and praedial and you can mortgage registered mineral rights. 

· Once a contract of mortgage is signed it creates a contractual right a ius in personam ad rem aquirendum which is a contractual right to have a real right registered and thus it will meet the requirements of S63(1) of the Deeds Registry for a real right i.e. it is intended to bind successors in title and it is a subtraction from dominium. 
· You don’t register the principle loan, only security. 
· Once the ius in personam ad rem aquirendum is registered then it becomes a real right. Just like the mortgage it is a personal right which becomes real upon registration. It is to protect a right of security against successors in title. 
· Please read the rights of the mortgagee in the text book. 
SHARES:

· Shares are not corporeals and are treated as a special form of property. You can either have claims to a share through a dividend or claims to a share in the capital after winding up. Also certain types of shares allow you to have voting rights while other ones don’t. 
· Shares are rights that are created by contract and a cession is when you cede your rights by contract. 
· The piece of paper which is the share certificate is just evidence of proof of the shares so when you hand over the certificate this does not constitute delivery but merely proof of delivery. 
· Shares are assets in your estate and thus you may want to use the asset as security just like your house. 
· Terms:

· Cedent- the cedent will go to a bank and will cede it's book debts to the bank to get money in return.
· The cessionary is usually the bank. 
· There are two forms of security for cessions:
· A cession in Securitatum Debiti:


· A cession in order to secure a debt. E.g. when shares are pledged to the creditor, the bank will not own the shares, they are still owned by the debtor but they are held by the creditor until the principle debt or the loan has been paid. They are held as security in case the loan is not paid. If the loan is not paid the creditor is able to realise the security by taking over the shares and this is called a pledge of shares. 
· To secure the pledge of shares, the debtor will hand over a share transfer form and will sign the blank form and this is treated as a property transaction. 

· Theoretically this can be a problem as a pledge requires delivery but with shares they are not delivered. Here the shares are creditors’ rights which are a claim to specific performance and not a claim to property. 
· So even if you have pledged your shares to a bank or company you still retain your rights and entitlements as owner e.g. voting rights. All the bank has is a contractual right.
· Out and out cession:

· This is a general cession. 
· This is when incorporeals are not pledged but the ownership of the incorporeals is transferred.
· With an out and out cession, the cessionary steps into the shoes of the cedent by virtue of the cession. 
· Only a pledge is real security and because it is treated as a security transaction it is subject to all the other requirements of a property security transaction. 
· In your security transaction whether pledge, mortgage or cession in securitatum debiti certain self-help provisions are prohibited. 
· Pactum antichreseos:

· “Without detracting from the right of the pledgor to liquidate its indebtedness to the creditor at anytime hereafter, the creditor shall in lieu of interest payable by the pledgor to the creditor be entitled to use the pledged property in any manner whatsoever until such time as the pledgor’s indebtedness to the creditor is satisfied in full.”
· With a pledge you cannot use the property it's fruits either, it is merely to act as security to secure the loan. This clause changes this if it is put in as it allows the creditor to use the property and it's fruits until such time as the debt has been paid. 
· This clause must be added to the security agreement otherwise the creditor or the pledgee is not allowed to use the secured property. 
· In theory you can do this with a mortgage but this is unusual to do this and rent out the house. 
· Parate executie self help clause: (sale at fair market value)
· It is the rapid execution of a debt, it is a short cut to the realisation of a debt. The debtor allows the pledgee to realise the property by selling it without having to get a court order. 
· A clause that says execution may take place without recourse to the courts- textbook definition- and indicates that the pledgee or mortgagee may, on default, sell the object of security without recourse to the court and then be entitled to the proceeds thereof. 
· There is obviously room for abuse here i.e. the security may be worth much more than the actual debt owed. Thus you need a system which is objective so as to avoid such abuse, this is known as market value of goods.
· Thus the pledgee would have to receive fair market value for the property which is determined by some objective value. 
· Once you receive fair market value, anything over what the value of the principle debt is you have to return to the pledgor. This is also why you need fair market value. 
· Pactum commissorium: (ownership passes without you selling the thing) 
· This is an agreement in the security agreement transaction (as are all of the above agreements) in terms of which the ownership of the object of security passes to the creditor if the principle debt is not paid in full. 
· This type of clause is severable and invalid as the thing which passes into ownership may be worth much more than the outstanding debt. 
· As a proviso the above is not valid if this is all that is stated in the clause. 
· But if you add more i.e. “if i take ownership i will pay you fair market value for the security” then it will be valid but at the same time this will no longer be a Pactum commissorium but rather a parate executie clause. 
· If you leave our the words “i will pay fair market value” then it is not enforceable because it is a Pactum commissorium. 
· No profit should ever be made in a security transaction, it is merely there to secure the underlying or principle debt. If you want to add in interest then it must be added to the underlying debt. 
· These clauses are usually in the exam. 

· Graf v Beuchel 2003:
· B was the sole shareholder of a co called Western Seaboard Pty Ltd. This co would buy land for speculative purposes. G lent money to the company as security for the transaction. A mortgage was then given to G for land and improvements. Money is supposed to be given by a certain date but the co goes into trouble and asks for an extension. So because the co needs an extension, they enter into another agreement known as an extension agreement and another security transaction agreement is needed for the extension agreement. 
· B and the co deposited with G’s attorneys the share certificate of the co and they sign the share transfer forms in blank- this is a pledge of shares NB and they hand over the share transfer certificate and they cede the loan accounts to the company. 
· The co owes B money and a power of attorney was signed which would authorise the transfer of the land to G in the event of a default. 
· In the event that the extension agreement was not met the attorneys were authorised to hand over to G the documents. Clause 9 in the extension agreement provided the following: 
· –Election clause “In the event of default and on delivery of the documents G will be entitled without prejudice to any other rights which G may have either to acquire the company by transferring the shares in his own name or that of his nominee and accepting cession of the loan claims or alternatively to pass transfer of the immoveable property to himself or his nominee. If G elects to take transfer of the immoveable property the transfer value of the property will be equal to the market value thereof as determined by David Newham ( the valuer) or in the event of DN being unable or unwilling to act by Graham Alexander or in the event of both of them being unable or unwilling to act then such valuer as will be appointed by the president of the time being of the SA Council of Valuers whose decision acting as expert and not as arbitrator will be final and binding on the parties, G’s claim against the company will be reduced by the said value of immoveable property transfer and will be passed by Gs conveyances.”
· B argues that the above is a Pactum Commissorium and G argues that the above is a conditional sale and that the clause is valid provided that a fair market value is provided for “either/or”. 

· There has to be a way to get a fair market value at the time of default, the problem is that clause 9 does not provide a mechanism for this. It only gives you a mechanism for fair market value for the second option but not for the first option! 
· The first choice is that G can just take over the property and acquire it as his own. IF G takes over the property itself, he will have to pay fair market value. If he takes over the co there is no mechanism for determining fair market value. So if you take out the election out of this clause and he gets the property as a principle asset, it will be valid because there is an objective fair market value to determine it. Option A on its own doesn’t provide for this and according to the court this option is a Pactum commissorium and unenforceable. Thus the court held that the only enforceable part was option B.
· If your self help clause contains a Pactum commissorium, it will be invalid. This occurs when the debtor is in default on the loan and the creditor will just take ownership of the property that has been secured. Invalid because it acts to the debtor’s detriment. The value of the asset is just taken over thereby creating unfairness to the debtor. 
· Generally it is a matter of interpretation of the clauses whether a Pactum commissorium exists. Usually quite complicated wording etc- whole scheme of wording thus look at the fundamental essence of the clause. 
Bock v Duburoro Investments:

· A co borrowed money from 3 different banks along with security in the form of pledge of shares and suretyships. The banks then ceded their rights to claim money and security transactions to D Investments. D in this case is acting as a creditor, it acquired security over these debts which took the form of suretyships in the form of pledge of shares. 
· One of the Banks had the Nedcor Pledge. It permitted Nedcor on the default of the debtor to immediately or at anytime thereafter irrevocably and in rem suam (dealing with the property as if it is your own) or at its discretion, to realise its securities or (election) to take over the securities at the bank’s election at a fair market value. They had a choice, they could either sell to a third party or the bank could take over the shares. 
· In this case the court identified three distinct legal concepts/ possibilities which are used to achieve the goal of rapid realisation. 
· Paratie executie; the right to dispose of the pledged thing without the recourse to courts. 
· The court identified general principles and legal constraints:
· The court said that a clause in a mortgage bond which permits a creditor to execute or sell the property without recourse to the mortgagor or court is void. 
· It is different from moveables held by a pledge where an agreement allows the private sale of a private article without recourse to the private seller or a court is valid. 
· With a pledge the creditor is already in possession of the moveable property with a mortgage bond this is not so. Basically a PE in a mortgage bond in immoveable property is not valid because there is a prohibition on dispossession without their permission or without recourse to courts. With a pledge you are not dispossessing them, you are already in possession of the moveable property. 
· If there is a conditional sale you can acquire ownership of the property at the time of default if you get a fair market value at the time of default. If this occurs then it is valid. 
· The bank cannot get a right just to dispossess you without getting a court order. 
· You can have a consensual mortgage bond and you can get consent from the debtor. 
· Pactum commissorium; the right to take over the pledged article or property in ownership.
· You cannot have a PC whether in a pledge or mortgage which basically allows the creditor to acquire ownership without determining fair market value. 
· The quasi-conditional sale; 
· In the above case the second part was a conditional sale. Nedcor elected to chose the second option i.e. to acquire ownership of it but at a fair market value. Thus the court had to look at the validity of the second option. 
· S34 of the Constitution is about the right to recourse to the courts i.e. the right not to have self-help provisions. Thus statutory clauses that permit summary execution, violate S34. 
· The court also said similarly that clauses in contracts which attempt to do the same thing also violate S34. 
· However the SCA says that this argument is unfounded because the problem being dealt with was the problem of self-help with regards to unlawful dispossession. You can’t have this as you can only have a paratie executie with pledges as the property is already in the hands of the creditor. 
· Thus there is no problem from the common law perspective, provided you are not unlawfully dispossessing someone it is not illegal. The distinction is whether the property is in the hands of the creditor, the debtor or someone else already. 
· If the property is in the hands or in the possession of someone else other than the creditor, then they cannot use a paratie executie. Only time it will be valid is if the creditor is already in possession of the creditor.
· In this case the shares were already in the hands of the creditor and thus there was no unlawful dispossession and thus the self-help provision was lawful. 
Liens and Hypothecs:

· Security is created by operation of law.

· Liens and hypothecs are not a matter of consent.

· Liens are accessory to an underlying obligation. Security is always meant to secure something else.

· Liens allow the creditor to keep the property until such time that the underlying obligation is discharged.

· Textbook definition of Lien:

· A lien or right of retention allows the holder of moveable or immoveable property to refuse to return the property to the owner unless the owner pays an existing principle debt which arose from expenditure by the holder with regard to the property.

· A lien is a right to withhold property from the owner in order to enforce a payment of a principle debt. Therefore, you need the existence of a debt.

· 2 types of Liens:

· 1) A debtor-creditor Lien.

· 2) An enrichment Lien.

· The difference is based on the underlying obligation.

· They both secure payment of a debt.

Debtor-creditor Liens:

· This is a lien which secures payment of a debt incurred in terms of a contract, and which is therefore a personal obligation that can be enforced against the contractual debtor only.

· E.g. You take your clothes to the drycleaner to be cleaned, and in terms of the services contract (usually oral), you hand over possession of your clothes for them to clean your clothes. You pay them and they give you your clothes back. If you don’t pay for your dry-cleaning, they can retain your clothes until you pay.

· It is a personal contract – can only be imposed against the debtor himself.

Enrichment Liens:

· This is a lien which secures payment of a debt incurred by way of unjustified enrichment, and which is therefore a real burden upon the property. It can be enforced against any person who happens to be the owner of the property (will make more sense just now).

· They are not based on contractual or delictual obligations (unlike debtor-creditor lien).

· In order to have an enrichment claim you require the following:

· 1) You need an underlying enrichment claim (NB).

· 2) You need corresponding impoverishment (must occur sin causa).

· This type of right is a real right – you can hold onto the property that belongs to the enrichment debt. Therefore it confers rights of preference and insolvency.

· Order for preference for insolvency (immoveable property):

· 1) Enrichment Lien.

· 2) Mortgage bond.

· 3) Debtor-creditor Lien.

· 4) The unsecured creditor (pretty much everyone else)

· The order for preference for insolvency (moveable property)

· 1) Enrichment Lien.

· 2) Notarial bond.

· 3) Pledge.

· 4) Debtor-creditor Lien.

· 5) Landlord’s tacit hypothec.

· 6) Creditor Agreement’s Act hypothec.

· 7) Unsecured creditors.

· Enrichment Lien is a VERY strong security right (as can be seen in the above ranking).

· Enrichment Liens allow you to hold on to the property.

· Textbook definition:

· A lien which secures payment of a debt incurred by way of unjustified enrichment, and which is therefore a real burden upon the property that can be enforced against any person who happens to be the owner of the property.

· I.e. you don’t have to know who you are helping.

Categories of expenses or improvements that would give rise to an enrichment claim (x3):

· Necessary expenses or improvements.

· These necessary expenses or improvements are necessary for the maintenance or continued existence of the property. Unless these expenses or improvements are undertaken, the property will be destroyed or damaged or rendered totally useless.

· They will always give rise to an enrichment claim.

· E.g. your neighbours are away on holiday and it hails badly, smashing through your neighbours window, breaking it completely in. If you fix their window while they are gone, you have an enrichment claim against them (your estate went down and theirs went up based on an enrichment claim). This would be a necessary expense or improvement which would give rise to an enrichment claim which would give rise to an enrichment lien (it is irrelevant whether they complain or not – you have the enrichment claim because it was a necessary expense). 

· 2) Useful expenses or improvements.

· These are not strictly necessary in the sense described in the first category (necessary expenses), but they nevertheless improve the property as is indicated by the fact that they usually increase the market value.

· It also always gives rise to an enrichment claim.

· E.g. Instead of putting in normal glass for the window, you put a more durable one. It isn’t necessary but you still have an enrichment claim.

· 3) Luxurious expenses or improvements.

· These are neither necessary nor useful, and although the value of the property may be increased, they’re undertaken only in pursuance of personal taste or whim.

· They never give rise to an enrichment claim (and therefore it won’t give rise to an enrichment lien).

· E.g. you fix the broken glass, but while doing that you also decide to repaint their walls (because maybe you don’t like the colour) – this does not give rise to an enrichment claim.

· There must be an enrichment claim to give rise to an enrichment lien.

· Security takes the form of an enrichment lien, which means you must take possession.

· This is harder for immoveable property. How do you have possession of immoveable property?

Therefore if you don’t have a claim, you do not have a lean.
Types of enrichment Liens (x2):

· 1) A salvage Lien:
· This secures the payment of an enrichment debt arising from necessary expenses or improvement.

· 2) An improvement Lien:

· This will secure the payment of an enrichment debt arising from a useful expense or improvement.

· ~There is no category for luxurious expenses.

Acquisition of Liens (read textbook on this!)

· A Lien is a defence to a rei vindicatio.

· Liens are enforced and established with the physical control and possession of the property.

· E.g. if you fix a neighbours car because it was broken into, you have to hold on to it (so that you can keep the car until they pay you).

Enforcement of a lien (read textbook on this!)

· Liens are a defence mechanism. It is not the basis of an independent claim or action.

Requirements of an enrichment lien (x5):

· 1) The owner of the property must be claiming the property back from the defendant (i.e. instituting a rei vindicatio).

· 2) The defendant must be in control of the property.

· 3) The defendant must retain the property in order to secure a payment of a principle debt owed to the holder (the defendant) by the owner.

· 4) This principle debt can arise from (either contract or) unjustified enrichment resulting from improvements to or costs incurred in relation to the owners property while it was in the defendant’s control.

· 5) The court must be convinced that in the circumstances it would be justified to exercise its discretion and recognise the lien. The courts also have a discretion to allow, upon application, that the lien be substituted by security (a deposit of a sum of money). This possibility is in the discretion of the court  and has a temporary effect and cannot strengthen their position immediately. The courts will allow you to subtract the security. Security will be deposited by that person to the court, and the court will allow the holder of the property to subtract that.

· Buzzard Electrical v 158 Jan Smuts Investments (Pty) Ltd
· 158 wanted to improve property and then sell it. They enter into a contract with developers. The developers outsource a subcontractor (A) because the job is too difficult. B carries out the work as contracted but the developer has gone into liquidation. B retains possession of the premises and refuses to give possession back to the owner (158) until they are paid.

· Necessary and useful expenses have been performed on the owner’s property. B argued that they have enriched the owners sin causa.

· Is there the existence of an enrichment claim that forms the basis of an enrichment lien?

· The AD distinguished 2 types of enrichment claims:

· C is owner, B is contractor, A is subcontractor.

· 1) The first type arises where A affects improvements; A and B have a contract to improve C’s property.

· A + B ( C’s Property.

· 2) The second type arises where C is the owner and contract with B, who then subcontracts A to do the work for C.

· C + B ( A.

· The court says that in the above case, 3 parties are involved – the owner contracted with a developer who subcontracted to Buzzard (A)

· We must look at the difference between the two types of claims:

· Type 1: performance done by A cannot be attributed to C. Neither A nor B had a connection to C.

· Type 2: there is a causa that can be traced back to a contract – therefore you cannot have an enrichment claim (claims have to be sin causa).

· You can have an enrichment claim in Type 1, but not Type 2. Since Buzzard is of Type 2, they cannot have an enrichment claim, and therefore they cannot have an enrichment lien.

· The alternative would have been for B to place a debtor-creditor lien over 158’s estate (because there was a contract involved!).

· You have to have possession of the property of the person you are claiming against!

· Hubby’s Investments v Lifetime Properties 1998 (1) SA 295 (W)
· Here there are 3 parties – L is a landowner, H and S enter into a contract in terms of which factories will be built on the land owned by L. H builds the properties and S disappears, H tries to maintain or possess the property until it is compensated by L.

· Because of the Buzzard case 2 types of claims have been identified (see above). 

· In this case it appeared that L wanted the work done but conducted its business through S (who happened to be an empty shell company). S contracted with H to do the work then disappeared. There was no contract between L and S (none that could be proven) – therefore without a proven contract between L and S this is a Type 1 situation. 

· Buzzard only discussed Type 2 situations. In Type 1 situations, the subcontractor has the right of retention, and therefore can exercise a lien.

· This was confirmed in the case of Brooklyn House Furnishers, which said “a right of retention or lien exists in these situations because there is an underlying enrichment claim.

· Singh v Santam Insurance:
· S owns a car which is damaged in a car accident by M. In terms of the law of delict M is obliged to repair S’s car. But M has a contract of insurance with S. At the panel beaters S discovers that M has not paid the insurance premium. Thus the contract between Santam and M is cancelled. Santam takes possession of the car until S pays for the repairs. The basis for which Santam is holding onto the car is an enrichment claim they aver as there is no contract between M’s insurance co and S who is the owner of the car. 

· The whole case turns on whether there is an underlying enrichment claim. If there is then the whole claim will turn on possession as you need possession in order to have an enrichment lien.

· Santam never possessed the car until the very end when it had already been returned and fixed by the panel beaters. 

· Has the lien been established? 

· In order for a lien to arise, the property while in your possession, had to have been improved. So in this case the property was never improved or fixed while it was in Santam’s possession. 

· The lien arises or arose because the property was improved while in possession of the creditor. 

· In this case the panel beater was in possession while the car was being fixed and this defeats Santam’s claim as you cannot have an enrichment lien unless you have an enrichment claim and they were only in possession after the work had been done.

· The court has identified two types of enrichment claims:

· Buzzard electrical deals with the type two case of lien. 

·  [aside]

· Types of liens:

· Type 1: A, B, C- here (A + B) = C i.e. A has a contract with C but B does not. A contracts out with B to do Cs work. A is supposed to pay B and C is supposed to pay A but A has disappeared. Thus B holds onto the property as between B and C there is no contract NUT you can trace it back to a contract between A and C. 

· Type 2, (A + B) = C. A and B have a contract and C knows nothing about it. Neither A nor B have a contract with C. 

· Case again. 

· Arguable that this was a type two situation as S would be equivalent to C. Santam would argue that this is an enrichment lien based on an enrichment claim. M and Santam had a contract and S knew nothing about this contract. M would be B in this situation, not C and Santam would be A. B looks to C for compensation.

· Could also argue in delict, M would be liable to S to repair the car and this is based in delict. NB an enrichment claim has to arise sine causa and not on delict or contract. If delict the obligation would be worked out between M and Santam. How M does this S does not care. Could also argue that this thus represents a type 2 situation. 

· Court held:
· Even if this is not a type 2 situation, it is based on delictual causa between S and M. In order to discharge the debt, M goes to Santam. 

· The court went on to say that we may question whether enrichment is unjustified because M has not been paying the premiums and the contract with Santam was cancelled long before the liability with S arose. If there is any question of unjustified enrichment it would be between Santam and M as M was the one not paying the premium. 

· The reason why they argued a type 2 case is that Santam’s premiums was not being paid with M and thus there was no contract but Santam repaired the car thinking there was a contract thus undue enrichment. But court held that it was not as you had to look at the delict element. AND Santam was not in possession at the time, only acquired possession at the very end and they did not do the work. Santam paid the panel beater to take the car. Santam was holding on to the car but they never did any work on the car and thus had NO reason to hold on to the car. 

· The only party which could claim unjustified enrichment would be Santam against M. 

· Sample exam question:
· In Buzzard electrical v 158 Jan Smuts Ave, the court identified two types of cases in which an enrichment claim i.e. the basis of an enrichment lien could arise. What are the two types of cases and what does the court hold about the availability of an enrichment claim in each case? 

· You can’t only deal with Buzzard electrical- use all the cases. 

· You must go into what type 1 and 2 cases are. What did buzzard electrical say- only covered type 2 cases. Hamley’s case- what did they say about type 1 and 2. In which cases would you have an enrichment claim and in which would you not? 

TACIT HYPOTHECS:
· This is the right of a landlord (lessor) to execute against the tenant (lessee) when rent has not been paid i.e. it is in arrears. Moveable property must be in the hands of the lessee. 

· Like liens this type of security does not occur by choice, it occurs by operation of law. Most other types of securities are secured by agreement/ contract of security + principle loan. Mortage, pledge, security bonds, in securitatum debiti. 

· Liens and hypothec occur by operation of law- nothing is signed beforehand. 

· The definition in the textbook;

· The landlord’s hypothec is a real security right created by operation of law and perfected by attachment to secure the landlord’s claim against the lessee for rent in arrears. The hypothec applies to moveable of the lessee on the premises.

· So there will be a lease arrangement where you have a landlord and a tenant. Obviously the tenant has to pay the landlord rent every month and in exchange the landlord lets the tenant stay for that month. If the tenant goes into arrears, as security, the landlord can attach the moveable property of the lessee.

· However the landlord (lessor) cannot attach this on their own (otherwise the lessee would have the mandament van spolie-unlawful dispossession) the hypothec must be perfected.
· Perfecting means going to get an court order which will allow the seizing of the assets. You would get the sheriff to take an inventory of the moveable assets and a court order allowing the sheriff to remove such assets which are moveables. 

· They could even take more than what the rent is worth. If you pay you get your moveables back. 

· The hypothec is dependent on the underlying transaction. The underlying transaction is the lease agreement where payment of rent is in arrears. If the payment of rent is not in arrears then you do not have a hypothec. 

· As soon as the lessee is no longer in arrears, the hypothec falls away. So if you’re a month overdue, as soon as you’re overdue the landlord has the option to utilize the hypothec but as soon as you pay then the hypothec falls away. 

· In theory, the landlord can only attach the moveable property of the lessee- IN THEORY- this is not necessarily the case. Sometimes it is difficult to tell which is the lessee’s property and which is that of a third party (e.g. hire-purchase agreement). There may be a credit agreement is place whereby the lessee is either renting the moveable property or paying instalments and has not yet obtained ownership of the property because the last instalment has not yet been paid. 

· In these situations if either the lessee is renting the moveable property or has a hire-purchase agreement then the law does allow the seizure of someone else’s assets (third party assets). However when they can do that has been set out in the case of: 

· Bloemfontein Municipality v Jackson’s Limited: 
· J sold furniture by was of a hire-purchase agreement. For security, J would retain ownership of the moveable property until the last payment has been made. The purchaser (the lessee) takes the furniture in his possession and puts it on the leased out property. But it did not tell either Jacksons or the landlord that the property was not his. The purchaser (lessee) falls into arrears. BM represents the landlord and implements it's hypothec, perfects it and has the sheriff attach his property. 

· Jacksons finds out and objects because it is not the lessee’s furniture. 

· Court held: 
· Had to decide when it would be ok for a third party’s moveable assets to be attached. Said that a landlord can attach property that does not belong to the lessee when;

· The moveable property is on the landlord’s property with the knowledge of the owner (Jacksons)

· The property must be on the premises indefinitely (i.e. you don’t know how long it will be there), it can’t be there for a temporary period (e.g. borrowing your friend’s TV for a weekend) 

· It must be on the property for the lessee’s own use and benefit 

· When attaching the property the landlord MUST be UNAWARE that the property is NOT the lessee’s property. 

·  (The policy is risky for the owner- the way to cure this problem of risk is for the owner to know where the property is going AND to make sure that the landlord knows that the property does not belong to the lessee). 
· The landlord (lessor) cannot claim ignorance when reasonable steps have been taken to notify them – Paradise Lost v Std Bank. 
· The lessor can claim ignorance where the owner has more or less let the property go i.e. the owner knows that the property is on the lessor’s premises but hasn’t taken the trouble to notify the lessor. You can argue that the owner has impliedly consented to the attachment of his property in such circumstances. 

· The court can basically attach everything and anything that you are wearing. 

· Under the Credit Agreements Act 75 of 1980 the creditor or grantor retains ownership of moveable property sold in terms of a credit agreement transaction until the credit receiver (purchaser) pays the last instalment when ownership is transferred to the purchaser. 

· BUT if the credit-receiver (purchaser) becomes insolvent before paying the last payment ownership of the property passes to the trustee of the insolvent estate and in that case the credit grantor (seller) losses ownership but is protected by a hypothec in terms of Section 84 of the Insolvency Act 24 of 1936. 
· This is a real security right which secures the credit grantor’s (owner/seller) claim against the insolvent estate for outstanding payments in terms of the credit agreement. Please read textbook two pages that deal with the Insolvency Act. 

· Exam question example:

· Chris is the lessee of a house in Houghton owned by John the lessor. When Chris moves in he decides to buy a bedroom suite from Swish Beds Pty Ltd. The purchase of the furniture is achieved by means of an instalment sale agreement. The manager of the store from which Chris bought the bedroom suite attempts to contact John on three separate occasions to let him know that Swish Beds Pty Ltd will remain the owner of the bedroom suite until Chris has paid the final instalment. John is not home when the manager calls but he asks John’s wife to pass on the messages to him. John never receives any of the messages. Chris fails to pay his rent for three months and John perfects his landlord’s tacit hypothec by obtaining a court order. The sheriff of the court arrives to attach Chris’s moveable property which includes the bedroom suite belonging to Swish Beds. 
· The manager of Swish Beds asks you whether it's furniture was lawfully attached by the sheriff.

· Would it make any difference to your answer if after falling into arrears Chris had gone insolvent and Swish Beds sought to exercise its tacit hypothec as a credit grantor?

· Suppose that prior to defaulting on his rent, Chris entered into a contract with John in terms of which Chris would paint John’s house for R10 000. Chris then subcontracted with Professional Painters CC who agreed to do the job for R9 000. PP performed accordingly but Chris emigrated to Tanzania without paying them.
· Would PP have an enrichment lien against John in these circumstances? 

Answers: 

1. Looking at the landlord’s tacit hypothec- what is this? The general rule is that a landlord can attach property of only the lessee, the problem is that sometimes you won’t necessarily know whether the property belongs to the lessee or not. As a result in certain circumstances the landlord will be able to attach property that does not belong to the lessee and this comes from Bloemfontein Municipality v Jackson’s. Go through the test set out in the case. A) The property must be on the landlord’s property with the knowledge of the owner. Swish knows this. B) it is indefinite. C) is for lessee’s own use and benefit. D) landlord is unaware that the property is not the lessee’s. Should be attachable but THEN look at Paradise Lost v Std Bank which says that if the owner has taken reasonable steps to notify the landlord that the property is theirs then the property will not be lawfully attached. Swish beds took reasonable measures to contact John the owner and thus John may not attach the property by court order and the attachment was unlawful. 
2. Two different acts apply here. Dealing with a situation of credit grantors and creditor receivers The Credit Agreements Act and the Insolvency Act- need to set this out first.. The law in this situation is that if the credit-receiver (purchaser) becomes insolvent before paying the last payment ownership of the property passes to the trustee of the insolvent estate and in that case the credit grantor (seller) losses ownership but is protected by a hypothec in terms of Section 84 of the Insolvency Act 24 of 1936.  [read two pages in casebook on this].
3. This will depend on whether there is an enrichment claim as you need this for an enrichment lien. In this situation you have Chris who has an agreement with John. Four obligations Chris must pay rent, John must give occupation and John must pay Chris and Chris must paint. Cases- Buzzard Electrical case identifies two types of situations for an enrichment claim. An enrichment claim will only be one if it is sine causa. Explain type 2 enrichment claim. Buzzard Electrical only dealt with type 2 situations, this situation is not a type 2 situation. BE said that type 2 does give rise to an enrichment claim. Possession doesn’t come into it as P did the work and thus had possession. Thus look at other cases which argue that type 1 does not give rise to an enrichment claim. Explain. Thus P cannot put an enrichment claim on John’s property. 
Constitutional Property Clause: Section 25: 

· TYPES:
· Not all consts have property clauses but if they do they generally have the below three types of claims:
· (1) A claim to immunity against uncompensated expropriation of property 25(1)

· The state just takes over the property

· Private property may not be taken for public purposes without being compensated

· Expropriation is compulsory, the state just takes over the property, thus if your land or property is expropriated there is this idea that you must be compensated.

· Adds arbitrary deprivation of property in SA const 25(1)

· (2) A claim eligibility 

· A right to hold property

· The mischief that this type of clause is trying to prevent is property discrimination e.g. in customary law women cannot hold property in the true sense. 


· (3) Claims to have property or to be given property i.e. social rights claims

· SA Constitution does have a property clause Section 25: (S28 in Interim Const: intention of s28 was to protect the existing owner’s rights and to permit legislative programs aimed at correcting historical imbalances in the distribution of property and wealth.)
· Clause 25(2) eligibility type is excluded from const. 

· 25(5), 25(6) and 25(7) similar to a social rights claims

· But socio economic rights are also in sections 26 and 27 of the Const. 

· Also need to read section 25 in the context of the Const as a whole and the provisions of the BoR.

· US has a very liberal understanding of property.

· Our S25 is unconventional- it does not protect any rights to property, in fact the opposite of this is implied. 

· S25 does not refer to rghts, real rights or ownership. it uses the broader term ‘property’. We need to examine what property means for the purposes of s25 – see below!

· The const has 4 aims: (i) to protect private property from confiscation by the state, (ii) to have a requirement that any expropriation must be compensated, (iii) requires that any interference with private property must be authorised by law and be rational, (iv) the state must also actively pursue the goal of land redistribution.

· The purpose of s25: (i) protection against uncompensated expropriation of private property, (ii) protects the right to hold property, (iii) the right to have property (or at least access to it), 

Meaning of property ( it is not easy to define and as a result we speak of property as a legal relationship between persons and corporeal things. Theorists often speak of rights rather than ‘property’. What is NB is the legal relationship to the thing. We may have a right ot ownership or to a servitude.

· FNB v Commissioner for SARS 2002:

(NBNBNB!!!!!!!)
· CC set up a structure of analysis that deals with all challenges to property clauses (direct challenges). This structure is used and sets out how to deal with these direct challenges. 

· Any challenge to law or conduct is an infringement of the BoR, e.g. S25.

· Para 6 ( Sets out the format of how the judging is structured (table of contents of sorts).

· Para 100- meaning given to arbitrary. 
· Facts: Cars on L Manufacturers and they are seized by customs. The cars are on L’s property but they are not L’s cars they belong to FNB and a few different other companies as L bought them on a credit-sale agreement (so FNB is owner). Commissioner of SARS is allowed to seize the property on the basis of S114 of the Customs and Excise Act gives him power to do this. S114 provides a mechanism to create a statutory lien over the goods in the possession / control of the commissioner. FNB argues that S114 violates S25 of the Const in that it allows the Commissioner to take away these cars. 
· Two problems:
· If we analyse S25 we will see that there is a distinguishing factor that needs to be looked at between deprivation and expropriation. S25(1) and s25(2) tells us that when there is expropriation you are compensated for this, it does not however mention anything about compensation for the deprivation of property. What is expropriation and what is deprivation?

· We have to know what property is. Const property is very different from the idea of common law property. 
· Note: section 39 Const (interpretation clause) must be considered.

· Note: section 36 Const (limitation clause) must be considered.

· S114 of the Customs and Excise Act provided a mechanism to create a statutory lien over goods in the possession or in the control of the commissioner. 
· What would the underlying debt or obligation be in this case? 
· Underlying debt or obligation would be the tax debt. 
· S114 allows for the seizure of goods other than the goods owned by the debtor (NB you can do this with the lessor tacit hypothec but NOT with liens at common law) 
· The court in this case analyses the structure of analysis of property law cases.
· Para 46- outlines and gives a structure on how you deal with these property clause cases. 
A. Does that which is taken away from FNB by the operation of S114 amount to “property” for the purposes of S25. [do things qualify as property for the purposes of S25] If yes then move on, if no then stop here as no infringement of S25!
B. Has there been a deprivation of such property by the Commissioner [or by law or conduct]? 

C. If there has, is such deprivation consistent with the provisions of S25(1) i.e. if there is deprivation is it made in terms of law of general application or was it arbitrary? If law of GA then see if it is made arbitrarily. If yes then move on, if no then end here. 
D. If it is not consistent with S25(1), is such deprivation justified under S36 of the Constitution? (The limitations clause)
E. If it is justified under s36, does it amount to expropriation for the purposes of S25(2)(a) and (b)? In order to amount to expropriation it has to be made in terms of law of GA and it has to be made for the public benefit or interest. If not this then you cannot be compensated. 
F. If not, is the expropriation justified under S36? 
· Note: this algorithm treats expropriation as a subset of deprivation… NB: Need to know these questions in order to determine whether it is lawful or unlawful.
· What the court is implying from the above questions in this order is that expropriations are a form of deprivation. 
· S25 is there to discipline the state in re property- can’t just take property without compensation etc and thus it cannot be arbitrary and without reason. If there is expropriation of property it must be compensated. 
[give prudence here]

· A- Is it property?

· In terms of common law property amounts to real rights and at CL the property is the object of the real right but it doesn’t include shares, insurance policies etc. CL notion is too narrow in scope for Const property. Property must be understood in a wider, non-technical understanding. 
· What is property for the purpose of Const property? 
· Para 51- court not giving a comprehensive definition of what property is and you cannot give a list but ownership of a corporeal moveable, must as does the ownership of land, lie at the Constitutional heartland of property-both as regards the nature of the right involved as well as the object of the right and must thus in principle enjoy the protection of S25. 
· Thus we know that if the property we are looking at is either corporeal property or land then it must be included under the notion of Const property but it is an undefined list. The court endorses an assumption here in order to allow it to move forward. 
· After 51 the paras further analyse the meaning of property. 
· In the FNB case it is noted that individuals should not have to pay for the public benefit themselves. To secure a public benefit you should use public funds not an individual’s private funds. Unfair to have someone pay for a public benefit without compensation. [If there for a public benefit then it needs to come from public funds]. 
· In order for compensation to arise thus it must be for the public benefit or interest. 
· Property is a right that comes from ownership but it is not limited to ownership. Property = rights but it is a wider understanding than that. It is interested in your rights but it is likely to be more than that. Limited real rights are also included and there are various components that make up the parts of the bundle of rights but this has acquired less significance because of the FNB case. 
· Case assumes for the purposes of the first question that it is property. You can actually thus decide this first question on the basis of an assumption. If you assume it is yes, it is property, and the reason you can do this is because the deprivation enquiry will often find in favour of the govt. Also the whole point of this test follows from this first question as opposed to it being the first question. A, B and C are all linked and focus on the issue of deprivation. We don’t really know what property is in terms of S25 and thus we merely assume that it is. 

· Property for the purposes of S25 is assumed in the FNB case. 
· Transkei Public Servant’s Association v Govt of SA:
· Still on issue of what is property.
· Transkei being reincorporated into SA and part of this reincorporation was that the T’s public service sector became part of the Republic of SA but their benefits were equalised i.e. they lost their benefits as in T they had had more benefits than those under the Republic. They lost something- the benefits. Those benefits were created through employment contracts which were statutorily regulated. The public service sector in T were claiming that their statutory right had been affected by the law and their property had been taken away. But in fact, what their claim was to a statutory benefit i.e. their benefits were given in terms of statute and employment contracts and therefore they were not property. 
· The court held that you have to look at property in a wider sense i.e. could these benefits be considered property? The court wanted to skirt the issue and said that maybe they could be considered property. But the point is that the court held that it did not violate S25 but did not really consider what could and could not be property. It was not arbitrary expropriation and thus could not use S25 to recover their property or receive compensation for it. 
· Zimbabwe Teacher’s Association:
· Teachers were regulated in terms of public servant regulations and because they are regulated it is considered to be a statutory instrument. These regulations entitled these public servants to a 13th cheque provided that they met the certain stipulations to receive it. But since 1974 they were paid a 13th cheque every year but in 1995 it was just cut. According to the court you cannot complain that your property rights are taken away if you didn’t have them in the first place. [Has to do with vesting rights]. These cheques were based on a contingency/condition (uncertain future event) thus they were not a vested guaranteed right but rather based on an uncertain future event. 
· This clause 25 aims to protect you from the State taking something away from you. But there must be property in your estate in order for the state to take it away. There cannot just a mere hope (spes) of property in your estate the right has to have vested in your estate or the right must already be there. 
· There is no claim until the property or the right vests in the estate. 
· In this case the state never received or gained anything more into its possession. In order to say that you’ve acquired property you have to have more than you had before! The state is not taking away the 13th cheque, they’re just withholding it without gain on their part. 
· So this case is authority for the proposition that property must be a vested right. 
· Thus property;
· Is definitely land or corporeals and
· The property must have vested in your estate
· If this is not at least met then not property for purposes of S25. 
· The nature of expropriation is taking over something. This means that you had to have had something and the state came and took it away. If this does not happen the it does not constitute expropriation. 
· Going back to question A either heartland of property (corporeal moveable or land) or you can assume it's property for the purposes of A provided it is vested the other questions are no. 

· Purpose of S25:

· Protection against uncompensated expropriation of private property. Thus if your land or property has been expropriated the state must give you compensation. 
· Right to hold property and you cannot exclude based on race and class.
· Right to have property, at least enough property to lead a dignified existence. Thus there is an argument that if you don’t have property then you should be supplied some form of property by the state. 
· S25 does protect the first one above. Must not be arbitrary deprivation thus must be authorized by law of GA and must be a basic standard of justification. 
· Second point is protected under section 9 of Const thus not directly covered by S25 but NB that you must read the const in light of the whole const.
· Third is dealt with under socio-economic rights and adequate housing is covered under section 26 of the const. 
· FNB Case again:
· Con court set out a structure of analysis (questions that must ALL be asked; don't skip):
· Q1: Does the law or conduct complained of affect property as understood by section 25?
· i.e. what is property, and does the law that is looked at affect that property?

· Q2: Has there been a deprivation of such property by law or conduct? 
· Q3: If there has, is the deprivation consistent with S25(1)?
(NB)
· i.e. arbitrary deprivation or law of general application?
· Q4: If not, is the deprivation justified under S36 of the Const? (limitations justifiable?)
· Deprivation is allowed and govt may do this provided it's in term of a law of general application. Not all deprivations are compensated, only those that are expropriations. Govt will usually argue that it is this. 
· Q5: If it is [justififable], does it amount to expropriation in terms of S25(2)?
· If property was expropriated in terms of a general application and it was for the public interest or for a public purpose. 
· Q6: If so, does the expropriation comply with the requirement in S25(2)(a) and (b)? 
· Applicants will usually argue that it is this so that they can receive compensation from the state. 
· Q7: If not, is it justified under S36 of the Const? 
· Meaning of property again:
· In terms of S25 there are at least 3 meanings:
· The property is the physical property itself. Very narrow and stringent definition of property. 
· The legal rules governing the relationship between individuals and physical property in terms of the common law. This sort of definition looks at property as rights and this is property as we understand it in SA. 
· Any relationship or interest having an exchange value. This definition is too extensive and not the norm.
· Property is; 

· Something that is recognised as property in the existing law. Thus property according to S25 identifies property as rights and the resources that are generally taken to constitute a person’s wealth or that are recognised or protected by the law. 
· If you look at S25(4)(b) it says that property is not limited to land. Which obviously means that property also includes land. 
· For a right to qualify as property it must be a vested right. Vested means more than just an expectation. It must have accrued to the claimant according to the laws of the common law. 
· Cases under the section “what is property?”

· FNB Case:
· “Here it is sufficient to hold that ownership of a corporeal moveable must, as must ownership of land, lie at the heart of our constitutional concept of property.” 
· This case states that anything that you can touch and move (corporeal moveable) along with land must fall under the definition of property as it lies at the heart of it. The case does specifically not define property. 
· Zimbabwe Teachers’ Association Case:
· The govt did not want to pay the teachers a bonus. The court said that this was appropriation and not expropriation. Look at facts above. Held that the bonus is not property but rather a right which had not yet vested. 
· “The right sought to be enforced must be a vested right and not merely contingent upon a future happening.” 
· SO thus in this case, property must be a vested right. 

· Transkei Public Servant’s Case:
· Case under S28 of the Interim Const. 
· Here the court stated that rights in property were interpreted to mean and include a state housing subsidy- this was the benefit that would have been lost. 
· Govt of Malaysia case:
· Good will and licences are not property and thus you cannot be compensated for these things. 
· NB: The meaning of property acquired less significance and once you’ve answered this question i.e. yes or not it is property then you can skip to part two of the algorithm. All these were said before the FNB case. The FNB case. Generally you’ll say yes to this or you can assume that it is property in order to move onto the next step of the enquiry. 

· Deprivation- what is it? 
· Origin:
· The origin comes from the US in the BOR in the 18th Century. Specifically with the 5th amendment which dealt with the due process clause that everything must happen through due process. The 5th amendment was specifically for the federal govt and what it stated was that no one should be deprived of “life, liberty or property” without due process. Private property shall not be taken for public purposes without just compensation (takings clause). 
· The 14th amendment came in and this made all of the above applicable to all of the states as well. 
· Two part guarantee with deprivation: 
· Sets up a distinction between two forms of the duty on the state. 
· First: deprivation
· Second: taking
· The duty on the govt is different in relation to each part- in respect of deprivation there must be a due process of law. The second duty on the state is different from deprivation in re the taking part. Taking means expropriation and thus they must compensate you. 
· Deprivation is like the state’s police power- which is there to keep the peace in the private sector. Idea of the “imminent domain” which is the idea that the state is ultimately the number one property owner with the power to own everything in the state. 
· Miller v Schoene:
· Happened in Midwest. People in this region owned property and had two kinds of crops- either cedar trees or apple trees but generally they had both.  A disease of the cedar trees broke out but this disease didn’t actually harm the cedar trees, rather it rusted and killed the apple trees. Thus it was required by govt that all the cedar trees be cut down and burnt. The owner’s of the cedar trees had lost something- some sort of economic asset and thus they asked for compensation. 
· The whole question came down to whether this is a case of deprivation or expropriation? 
· The court turns on police powers and imminent delay. The court said that only when the state takes private property and puts it to public use, is it a case for compensation. If not used for a public benefit, it cannot be expropriated and cannot be compensated. This was not the case. 
· Thus the situation of police power is what it is. In doing so, making them cut down the cedar trees, the state gets nothing. The value of the cedar trees just disappears. The state is nothing taking anything over neither is it acquiring anything. The state is just intervening by policing. 
· If there is deprivation then you do not get compensation. Only if the state takes (expropriates) can you possibly receive compensation. The police power of regulating property relations is not compensated. 
· Only when the state takes the property does compensation have to be paid. So in this case it amounted to deprivation and not to expropriation. 
· Government of Malaysia v Selangor Pilot Association:
· Malaysia has a constitution with a property clause and we’re focusing on this in this case. 
· Dealt with a government take over. S was a private co that offered pilotage services (this is when a pilot steers a ship into a harbour- pilots of ships) and they get a fee for driving the ship into the harbour. The S is a private association of these kinds of pilots and they are very successful as they have a de facto monopoly. 
· The state then intervenes by saying that the business of pilotaging is going to be state run. The state wants to nationalize this business and then to do this the govt changes the law and passes the “Port Law Amendment Act of 1992”. This act states that:
· Licensed pilots may only be employed by the state (in effect this means that S will go out of business because it needs pilots to run its business.) 
· The Act also allows the state to take over some of S’s assets but it does pay compensation for those (minimal) assets. 
· If you’re not selling something physical and your whole name and reputation is based on your name and your goodwill which is not being compensated for and which is the bulk of S’s business then what do you do if this is the most important asset of the business because of it's value.
· Goodwill= power of the business to make business and make money in the service industry. The goodwill of this business must be particularly high because they have the de facto monopoly. 
· Only if it is a compulsory acquisition or use of property can S be compensated. S was asking about the change of licensing business/ conditions. 
· The govt adds something in which was not there when they got their licences. 
· Question- is it property and has it been taken over?
· Deprivation may take many forms. A person may be deprived of his property by another acquiring it or using it but those are not the only ways by which he can be deprived. These are not property rights as they are not acquired. 
· NB only if the govt takes something away must they give compensation. Mere intervention does not merit compensation. In respect of S the govt is not taking away the goodwill (they are not acquiring the company) thus the goodwill is just being made worthless. By forcing the pilots to only be employed by the govt, the goodwill of S is just being made useless as opposed to being taken away. The only thing the govt did was change the way the licences work and how the pilots are employed.
· Just because the govt intervened does not mean that S is entitled to compensation. 
· Deprivation is still a deprivation when it amounts to extinguishing a right. It can only be considered expropriation if the state comes along and takes the property. 
· The govt took over the pilots and started a similar business in its place. Compulsory acquisition is by legal compulsion to get something. 
· Majority of court held that;
· It could not be said that the Govt acquired something. They merely changed the licensing conditions. But even if you assume that the licence conditions were property, you could not say that the govt acquired this property- they were just regulating it, they were exercising the licenses. 
· With goodwill you have to invest in goodwill. S had a lot of goodwill. If a competitor had come along S would have had to do a lot to keep that goodwill. Thus maj of court held that you can treat this as property but even so being the property was never taken, it was merely extinguished. There was no use for S’s goodwill any longer. 
· NB: An extinguishment of something is NOT acquisition on the part of another party. 
· Minority given by Lord Salmon- “the day after the change, nothing had changed therefor it is a takeover- the govt did it by stealth. They did it by prohibition on the pilots not by taking over the business.” Minority thought that S should have been compensated. 
· Two things can happen to property:
· The first is that it gets regulated by the law- exercise of property rights even to the extent that you can’t use those rights at all and they are completely extinguished e.g. S company above. 
· The second is that your property can be expropriated i.e. where there is an acquisition of property rights. Only if property rights are acquired do you get compensated. 
· HAVE TO READ THE FNB CASE.
· [in theory the govt can take away anything as long as it is in terms of a law of general application and is not arbitrary and is not being used for the public benefit] .

· [thus you usually argue for expropriation cause only here the govt has to compensate you]. 

· United Docks and others v Govt of Mauritius: 
· In Mauritius they also have a Const with a property clause but in Mauritius both expropriation and deprivation get compensated. This case is concerned with the business of stevedores i.e. people who load and unload ships which are used mainly for sugar. 
· New technologies were developed for the bulk handling of sugar to put onto the ship so that you no longer needed these stevedores. For the Mauritian industry to remain competitive they had to update their machinery and get rid of the stevedores. The govt thus tries to create a facility for bulk production. 
· The govt thus puts smaller companies out of business and these smaller cos were seeking compensation from the govt. 
· The govt created a statutory monopoly in effect. 
· This was a more service based business involving contracts and customers. Thus your most important asset again will be goodwill.
· Was there an acquisition of physical assets in this case? 
· No. 
· Are the govt acquiring any goodwill? 
· No. They govt has not taken over the goodwill by buying up the cos. It's like the Selangor case. The co remains in the hands of its owners it's only that now the co is useless. 
· GOODWILL COMES WITH THE SERVICE INDUSTRY MAINLY nb! 

· NB: State has it's police systems and deprivation is a materialisation of such policing powers. 
· Nothing has been acquired in this case so there is no expropriation. But NB that in Mauritius compensation is also given for deprivation! So the court must now justify that it is not deprivation either. 

· The court says that deprivation is something like the regulation of property in the use of state police power to regulate property in the public interest to reduce conflict or noxious uses of property. 

· [most important cases FNB and the Harksen case] 

· The state will employ it's so called police powers and tell you how to regulate and use your property- this is an intervention into private property. Not all of these interventions will lead to compensation however. 

· Freedom of property ownership has been constrained. In this case there were regulations that came in and they were able to run the companies but not anymore once the govt developed this technology and thus wanted compensation.
 
· The court gets around ordering the payment of compensation because the Const does not protect technological changes. Deprivation is an interference from govt action of some sort by legal compulsion.  The court went on to say that these local companies are out of business but not because of the govt interference (trying to find a way for the govt not having to pay compensation) but because of the background of technological changes so that these companies are no longer equipped to do their job. These companies cannot blame the govt for loss of business because it is economic forces and background technological changes that has caused them to go out of business. 
· The govt to compete in a word wide economy must be technically advanced. 
· The purpose of compensation or the idea of a property clause is to prevent individuals from paying for a public benefit at their own expense. That is the only reason why they will compensate you, they will not pay for every instance of deprivation.
· In the SA context you wouldn’t have to avoid calling it deprivation (you could call it a deprivation) because no compensation is required to be given for deprivation- it just can’t be arbitrary and needs to be according to a law of general application.
· There was deprivation in this case as there was an intentional targeting. The govt was responding to neutral background, technological changes and can’t go after the company. 
· Quite important- is this idea of expropiatory intent- i.e. the intention must be expropriation, if the expropriation is merely a by-product of the law then it is not compensatable. 

· Hewlett v Minister of Finance 1982:
· Zim became independent in 1980. One of the last Legislative Acts was the “War Victims’ Compensation Act of 1977”. This Act provided that compensation would be payable to victims of terrorism i.e. this dealt with damage to property or persons during the civil war. After the Independence, the Act was repealed but there were still people who were eligible under this Act and who had not yet been paid before the Act had been repealed. 
· Issue:
· Is it a vested right? (not the same as the Zim Teachers’ case where the right hadn’t vested)

· In this case H had lodged a claim and it had been calculated. In this instance because it had been calculated it had vested to his estate and the govt had just not paid it out yet. Before it was repealed, H was entitled to $14 000 Zim dollars but after the change was not entitled to anything. 
· Issue- was this compulsory acquisition?

· The court said no because acquisition consists in acquiring something i.e. physically taking something away from someone. H at this point didn’t actually have the money, he had a debt with the state but the state had not given him the money and thus they could not acquire the money back. 
· The court argued that this was not a deprivation but rather an extinction of property. The court said that the rights were left with H but that they were worthless. Therefore it is not an acquisition, it is an extinction of a property right and therefore not compensatable. 
· This amendment simply destroyed H’s right to be paid the compensation which he has been awarded. In short, that it has destroyed the debt owed to H. 
· If that is the right way of looking at the problem, then it is said that there has been no acquisition by the state of any of the applicant’s property because the debt owed was destroyed- there is no acquisition. 
· A saving made by the state is not an acquisition- the govt has cancelled the debt that it owes. However the state’s financial assets have improved because they don’t have to pay (other argument). But they cannot say that they physically got the money from H- this is a very formulistic interpretation that the court used. 
· You could argue that the state had made a savings as they did not have to pay H out and thus indirectly they did get something. 
· The political context will always play a role in property decisions by the court. 
· Wrong judgement. Uneven distribution of property and thus property clauses are interpreted very politically. 
· This distinction between acquisition and extinguishing in this case is good in the Mauritius case but the distinction between acquisition and savings is not good in Hewlett. 
· Still argue that if it is a VESTED RIGHT then it will be owed to the person. 
· Harksen v Lane [read this case]:

· 1998 case- thus seeing as it is a CC judgment this will be decided under the Interim Const. 
· The property clause in the IC was S28. 

· S28(1) stated that “every person shall have the right to acquire and hold rights in property and to the extent that the nature of the rights permit, to dispose of such rights.” This clause is no longer in the final Const.

· S28(2) states that “no deprivation of any rights in property shall be permitted otherwise than in accordance with law.” 

· Notice that this clause does not require that the law must not be arbitrary. 

· Like S25(1) there is a deprivation clause but this latter DOES deal with arbitrary. 

· S28(3) where any rights in property are expropriated pursuant to a law referred to in ss2, such expropriation shall be permissible for public purposes only and shall be subject to the payment of agreed compensation and within such period as may be determined by a court of law as just an equitable, taking into account all relevant factors including;

· In the case of the determination of compensation

· the use of which the property is being put

· the history of the property

· it's market value

· the value of the investments in it by those affected and

· the interests of those affected

· This is the expropriation provision which has simplified the compensation formula. 

· FACTS: Husband Harksen a fraudster and goes insolvent. Married out of community of property. The Insolvency Act provides that you lose ownership of property and it goes to the trustee of the estate. Often actually come in and take away the property. But what about the people married out of com of property- whose property is whose. 

· S20(1) provides that at the point of insolvency (when someone has been declared insolvent) the assets vest in the Master of the High Court until a trustee can be appointed. 

· S21(1) on the appointment of the trustee or if the spouses are living together, the effect of insolvency is to vest in the trustee the property of both the insolvent and the solvent spouse subject to two provisions. 

· The solvent then has to prove that it is their property in order to get it back. 

· Two challenges to this: 

· Equality challenge- successful

· Property challenge- our focus and unsuccessful. 

· Challenging that the expropriation of the solvent spouse’s property without compensation is unconstitutional. 

· Mrs H argued that the provisions of S21(1) of the Act constitute an expropriation of property of the solvent spouse without any provision for compensation as required by S28(3) of Const. 

· The starting point of the argument is that the vesting constitutes a transfer of ownership of the rights in the property of the solvent spouse to the Master and on appointment to the trustee. 

· Reliance was placed on the decision of the AD in the case of De Villiers No v Delta Cables (Pty) Ltd- in this case the firm view was that ownership in the solvent spouse’s property did in fact pass to the trustee of the insolvent estate. 

· The court in the Harksen case assumed that the effect of S21(1) is loss of ownership. Because De Villiers case had found this and thus did not delve into the case again. 

· The court looked at the word “expropriate” and confirmed that in our law it is generally used to describe the process whereby a public authority takes property (usually immoveable) for a public purpose and usually against payment of compensation. While expropriation constitutes a form of deprivation of the property, S28 makes a distinction between deprivation of rights in property on the one hand and expropriation of rights in property on the other. 

· S28(2) of Const states that no deprivation of rights in property is permitted other than in accordance with a law. S28(3) sets out further requirements that need to be met for expropriation namely that the expropriation must be for a public purpose and against the payment of compensation (similar to what we have already in S25 of the Final Const). 

· H argues that this is expropriation (Mrs H)- doesn’t want it to be merely deprivation because she wants compensation. Thus she argues that the deprivation was unlawful and not arbitrary.

· The distinction between expropriation and deprivation has been recognised in our law for a long time;
· Beckonstrader v Sand River Irrigation Board 1964 515A-C. 

· “the ordinary meaning of expropriate is to dispossess of ownership/ to deprive of property but in statutory provisions it is generally used in a wider sense as meaning not only dispossession or deprivation but also appropriation by the expropriator of the particular right and abatement or extinction as the case may be of any other existing right held by another which is inconsistent with the appropriate right.” 
· So basically appropriate means to take over. 
· To be an expropriation something must be taken over by the state and not merely just extinguishing a right. 
· Para 35 states that to be an expropriation you must have expropiatory intent- the purpose of the insolvency act is not to deprive H of her property but rather it is to safeguard creditors by temporarily laying hands over the whole estate and she, H, on proof will get all of her property back and the creditors will get what is due to them. 
· So intention of the Insolvency Act is not to expropriate her property and thus it cannot be expropriation because it is not the intent of the Act.
· Para 37- this is not an expropriation because there is no purpose or intention to expropriate- the intent is to make sure that all of the property goes into the estate and to protect against fraud i.e. to protect the insolvent spouse from putting all the insolvent property into the solvent spouse’s estate. 
· The deprivation of property is temporary until proof of ownership has been proved- however an expropriation of property is allowed to be temporary, it doesn’t have to be permanent to qualify as expropriation- you can still be compensated for the temporary time. E.g. if the state takes over office space in your building for a few months for a conference, you should still be compensated even if that expropriation is temporary. 
· H’s property will go back to her once she proves that it's hers. 
· Unfortunately the case leaves out the question of deprivation and only deals with expropriation and this is because of the structure of S28 – it differs from the structure of S25 which starts with deprivation and then goes onto expropriation and is analysed according to the structure of enquiry in the FNB Case. 
· NB: Every single time you have an expropriation it will also be a deprivation as every E is also a D BUT not every time you have a deprivation will you also have an expropriation. 
· Deprivation revisited: 
· Harksen case;
· FNB case; 
· Para 57 explains what deprivation is in terms of S25 “The term deprived or deprivation is as Van Der Walt points out somewhat misleading or confusing because it can create the wrong impression that it invariably refers to the taking away of property whereas in fact the term deprivation is distinguished very clearly from the narrower term expropriation in Constitutional Jurisprudence worldwide.” 
· In this same para it goes on to say that expropriations are treated as a subset of deprivation and that there are certain requirements for the validity of all deprivations. 
· Deprivation is any interference with the use, enjoyment or exploitation of private property. 
· Expropriation is a subset of deprivation and thus is also a type of interference with use, enjoyment and exploitation. Expropriation is a special type of interference. 
· NB; every time you have E you will also have D but not necessarily that every time you have D will you have E. 
· Idea of freedom of property and any interference with that is going to be a deprivation. 
· First you have to thus test for deprivation and if it is a deprivation you will then go on to test whether it is an expropriation. 
· Para 58 of the case talks about S25(1) of the Const and says that this section deals with all property and all deprivations (which means that it would have to include expropriation as well). If the deprivation infringes S25(1) (limits the section) and it cannot be justified under S36 (limitation clause) then end of matter and the provisions will be unconstitutional. 
· Para 61 of case states that dispossessing an owner of all rights, use and benefit to and of, corporeal moveable goods is a prime example of deprivation in both its grammatical and contextual sense. The infringement issue in re S25(1) is thus really limited to determining whether the deprivation of property enacted by S114 is arbitrary within the meaning of that concept as employed in S25(1) of the Const because S114 clearly constitutes a law of general application. 
· Mkontwana v Nelson Mandela Metropolitan Municipality;
· Deprivation depends on the extent of the interference with limitation of use, enjoyment or exploitation. 
· If you see the words “compulsory confiscation” it also means expropriation. 
Arbitrariness:

· There are limits placed on deprivation and expropriation. 
· The deprivation must be made in terms of law of General Application and may not be arbitrary- if either then the law will be unconstitutional. 
· FNB para 62-63;
· Must be a law of general application i.e. the law must be lawfully authorised, it can’t single out people either for a benefit or for a detriment. 
· Two parts to arbitrariness;
· Must be a law of GA
· Must not be arbitrary
· It is very easy to pass GA requirement; if there is a law and it applies to a general class of people then it will be a law of general application. 
· Second part – arbitrariness;
· Harder to prove of the two-key standard- it must be non-arbitrary or fair.
· Crux of the enquiry is has there been an arbitrary deprivation. It is a standard against with which all law or conduct is tested and it is confined to S25- it is nowhere else. 
· Para 100 of FNB case very imp;
· This para sets out a test/ set of circumstances to use;
· There must be a law in place that deprives you of property and
· There must be a sufficient reason for the deprivation
· Thus arbitrariness is when there is not sufficient justification for the deprivation. So the state’s interference with your private property (use, enjoyment, exploitation) must be justifiable. 
· This para states the conclusion reached on the meaning of arbitrary for section 25. 
· Para 100:
· “Having regard to what has gone before, it is concluded that a deprivation of property is arbitrary as meant by S25 when the law referred to in S25(1) does not provide sufficient reason for the particular deprivation in question or is procedurally unfair. Sufficient reason is to be established as follows;
a) It is to be determined by evaluating the relationship between the means employed namely the deprivation in question and ends sought to be achieved namely, the purpose of the law in question. 
b) A complexity of relationships has to be considered.
c) In evaluating the deprivation in question regard must be had to the relationship between the purpose for the deprivation and the person whose property is affected. 
d) In addition, regard must be had between the relationship between the purpose of the deprivation and the nature of the property as well as the extent of the deprivation in respect of such property. 
e) Generally speaking, where the property in question is ownership of land or a corporeal moveable a more compelling purpose will have to be established in order for the depriving law to constitute a sufficient reason for the deprivation than in the case when the property is something different and the property right something less extensive. This judgment is not concerned at all with incorporeal property. 
f) Generally speaking when the deprivation in question embraces all the incidents of ownership, the purpose for the deprivation will have to be more compelling than when the deprivation embraces only some incidents of ownership and those incidents only partially. 
g) Depending on such interplay between variable means and ends the nature of the property in question and the extent of its deprivation, there may be circumstances when sufficient reason is established by in effect, no more than a mere rational relationship between means and ends, in others this might only be established by a proportionality evaluation closer to that required by section 36(1) of the Const. 
h) Whether there is a sufficient reason to warrant the deprivation is a matter to be decided on all the relevant facts of each particular case always bearing in mind that the enquiry is concerned with arbitrary in relation to the deprivation of property under S25. 
Making sense of the above:

· This above is known as the “standard of justification” i.e. factors A-H. 
· Guidelines for ascertaining what is sufficient reason. 
· Example of a rule is that no one may drive more than 60kms/hour in an urban area. Simple rule because you know when you’re either in or out of them. 
· An example of a standard is that you must drive at a reasonable speed under the circumstances. A standard is a useful way of regulating but the problem is that you don’t know what they are in advance and you’re never going to know whether you’re in or out of the rule.
· Arbitrariness is around standards and not with rules. 
· Standards are ad hoc and you have to look at them on a case by case basis depending on the circumstances. 
· Standard is when sufficient reason must depend on the circumstances. You thus need guidelines to put parameters on an enquiry so that you know how to figure the standard out. 
· The standard of justification paragraph;
a) Basically a means/ends standard. It is the relationship between the means employed (the legal method) to achieve its purpose. In the case of FNB S114’s purpose is to secure payment of the taxes (deals with the powers of collection). The ends of this goal is revenue collection i.e. you pay your tax. The means (how do you achieve the purpose) was the imposition of the Statutory liens. Clear connection regarding customs debt. The problem in the FNB case is that the statutory lien applies to third parties whose property happens to be in possession of the custom’s debtor. (purpose/means/end result). There is a scale- do the means justify the ends or do the ends justify using the means (proportionality and rationality scale) or can a less harmful means be used to justify the ends (less restrictive means). Is there a sufficient relationship between the means and the ends to constitute the deprivation for arbitrariness. What a) is trying to do is establish a relationship between the means and the ends. 
b) Look at the complexity of the relationship. 
c) Look at what relationship actually exists. Here you are looking at the relationship between the purpose of the deprivation (as set out in a) and the person whose property is affected. Crucial in the FNB case as they are taking the property of someone other than those who owe the tax. The govt is taking the property of one party and another party owes the tax.
d) Looking at the purpose of the deprivation, the nature of the property and the extent of the deprivation. In FNB this was a huge extent, the property gets sold and thus it has a very considerable impact. The more considerable the impact the more you’re going to have to justify it to establish the sufficiency of the reason e.g. if only temporary deprivation you’ll have to justify it much less than if it were permanent. 
e) Sheds more light on d). 
f) About the impact of the deprivation- the greater the impact the greater the burden of establishing sufficiency i.e. you’ll have to give more justification.
g) Either a rationality enquiry or a proportionality enquiry (means/ends).
h) Ad hoc enquiry- case by case basis. 
When there is a direct challenge to S25 of the Const, you’re going to use the structure of the FNB case. When using this algorithm ask yourself all of the above set out questions of the FNB case.  

· Need to use S25 in combination with the algorithm set out in FNB case. 

· Then to determine whether there is sufficient reason for the deprivation (is it arbitrary) then use the test directly above (standard of justification) in the FNB case again para 100. 

· Paras 101-102 look at Australian cases which were similar. 

· You have to look at the intention of the govt and whether it is expropriation for the public interest. 

· Para 108 states the following: 

· “Here the end sought to be achieved by the deprivation is to exact or extract payment of a customs debt. This is a legitimate and important legislative purpose essential for the financial well being of the country and in the interests of all its inhabitants. S114 however, casts the net far too wide. The means that it uses sanctions the total deprivation of a person’s property under circs where a) such person has no connection with the transaction giving rise to the customs debt b) where such property also has no connection with the customs debt  and c) where such person has not transacted with or placed the custom’s debtor in possession of the property under circs that have induced the commissioner to act to her detriment in relation to the incurring of the customs debt.”
· From this quote you can see that the court is looking at the means/ends test but the way that the govt is seeking to do this is not rational or justified. 

· The problem comes back to this lack of relationship between the person’s property which is being taken and the nature of the deprivation other than a completely arbitrary one. Para 109 looks at the facts and it looks at the fact that there is no nexus between the means and the ends;

· 109: “in the absence of any such relevant nexus, no sufficient reason exists for S114 to deprive persons other than the customs debtor of their goods. Such deprivation is accordingly arbitrary for the purposes of S25(1) and consequently a limitation or infringement of such a person’s rights.”

· This idea of arbitrariness is very sketchy- brings back the whole above idea of a rule versus a standard which is more imprecise. The law is arbitrary in FNB because it takes A’s property to satisfy B’s debt and there is no relationship or nexus between the means and the ends and nor do the means justify the ends. 

· So it IS an infringement of S25(1) and now you have to see whether it is justifiable in terms of S36 of the Const. 

· In this case there is no point in actually doing a limitation enquiry but if it's already been said that the law is not reasonable or justifiable and that it is arbitrary then it will not be justifiable in terms of S36 as the tests are essentially the same. Because an unlawful deprivation is unlawful and therefore will never be lawful in terms of S36. 

· Para 131B2: where provs of the Custom and Excise Act are declared to be constitutionally invalid. Here they strike down the section. 

· Mkontwana v Nelson Mandela Metropolitan Municipality 2005:
· Confusing as uses the FNB case but changes it and doesn’t say why. This case is concerned with the Local Govt Municipal Systems Act s118(1). 

· This case starts by discussing the objects of the local govt in our const. It talks about how one of these objects is to ensure that provisions of services to the communities is done in a sustainable way i.e. municipalities will supply water and electricity to consumers in their areas and in return they will get paid a consumption charge. 

· S118(1) places limits on the owner’s power to transfer immoveable property in terms of which the Registrar of Deeds may not affect the transfer of any property without a certificate issued by the municipality to the effect that the consumption charges due during a period of two years before the date of issue of the certificate, have been paid. 

· This section was challenged principally on the basis that it gives rise to arbitrary deprivation of property contrary to S25(1) of the Const. 

· Why would owners argue this?

· One of your rights as an owner is the right to alienate your property which is one of your fundamental rights. 

· What if you have a tenant/lessee/usufructory etc who is using the property and they haven’t paid and then it's the owner of the property who cannot sell the property. The challenge is by owners who didn’t consume the facilities themselves but rather someone else did and then the owner has to settle the debt themselves or they have to wait two years.

· The law is a collection measure for services charged i.e. the municipality is protecting itself. The owner cannot transfer the property without first receiving a certificate saying that the debt has been discharged. This is not a problem if the owner is the one who has incurred these charges, the problem arises when the debt has been incurred by someone other than the owner. If this arises the owner has two choices;

· Either wait two years to sell property or

· The owner must pay the debt himself

· This case would appear to be like the FNB case i.e. where there are three parties- targeting A for B’s debts. 

· [aside]

· FNB set out the general overriding algorithm and also the standard of justification under the arbitrariness enquiry so;

· First leg is to determine whether the thing is property (general algorithm) if so then

· Is it a deprivation? In order to be a deprivation it must be a law of general application and not arbitrary according to S25(1) of the Const

· If it is not a law of general application then the enquiry ends here and it is unconstitutional

· In order to consider whether it is arbitrary you need to do the other standard of justification test set out by FNB. If you find it to be arbitrary in terms of the standard of justification test set out by FNB then the third leg of the general algorithm test (can it be justified in terms of S36) will essentially be redundant as the standard of justification test and the test set out in S36 are essentially the same- so just mention this and that the S36 test is essentially redundant because of the prior standard of justification test. 

· [exam]

· Section A and Section B (two parts). Have to answer questions in BOTH sections. Section A- private law/ common law aspect of course and you have to answer 2 out of 3 questions. Section B deals with Const law section and you have to answer 1 out of the 2 questions. 

· Back to case at hand. 

· The objection arises when the service charges are incurred someone else than the owner. Seems like the FNB case. Para 31 analyses both S118 of the Act and S50(1)(a) which is an ordinance and it looks at how both of these sections make transfer of immoveable property subject to a precondition that all consumption charges due either in connection with or in respect of that property by anyone have been paid. It was argued that this was an arbitrary deprivation.

· Note that in this case there was no arguement for expropriation as nothing was taken. Arguing that this was an arbitrary deprivation and that they should be allowed to sell the property. 

· Para 32- is it property- yes obviously the owner’s right of alienation (fundamental right in property). Treats definition of property as the bundle of rights idea. 

· What S188(1) is doing is restricting you of and deprivation you of one of your property rights. 

· In FNB there was only one right left in the bundle and this was the right to vindicate as all other rights had been taken away. FNB said about deprivation that it is ANY interference with use, enjoyment or property- very wide definition of deprivation. 

· In this case para 32 onwards is what is important to note as the court starts to change this interpretation of FNB. It interprets FNB as meaning that whether or not there has been deprivation depends on the extent of the deprivation (while FNB said that deprivation is ANY deprivation). Thus this case starts to place limits on the definition of deprivation. 

· The court in para 32 when looking at the FNB case, looked at how the court in FNB held that the taking away of property is not required for a deprivation of property to occur. But then the court in the present case went on to say that whether there has been a deprivation depends on the extent of the interference with limitation of use, enjoyment or exploitation. It is not necessary in this case to determine precisely what constitutes deprivation- said the court in M. Court in M went on to say that no more needs to be said then that at the very least, SUBSTANTIAL INTERFERENCE OR LIMITATION THAT GOES BEYOND THE NORMAL (weird word) restrictions on property use or enjoyment found in an open and democratic society would amount to deprivation. 

· This is very different from what FNB said- FNB said any interference is deprivation while this court is only looking at words like abnormal, substantial and in this way the court is basically saying that some deprivation would be fine and that to be deprivation it must be substantial and unusual. This is very different from what FNB said. 

· This cannot be right, it seems to be going against the whole rule of law and you cannot have arbitrariness. Doesn’t seem to be a correct test. 

· The court is saying in this case that normal low-impact arbitrariness is fine. But the FNB case states nothing of the sort like this as it says that any amount of arbitrariness is deprivation. 

· So this case seems to put forward an impact test. Para 33 of this case basically says that because it is deprivation (or if you’ve decided it's deprivation) it must be abnormal and high impact. Problem is that this is confusing and goes against law. 

· In this case the threshold set by M seems to be passed on the facts of the case but it doesn’t say why is passes this threshold and thus has to go on to look at arbitrariness in para 34. 

· Court seems to add a new factor in para 34 which is no longer the sufficiency of a nexus (no longer a relationship between means and ends) but rather that “if the purpose of the law bears no relation to the property and it's owner then the provision is arbitrary. 

· The above is not why FNB was considered arbitrary as there was a relationship in that case- there was a connection between the customs debt and the cars that were taken. But it's more accuracte in FNB to say that although there was a relation in FNB there was an insufficient relationship. Difficult to think of a case where no relationship will exist. 

· Para 35 of this case analyses the FNB case and in doing so an extra step is introduced which is “is there a relationship.” But you shouldn’t have to bother with this as there is always going to be some sort of relationship. 

· Once this case added this new step is then did the FNB standard of justification test/ sufficiency test.

· Para 44 of this case looks at the factors of FNB but changes them SO RATHER USE THE FACTORS SET OUT IN FNB CASE AS THIS IS WHAT OTHER COURTS STILL DO. 

· This case changes the FNB case without giving reason as to why it does this. This case introduces a threshold enquiry- is it enough to qualified as a deprivation is it abnormal and substantial. 

· FNB algorithm in this case as follows;

1) Is it property? Yes M says it interferes with one of the sticks in the bundle of ownership rights which is alienation. You as the owner must make sure that the tenants pay and if they don’t you’ll have to pay the service charges before being able to sell the property. Restriction on owner’s power to alienate. 

2) Has there been a deprivation? In this case they added an extra  namely “is it substantial” (in FNB it doesn’t do this or ask this). Court here says that it is substantial and thus it is deprivation.

3) Has the deprivation been made in terms of S25(1) arbitrary and law of general application? In FNB it set out the algorithm for the standard of justification. [para 100 of FNB]. 

a. In M end= trying to collect service charges. Means= restricting B’s power of alienation. 

b. Sufficient nexus= in M if not connection at all then it must be arbitrary. In FNB there wasn’t a close enough connection. In M there is a connection, it is B’s property in respect of which the levies have been incurred. The fact that A did the consuming doesn’t take away this connection that the services were still delivered to B’s property- so there is a connection. 

c. Is there a sufficient reason for the deprivation? Look at FNB factors;

i. Extent of deprivation in question. In M it is serious but not as serious as the impact in FNB. Thus in M there is a less severe restriction. In FNB depending upon the impact (i.e. the more impact the more you have to justify it and thus looking at the proportionality between the means and ends) you must look at the sufficiency of the deprivation and the ends that you are trying to achieve. In both cases you turn to whether there is a sufficient enough nexus. In M there is a nexus as basically the services are still going to Bs property- not like FNB which ends are totally unrelated to the debt. In M there is also a connection between the property and the owner and the debt and the measure as B as the owner is still benefitting from the supply of services indirectly as the municipality is keeping the owner’s property functioning. More a connection in M than there was in FNB. Also the relationship between A and B is must closer than it was in FNB- here the owner can introduce security measures to recover the requisite charges from the lessee/tenant. The court says that this is a sufficient enough reason for the deprivation para 53 looks at different kinds of possessory relationships and occupiers. For the tenants, fideicommissaries, usufructories, etc the owner will use the contractual relationship between them to ensure that they don’t run up a debt. When you have an unlawful occupier is there a sufficient connection then? Para 59 of M says that the owner must take reasonable steps to prevent unlawful occupation and if there is unlawful occupation the owner can and should sort it out- basically saying that the owner cannot neglect their property and therefore it is not unreasonable to expect the owner to do that and thus the owner bears the risk all the same for paying for services incurred by unlawful occupation even though there is not a contractual relationship between him and the unlawful occupier. It's more reasonable to place the burden of risk on the owner as he must look after his property. The court stated in FNB that;

1. There is insufficient reason for the deprivation 

2. Looked at procedural fairness


· In M the court analysed PF in para 65 and said that as an owner there is an expectation to monitor closely the service charges for their property. The only way to do so is to get a statement for the municipality as to what the tenants owe. The problem is that the municipality will only give this info to the tenants- so this is procedurally unfair as there is no right to adequate notice. The owner is ultimately responsible for the charged but cannot access the information because the municipality will not provide it and thus it is procedurally unfair.

· Court is saying that it is the conduct and not the law which is unfair. 

· S118 is held not to be arbitrary but the conduct or the practice of the municipality is procedurally unfair. 

· So in M the conduct is changed by means of a declaratory remedy but the law is upheld. 

· The same result would probably have occurred if this case were judged under the FNB case as they found that it was deprivation. 

· Use algorithm and standard of justification in the FNB case and NOT in this case. This case is just of interest. 
· Rationality is easier to satisfy than proportionality. 

· In FNB was looking at proportionality view. This case rationality. 

· In M the Municipality used the softest target- the owner- and his property is immoveable property so there will be a connection here. 

· You need to be able to say why on the face of it these cases are so similar but actually really different- it all turns on a nexus between the person whose property is deprived and the means used to achieve the ends. 

· One last look at arbitrariness: 
· Limits are placed on both deprivation and expropriation

· Law of general application and cannot be arbitrary

· In re a law of GA it can only be authorised by law (passed according to legislative requisites) 

· When you get into the subset of arbitrariness then 

· It must be non-arbitrary and fair and has an element of procedural fairness. 

· Procedural arbitrariness:

· Under M the Municipality did not notify the owner that the tenant was in arrears and it's was held that in order to find fairness in these circs a balance has to be struck between the interests of the owner and the administrative burden of the municipality to provide the owner with notice. 

· M case looks at the means ends enquiry. Nexus was the property and was found that the rational connection was the property. 

· In re of substantive arbitrariness:

· Arbitrariness is a standard against which conduct is measured. Because it is not a rule but conduct you cannot judge it ahead of time and thus you need to see whether there is sufficient reason for it. Test = “standard of justification” in FNB. 

· Relationship between means employed and ends sought to be achieved (deprivation and the purpose of the law in question)

· The complexity of the relationships considered (in FNB it turned on this point as no connection between the two)

· Relationship between the purpose of the deprivation and the person’s property affected (what is the purpose of depriving the owner of his rights of alienation and what is being affected in re the property)

· The relationship between the purpose of the deprivation, the nature of the property and the extent of the deprivation (nature of the property and extent to which it is being taken away) 

· The bigger the property the more compelling the purpose must be

· The bigger the impact of the deprivation, the greater the burden to establish justification 

· Take all circumstances into account

· Therefore it was held in the FNB Case that deprivation was unconstitutional as there wasn’t substantial reason. 

· In comparison the M case, there was found to be sufficient reason within the deprivation, there was a nexus and the std of justification was there. 

· Is it property if not then stop, if yes 
· Has there been a deprivation? If no, stop if yes 
· Does the deprivation conform with S25(1) non-arbitrary and a law of GA? Standard of Justification test. If arbitrary and not GA then stop as unconstitutional, if it does comply then
· Is it an expropriation? If not then stop because Govt is allowed to deprive you of property, can only go further if you can prove it's expropriation. 
· If expropriation then test whether law of general application, expropriation for a public interest or purpose and expropriatory intent (under case law)
· Expropriation:
· When govt takes away your property for a public purpose or public interest. 

· If you do not compensate when taken for a public interest then the private individual will have to pay for a public benefit which is unfair. 

· An individual should not be required to pay for a public benefit themselves. Only expropriation is compensatable, deprivation is not. 

· Mere deprivation is never compensated in SA. 

· Harksen v Lain:
· Look to facts above. 

· Solvent spouse disputing the taking of her private separate property under marriage in order to pay for her insolvent husbands debts- well all property confiscated for the time being and she said that it was unfair even if temporary. 

· Challenged as expropriation and factual element to this. Compulsory acquisition IS expropriation (NB)! Harksen was arguing that the appropriation = acquisition but NB that you also need the expropriatory intent/purpose! For expropriation you require:

· The actual taking of something (Const)
· Purposive requirement (case law)- govt must have intended to expropriate. 
· It should not matter whether something is taken permanently or temporarily as both can constitute expropriation. 

· Court brings in the idea of expropriatory intent- this was not the purpose here, their purpose was to determine who owns the property and if it was her property they would not want to acquire it. 

· If outcome is like expropriation then this is not enough- their main purpose has to be expropriation. 

· Mkontwana:
· No taking as the owner of the property was still the owner, he just wasn’t allowed to sell the property until the bills had been paid. 

· To expropriate you need the factual part (sumt has actually be taken away) and subjective part (i.e. that the intention is for expropriation). 

· Compensation: 
· Only payable with expropriation and not with deprivation. 

· Formula set out in S25 of Const.

· S25(2) discusses this idea of having a settlement. 

· Says that the parties can have a settlement but if there is no such settlement then the court must decide the amount and the time and manner of payment which is just and equitable. 

· J&E traces back to the US’s 5th Amendment. 

· Also brings in idea that the compensation must be in accordance with the market value- J&E. 

· The word just is associated with market value while equitable is associated with fairness- but flexible content. 

· Means that you have to take into account all equitable considerations. 

· Also in SA compensation is used to remedy the injustices of the past. Thus must have regard to the past s25(3)- is not restricted to market value and it is flexible and fairness considerations must be taken into account of all the relevant factors;

· What was the purpose of the property? Factors A-E;
· Guidelines. 

· But if you look at the factors, the market value is the only quantifiable factor that you can attach to it all. 

· before the Du Toit case how it worked was that compensation was determined by the Land Claims Court which also dealt with the Extension of Security of Tenure Act and evictions in terms of the Act, also Restitution Act- restitution to ppl formally dispossessed of their property in order to further the goals of Apartheid. This compensation was decided on whether or not you were paid J&E compensation at the time that you were dispossessed. 

· The court interpreted the Restitution Act the same as interpreting the Constitution because they say the same thing. The court has used the cases from the Restitution Act to interpret the Const as they are trying to achieve the same goal. 

· The formula pivots around the formal factor of market value and then you try to find an equitable balance. i.e. first look at what you can quantify and then try to find an equitable balance that may be more or less the MV depending on the circs. 

· Must find a balance between the owner and on the other the public interest and in the middle you have market value. Thus compensation must be flexible. 

· So our jurisprudence comes from the Land Claims Court dealing with the Restitutions Act. 

· Giving back land or giving compensation.

· Ash v Dept of Land Affairs; 
· Court said that you must look at all the factors in S25(3) but only MV is quantifiable. Therefore it is pivotal to the determination of compensation. 

· However there is this whole idea of the Pointe Gourde principle which comes from the Trinidadian case Pointe Gourde Quarrying and Transport Co Ltd v Sub-intendant of Crown Lands. 
· The PG principle required the court to remove the effect of the expropriatory scheme on the market. i.e. when the govt makes an announcement that it will expropriate, sumt will happen to the value of the land. Gap between govt announces the expropriation and when it actually does so and it is during this time that the MV can be affected. 

· The PG principle is about the court disregarding this fact i.e. the court should not take this effect on the value of the land into consideration. 
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