PUBLIC INTERNATIONAL LAW

CLASS NOTES SUMMARY

Nature, History and Jurisprudence of Public International Law

Int. Law is consensual in nature, there is no vertical body, which imposes the law and therefore treaties are a major source of law.

Dugard’s definition of int. law as a body of rules and principles, which are binding upon states in their relations with one another, is antiquated and falls short. It does not recognize other bodies which are involved in int. law.

The Reparations case (Reparation for Injuries Suffered in the Service of the United Nations 1949 ICJ Report 174) is authority that allows the UN locus standi or legal standing as an international body.

Sources: unilateral and multi-lateral treaties, international custom as shown in Van Bredar v Jacobs a long-established and legal custom that has the general consent of the community can be enforced (eg: Apartheid Convention was adopted even though Sa, Israel and Taiwan did not ratify it). Therefore customs are developed when there is enough consent. There must always be the intention behind the act – opininae iuris – or the cognitive element in order for custom to stand.

Int. law operates on a horizontal plain, while municipal law operates vertically.

Article 2(4) of UN charter states that no state can interfere in another countries domestic affairs, which is at odds with human rights law and contradictory to Human Rights Convention.

Municipal law has mechanisms to enforce judgements and force compliance. Int law has sanctions (literally a penalty) or the U.N. can instruct military action to be carried out.

Sources of International Law

Article 38(1) of the Statute of the Int. Court of Justice (ICJ) is the foundation for sources. However this article does not apply to all courts. Most int. law is made in the ICJ and applies to other courts.

The sources as stated by the article are

1) International treaties and conventions

2) International custom

3) The general principles of law recognized by civilized nations

4) Judicial decisions and teachings of highly qualified publicists

Eg: The Int. Law Commission produces works which can qualify as a source of law under article 38(1)(d) which then is drafted into conventions, another source of law, as under 38(1)(a)

I. Treaties and Conventions: 

Definition: “A treaty is an international agreement concluded between states in written form, governed by international law” (Vienna Convention on Law of Treaties, 1969)

· The problem with this definition is that it only applies to states, and does not include other recognized international organizations, which have int. legal standing. A 2nd Vienna Convention was enacted in 1986 which regulates treaties between int organizations – anybody with legal personality under int. law can conclude treaties. The Vienna convention has certain requirements:

· Parties must have legal capacity

· The treaty must be a written instrument (?)

· The treaty must be signed and ratified

· Treaties must be filed at the UN

· The ‘written form’ requirement is not necessarily prerequisite, since verbal discussions and oral agreements have been seen as a treaty.

The Vienna Convention has been crystallized into a rule of customary int. law therefore even if a state has not ratified the document it is still applicable.

Treaties are like standard form contracts, as one is unable to negotiate the terms, they are binding in total.

Treaties are divided broadly into 3 categories 

i) Contractual – between two or more states

ii) Legislative – law-making treaties

iii) Constitutional – eg: African Charter

The executive of a country negotiates the treaty and signs it. It is then passed to that countries national legislature which ratifies it with a second signature. This is done in order to protect the separation of powers: the legislature makes the law of the country. This division is set out in s 231-3 of the constitution.

II. Customary International Law:
· Under municipal law trade usage is accepted ie: if things happen in a certain way, one can expect them to continue in such a way. Int customary law is similar in that it binds all states, not just signatories to a treaty, if acceptance of the treaty is widespread.

· Nkondo case: Deals with immunity form prosecution when there is an emergency landing in a territory. The SA court looked to see whether there was universal consent to the rule, rather than widespread consent. The customary law was found not to be binding, but was incorrect as it only needs to be widespread, accepted by the majority. The court reasoned that such a situation only happened 4 times and therefore couldn’t be judged, but the issue is with the consistency of the judgment, not the occurrence. This decision is a pre-constitutional decision and the SA courts now have to deal with normative reasoning to ensure that their decision complies with constitutional reasoning. 

· Usus and Opininae Juris: Usus is the physical manifestation of carrying out the custom, while opininae juris is the legal obligation to be bound, the psychological element. One proves the opininae juris element by inferential reasoning: in which one can draw an inference from facts only and if that inference is the only logical one. Therefore the opininae juris must be clear and unambiguous.

· Dugard: “Custom is an important source of law in any undeveloped society.” The law in undeveloped societies is based on custom b/c they have on legislative system to make law, nor one to enforce it.

· Int. law in general has no law making body and no enforcement mechanism and therefore is also unsophisticated.

· Dugard looks at how the consensual nature of int. law can be conferred by conduct. A treaty is a definitive system but custom is more difficult. However many customs have been proved by the court and judicial precedent is persuasive.

· R v Petane: The judgement is conservative and found that SA was not bound by a Covention b/c there was not general consent. This has been criticized as it is seen as settled practice and generally accepted.

· Nduni: Court said that the custom in question was not widely accepted enough and that it must be universal. Wallace uses the asylum case to give clarity to this: there was too much uncertainty and discrepancy to show uniform practice. Rumpff Jsaid that acceptance must be universal – a view seen as unreasonable.

III. Resolutions of the Political Organs of the UN

· GA is the plenary body in which every state is represented. These resolutions are seen as statements on world politics. How do these resolutions affect int. law? They develop customary int. law if there is evidence of both usus and opininae juris. Dugard believes that the voting in the GA is usus, while Wallace sees it as opininae juris. 
· GA resolutions are not binding, and are simply an indication of sentiment and recommendations. SC resolutions under Chapter 6 are also recommendations, however those invoked under Chapter 7 are binding. 
· The use of force can only be authorized in 2 situations is SC authorizes or in self-defense. 
IV. General Principles of Law recognized by Civilised Countries

· Wallace condemns this as a source of law saying that its formulation would undermine principles of int. law. The colonial connotations are seen to be unacceptable in modern times. Rather she merely drops the 2nd part and looks at general principles established through municipal law systems and domestic law.

V. Estoppel

VI. Writers, Qualified Publicists

· These are usually seen as important because the law develops slowly and opinions are necessary to keep up with developments.

· There is no doctrine of precedent in international law ie; no stare decisis. There is also no compulsory jurisdiction or heirarchy of courts. This is shown in the differing opinions in the South-West Africa case and the Barcelona Traction case – the former saying that the state’s involved had no locus standi to take a matter to court, while the latter said the opposite and said that there was an obligation erga omnes that allows every state to have an interest in international matters.

International Law and Municipal Law

· Now we are concerned with the place int. law has in the SA legal order. Does int. law assist a judge in a municipal court to solve a legal problem? According to the Constitution there is a place for int. law in SA.

· There is a distinction between two different schools of thought with regard to int. law:

1. MONIST: This approach believs that it. Law is automatically a part of municipal law – a natural law perspective that belives that there is only one order of law.

2. DUALIST: This approach belives that the two legal orders are different because their subject matter differs. The body of rules apply in different ways. They are not meant to be governed the same: int. law governs states while municipal governs domestic issues.

· Dualism is regarded as positive law. Law is seen as an instruction handed down by the law-maker. The domestic law-maker merely incorporates law. Human Rights law is natural law, which is difficult to incorporate into a positive law system – this is done through treaties.

· Int. law has an impact on South Africa. The state translates the effect of customary int. law through recourse to sections in the Const:

· S 232: Customary int. law is binding law in SA unless it is in violation with the the Constitution or an Act of parliament. ie: it cannot be contrary to any SA law. We interpret human rights in accordance with customary int. law which cannot conflict with our own legislation.

· S 39(1): Int. law can also be interpreted in relation to the Bill of Rights.

· Is s232 that automatically incorporates customary int. law in SA monist or dualist? It seems monist but it is only given effect by a dualist instruction. 

· Every court must prove custom. Int courts according to s 39(1) will heavily sway our courts as they consider those decisions. However we can get around the old decisions of SA law such as Petane and Nduli as there is no doctrine of precedent in int. law.

· Ratification and Incorporation: The treaty binds SA on an int. plane and is incorporated into domestic law through an Act of parliament.

· S 231 deals with how treaties get incorporated:

(1) negotiating and signing is the responsibility of the national executive

(2) An int. agreement binds the Republic only after it has been approved by the National Assembly and the National Council of Provinces

(3) An int. agreement of a technical, admin. Or executive nature, or an agreement which does not require either ratification of accession binds the Republic without approval by the NA & NCOP but must be tabled in reasonable time. (Routine, Self-executing agreements, unsure what they are exactly)

· Harksen Case: Mandela entered into an informal agreement with Germany to extradite him. Harksen claimed that the correct procedure for int. agreements was not followed. CC said that informal agreements are different to treaties.

· AZAPO Case: AZAPO brought an exception to s 20(7) of the TRC legislation on 2 grounds:

(1) S 34 of the Bill of Rights: The right to court. The TRC prevented claims in delict for criminal and civil amnesty which violates the provision that ‘ everyone has the right to have any dispute that can be resolved by the application of law decided in a fair public hearing before a court, or another impartial tribunal or forum.’ The court responded that under the limitation clause in s 36 it could be limited if it was ‘reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom.’ Thus the court limite the right of s 34 in the interest of society as a whole . Moreover the pre-amble of the Interim Const itself makes provision for the TRC.

(2) Granting amnesty by a domestic violates the duty to prosecute. 

· S 233 says that interpretation of legislation must  rather be in line with int. law, over any alternative which is inconsistent with int. law. 

· S 232 says that customary int. law is law unless it is inconsistent with the Const or Act of parliament.

· S 39 (1)(b) When interpreting the BOR, a court tribunal or forum must consider international law.

· International law is more problematic – positive law is interpreted by natural law. However the BOR is natural law. International law will have the greatest effect on human rights in SA. Surely interpreting the BOR should be done with regard to int. law. Int. conventions shape int. law and our own law but can those treaties bind SA if they are not ratified. 

International Personality

· Only states have jurisdiction to stand before a court of international jurisdiction, ie: only states have locus standi b/c they are subjects of int. law. However this is a traditional viewpoint and some int. organizations have locus standi. 

· A territorial entity must be a state in order for int. law to hold that state to an obligation – states are all governed by int. rules which bind states.

· The broad approach is to favour statehood in order to bind them.

· Requirements for statehood in the Montevideo Convention of 1933:

· Permanent population

· Defined territory

· Government

· Capacity to enter into relations with other states

· Only 15 states were party to the Montevideo Convention (it was signed by the American countries) but it has crystallized into a rule of customary law. Acceptance of the provisions and the states has been followed frequently.

· The 4th requirement is the capacity to enter into relations with other states. How does this occur? If a state has been sanctioned under int. law that entity must ipso facto be a state.

· Capacity refers to political independence otherwise there can be no binding treaties (Hong Kong is not politically independent)

· Membership to the UN is only open to states but admission to the UN alone cannot create a state.

· The TBVC states were created by the SA government  according to a statute which conferred independence on them and the formal capacity to enter into a treaty.

· A state can have formal independence which is the theoretical idea that every infrastructure was in place. However there also has to be functional independence which means there must be recognition by other states.

· Recognition must be taken into account in deciding whether there is capacity to enter into relations

· Wallace: adherence to the school of thought that recognition is the only requirement. She believes that state practice supports the declaratory theory. Dugard uses the 4 requirements which includes that of recognition within them. Therefore for constitutive theorists like Wallace recognition is important b/c if one is not recognised, one is not a state. For declaratory theorists (Dugard) when a state meets the requirements of the Montevideo Convention, of which recognition is not an explicit requirement, one is a state.

· S v Banda : One can only commit an act of treason against a state – was Bophutatswana a state under international law in this case? The decision by the Bop High Court was whether its own state was legitimate. Friedman J found that formal independence is enough to create capacity and that functional capacity was not necessary.

· The position in int. law is that recognition probably isn’t that important and there is no objective way of determining whether a state exists as it is too political. As Dugard says “ it is essential to appreciate that political considerations do influence the decision and may prompt a state to recognize an entity.” This is support for the constitutive recognition.

· Lauterpacht talks of a “grotesque spectacle” where there is a situation in which a country is recognised as a state by some and not by others.

· Is the protection of human rights a requirement for statehood? There is not even state practice on the part of the states who saw human rights as a requirement for statehood. Political expedience was the reason and this supports the constitutive theory.

· Declaratists believe that the constitutive school of thought is vague, no objectivity and that it cannot be left up to the political will of states as this leads to the grotesque spectacle. 

· The method of recognition is through concluding a treaty with a particular state – bilateral which enforces immediate recognition. There can only be an express act of recognition, not an implied one.

· Recognition need only happen once.

Collective & Non-Collective Recognition

· Dugard asks whether admission to the UN confers statehood? Rather the question should be whether recognition of statehood allows admission.

· Article 3 – Regulates original members; Article 4 is when a country can meet requirements for subsequent membership. However both these articles are only open to states. Therefor is membership to the UN a requirement for recognition as a state? Rather it is an objective issue and some states recognize a state and others don’t – the ‘grotesque spectacle’

· The UN charter makes provision for colonisation by allowing member states to administer the mandated territories it was giving an implicit recognition of colonialism.

· Resolution 1514 outlawed colonialism (90 states to 0 with 9 abstentions) and the UN welcomed forer colonies with open arms in a mass collective recognition. However little attention was given to whether or not a new state met the requirements of the Montevideo Convention.

· Argument between constitutive and declaratory schools: Dugard makes the point that state practice favours the declaratory school of thought, but now it seems that the constitutive perspective holds sway – collective recognition seems to confer statehood. 

· UN process occurs in such a way: SC recommends a state for membership; the GA votes & with a simple majority of 51% that state can be accepted. This is state practice (usus) and can be considered customary int. law. Thus membership of the UN is settled practice and recognition and the objective criteria of Montevideo are outdated somewhat.

· However settled practice is not the only way to create customary int. law there must also be opinio juris. States must have a legal obligation to recognize, not merely a political motivation.

· Would admission to the UN automatically confer statehood? Collective recognition solves 

· the constitutive problem (which makes provision for ambiguity) b/c if the UN admits you as a member you are given reciprocal recognition, there is no grotesque spectacle

· the declaratist problem whether new states should meet all 4 requirements of Montevideo and another one of human rights record which would entail a stricter standard for new states and a hypocritical outlook by those who do not conform with the same standards but are still themselves members. 

· the issue of political motivations is eliminated because one is accepted as a state as soon as it enters the UN and there cannot be political considerations surrounding this.

· BUT the GA is not a world legislative boy which can confer statehood. The resolutions can become customary int. law

· Collective Non-recognition: The only grounds on which the UN denies membership are the ipso facto requirements which make you a state. In int. law a jus cogens confers an obligation erga omnes which is a certain basic norm upon which obligations are created. Norms which followed by the UN:

1. prohibition on aggression (TRNC)

2. prohibition on the acquisition of territory by means of force (Israel)]

3. prohibition on systematic racial discrimination & the suppression of HR

4. prohibition on the denial of self-determination.

Self-Determination

· Perhaps the process of Western democracy is incompatible with African society.

· Arbitrary boundaries drawn up by the colonial powers in the scramble for Africa resulted in friction between various tribes placed in one territorial entity and some of which were ultimately subordinated under the system of the democratic majority.

· Rwanda: split into 3 under different colonial powers. The Hutu’s take power as the majority and the Tutsi’s become subservient. Democracy denies the Tutsi’s any autonomy.

· Self-determination can lead to the state creation process: 

Q1: Does the right to self-determination have a role to play in the creation of new states in a post-colonial world? OR

Q2: Does the right to self-determination give a politically disaffected ethnic minority within a state the right to secede form that state and create a new state?

· To decide whether there is a rule of law which governs this question we need to look at the sources – treaties and conventions, (UN Charter; ICCPR; Resolution 1514; African Charter) custom as the primary rules of int. law – the parties have to have ratified the conventions or there must be a rule of customary int. law.

· Interpret the right to self-determination. Also look at cases – Namibia Opinion; Western Sahara Case which deal with the right in a colonial context and East Timor Case, Reference re Secession of Quebec which were decided after colonialism.

· Dillard J in Western Sahara said that “it is for the people to determine the destiny of the territory and not the territory to determine the destiny of the people.” Dillard believed that the right of self-determination has emerged as ‘a norm of international law…applicable to the decolonisation of those non-self-governing territories which are under the aegis of the UN’

· Resolution 1514 allows self-determination but qualifies it with the declaration that an attempt aimed at a partial or total disruption of the national unity and territorial integrity of a country is incompatible with the principles and purposes of int. law.

· Burkina Faso & Mali: Mali said that the river, which was the boundary between the two countries, was incorrect and wanted to move it. However the rule of uti possidentis always takes precedence. The right to self-determination does not mean the moving of boundaries. 

· Quebec: Is the will of the people a sufficient basis for secession. There is a difference between internal and external self-determination. Internal is the right to participatory democracy, while external is to break away and form one’s own state.

· The right to self-determination does not include or authorize the right of secession from an existing state by a racial\ ethnic minority. The UN does not expressly give states the right to secede but it does not prohibit secession. But if it is in the interest of world peace and if there has been a systematic violation of HR a state can secede.

· Eritrea: UN accepted that it failed to hold a referendum in Eritrea, which would have made it independent. Secession would make Eritrea independent, end the conflict and stop the human rights violations.

Recognition in Municipal Law

*** missed lecture***
· The Orthodox Rule: Luther v Sagor – 
· FACTS: The Plaintiff was the owner of a timber factory who sought asylum in Britain. The Defendant did business with the USSR and imported a huge consignment of timber form Russia. The P claimed rei vindicatio that he was the original owner of the timber. The D replied that the USSR was the original owner. The P rebutted this argument saying that ownership remains with him because there was no recognition of the USSR govt.

· RULING: The acts of unrecognised govt will not be recognized in the municipal court of a country. In 1921 Russia was recognized as a de facto govt. The legal question was whether there was retrospective recognition of acts 2 years previously. The appeal court found that the act or recognition had retrospective effect to 1917.

· From the point of recognition the govt has locus standi to represent a dispute – even if it occurred prior to recognition

· Application of the Orthodox Rule: Adams v Adams - Divorce order not recognized b/c given by a Rhodesian Judge appointed by the Smith govt.

· Exceptions to the Orthodox Rule: 
· Namibia Opinion - The court was clear that there has to be a distinction between political acts and non-political decisions, which affect ordinary inhabitants. The ICJ said that to do simple justice between people, we must afford recognition.

· Carl Zeiss Case – Wallace calls this the agency exception – states are agents of a principal which is recognised and acts on behalf of the principal which is always attributable to the principal. East Germany was a Communist coutry which was merely an agent of the USSR.

· Discussion: GUR Corporation – 
· FACTS: A private company contracted with Govt of Ciskei – can the company institute an action in a municipal court in England?

· Steyn J asked 2 questions:

1. Does Britain recognize the Republic of the Ciskei? “ Her Majesty’s Government does not recognize Ciskei as an independent sovereign state either de jure or de facto”

2. Who is in fact the government of that territory? ie: Does the Carl Zeiss exception apply? The executive certificate showed that Britain had not taken a formal position as regards to the exercise of governing authority over Ciskei – ambiguous and therefore allows interpretation by the judge. 

· The US treat this issue pragmatically. They recognize the act of a government if it doesn’t make sense not to. If it flies in the face of logic to prejudice your own citizens if you don’t recognize a Govt.

