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[zFNz]Flynote : Sleutelwoorde

Contract - Formation of - Offer - Such made during the  E course of negotiations - Whether acceptance of such should give rise to an enforceable contract is a question to be decided upon the facts of the particular case - Promise made during aborted negotiations - When such will constitute a concluded contract on those terms.

Damages - Proof of - Accountant testifying to the value of  F cattle - Qualifications not challenged - Whether that a proper substitute for real competence - Evidence itself not challenged - Such not necessarily curing intrinsic defects.

Evidence - Expert opinion - Accountant testifying to the value of cattle - Evidence not challenged - Such not necessarily curing intrinsic defects.

Evidence - Witnesses - Qualifications - Accountant  G testifying to value of cattle - Evidence not challenged - Whether that a substitute for real competence queried.

[zHNz]Headnote : Kopnota

Whether an undertaking amounted to an offer made animo contrahendi, which upon acceptance would give rise to an enforceable contract, or was merely a proposal made while the parties were in the process of negotiating and feeling their way towards a more precise and comprehensive agreement, is essentially a question to be decided upon the facts of the  H particular case, that is, the particular acts or conduct of the parties and the surrounding circumstances.

Before the Court will conclude that a promise, made during the course of aborted negotiations, is effective as an independent and substantive contract, it must be satisfied as a matter of probability that the parties - and especially the promissor - intended the promise to constitute a concluded bargain on those precise terms, that no additional material terms were intended to be agreed upon and that they were content to stand by that bargain irrespective of the course that further negotiations might take.

Where an accountant had testified as to the value of certain cattle, and his evidence had not been challenged by the other party, the Court expressed doubt as to
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whether the failure to challenge the qualifications of a witness was a proper substitute for real competence and did not think that the absence of challenge to the evidence itself necessarily cured intrinsic defects.

The decision in the Eastern Cape Division in North Cape Livestock Co-operative Ltd. v Pitout, reversed.  A 

[zCIz]Case Information

Appeal from a decision in the Eastern Cape Division (EKSTEEN, J.). Facts not material to this report have been omitted.

J. J. Nepgen, for the appellant: It was common cause that appellant was unable specifically to perform the contract, and that respondent was compelled to rely on its alternative claim  B for payment of damages because the agreement related to specific cattle which were not in existence at the time of the trial. The Court a quo correctly held that the onus was on respondent to establish the value of the cattle to be sold in terms of the agreement in order to prove the damages suffered by respondent. The Court a quo erred in holding that respondent had discharged this onus which rested upon it. In coming to  C this conclusion, the Court a quo relied on the evidence of Havenga. Havenga was an accountant in the employ of respondent at the time of the visit during December 1974. There was no justification whatsoever for holding that Havenga was a person qualified to estimate the market value of cattle he had seen. (a) On the evidence the only qualifications possessed by  D Havenga were those enabling him to be employed as an accountant. (b) No attempt was made on behalf of respondent to show that Havenga had any such qualifications as those attributed to him by the Court a quo. (c) In fact, Havenga was not called by respondent to give evidence of the market value of the cattle he had seen, but was called to testify that the  E agreement relied upon by respondent had in fact been concluded, this being the sole purpose of Havenga's evidence. (d) Havenga's statement as to the value of the cattle seen by him was not even considered by Botha to be reliable, and was clearly, on all the evidence, considered to be only an estimate or a guess. (e) No evidence whatsoever was led to show on what basis Havenga arrived at this estimate or on what factors he relied in arriving at such estimate. The reason for this was  F that the purpose for which Havenga was called was not to testify as to the value of the cattle in respect of which the agreement had been concluded. There was no difficulty in the way of respondent proving its damages, and this could easily have been done by leading additional evidence which, if it had been led, would have afforded the Court a basis upon which to  G estimate and award damages, Accordingly, the Court a quo should have held that respondent had failed to prove its damages. Mkwanazi v Van der Merwe and Another, 1970 (1) SA at pp. 631E - 632D; Flemington v. The Carpet Co. (Pty.) Ltd., 1972 (1) SA 249; Rangeland Ltd. v Henderson, 1955 (3) SA 134.

As to the alternative ground, it is trite that damages in lieu  H of performance are intended to place the innocent party to the contract in the same position that party would have been if the contract had been performed, and without undue hardship to the defaulting party. Victoria Falls & Transvaal Power Co. Ltd. v. Consolidated Langlaagte Mines Ltd., 1915 AD at p. 22. In the present case, if the contract had been performed, an amount of money would have been paid to respondent. Therefore no difficulty arises in so far as the question of substituting payment of damages
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for performance, as performance of the contract would have been payment of money. That amount of money was the proceeds of the cattle sold.

J. P. de Bruin, for the respondent: Die Hof a quo was korrek in sy benadering, nl., dat die hoofgeskilpunt was of appellant die  A beweerde onderneming gegee het - 'n geskilpunt wat 'n feitevraag daargestel het wat beoordeel moes word met inagneming van die beskikbare getuienis. By beoordeling van die vraag of respondent daarin geslaag het om die bestaan van die onderneming te bewys, was die Hof a quo duidelik gedagtig daaraan dat nie alleen die bewyslas op respondent gerus het nie  B maar ook terdeë wat die inhoud en betekenis van daardie bewyslas is. Cotler v Variety Travel Goods (Pty.) Ltd. and Others, 1974 (3) SA op bl. 629H. In sy bevinding dat die respondent hom van sy bewyslas gekwyt het, het die Hof a quo wat in die bevoorregte geleentheid was om die getuies persoonlik waar te neem, bevind dat die getuies wat namens respondent getuig het eerlike en betroubare getuies was en dat  C appellante en haar twee kinders wat getuig het onbetroubare en weersprekende getuienis gegee het. In gevalle waar 'n verhoorhof in 'n feitevraagstuk 'n bevinding oor geloofwaardigheid gemaak het, is hierdie Hof se benadering soos uiteengesit in, bv., Taljaard v Sentrale Raad vir Koöperatiewe Assuransie Bpk., 1974 (2) SA op bl. 451H.; Parkes v Parkes,  D 1921 A.A. op bl. 75. Die getuienis wat respondent aangebied het aangaande skade het 'n prima facie saak uitgemaak en by gebrek aan weerleggende getuienis het die saak 'n afdoende saak geword. R. v Roberson, 1958 (1) SA op bl. 678. Dit blyk uit die Hof a quo se uitspraak dat die geleerde Regter die kwessie van skade op twee verskillende basisse benader het. Dit word ter oorweging gegee dat beide benaderings korrek is. Die Hof a  E quo het staat gemaak op die getuienis van Havenga wat respondent se rekenmeester was. Uit die blote feit dat Havenga eers alleen gestuur was om John Pitout te besoek en daarna weer op 9 Desember 1974 saam met Botha en Obbes na appellante en John Pitout gegaan het, blyk dit met respek dat sy werk nie beperk was tot wat normaalweg as rekenmeesterswerk beskou word  F nie. Dit is duidelik dat appellante op 'n oorwig van waarskynlikhede op die minste die waardasies van R170 per stuk vee aanvaar het. Op 'n oorwig van waarskynlikhede is die vee waaroor dit gegaan het ook genoegsaam geïdentifiseer. Die Hof a quo was dus korrek in sy bevinding dat, afgesien van die feit dat appellante die opbrengs van die veiling gewaarborg het, sy,  G waar sy die ooreenkoms repudieer het haar nie nou kan beklaag dat 'n beraming van R170 per stuk vee te hoog is nie. Dit moes derhalwe binne haar beskouing gewees het dat by verbreking van die ooreenkoms respondent skade sou ly ten bedrae van R12 240, synde die opbrengs wat sy gewaarborg het. Victoria Falls and Transvaal Power Co. Ltd v Consolidated Langlaagte Mines Ltd, 1915 A.A. op bl. 22; Shatz Investments (Pty.) Ltd. v.  H Kalovyrnas, 1976 (2) SA op bl. 551 e.v.; Lavery and Co. Ltd. v Jungheinrich, 1931 A.A. 156. Wat Havenga se getuienis met betrekking tot die waarde van die beeste betref word die volgende ter oorweging gegee: (a) Hy was respondent se rekenmeester en die waarskynlikhede is dat hy uit hoofde van sy amp ten minste vertroud was met die op daardie stadium heersende markpryse van vee. (b) Hy het die beeste ten opsigte waarvan hy die waarde geskat het gesien en die waarskynlikhede is dat hy sy skatting gebaseer het met in aanmerkingneming van hulle grootte, kondisie, ens. (c) Nòg sy bevoegdheid
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om 'n skatting te maak, nòg die resultaat van sy skatting is in kruisverhoor aangeval wat onder andere die gevolg kon gehad het dat respondent onder die indruk gelaat is dat geen verdere getuienis in die verband nodig is, Schmidt, Die Bewysreg, bl. 217; R. v. Ngema, 1960 (2) SA op bl. 266. Die getuienis oor  A die waarde van 'n saak hoef nie noodwendig deur 'n deskundige gegee te word nie. Schmidt, a.w., bl. 326 e.v.; Bondcrete (Pty.) Ltd. v City View Investments (Pty.) Ltd., 1969 (1) SA 134. In die geheel gesien, is daar genoegsame getuienis voor die Hof a quo geplaas om dit in staat te stel om die skade wat gely is, te bepaal sonder om op blote raaiwerk staat te maak.  B Mkwanzi v Van der Merwe and Another, 1970(1) SA op bl. 631; Hersman v Shapiro and Co., 1926 T.P.A. 367.

Nepgen, in reply.

Cur. adv. vult.

Postea (September 29).  C 

[zJDz]Judgment

CORBETT, J.A.: In the Court a quo (the Eastern Cape Division)judgment was granted against appellant and in favour of respondent for payment of the sum of R12 240, together with interest a tempore morae, costs and interest on costs.  D Appellant appeals to this Court against the whole of the judgment and order of the Court a quo.

Respondent (plaintiff below) is a co-operative society, which has its registered office at Vryburg and regional offices at Kuruman and Kimberley. It carries on business as livestock auctioneers.

Appellant (defendant below), a widow, lives on the farm  E "Belfast" in East Griqualand, near to the Natal border. She and her late husband, who died in December 1971, had been married in community of property. At the time of his death their joint estate included four farms situated in East Griqualand and Natal, and certain cattle. A half-share of these assets belonged to appellant by virtue of the community. In terms of the will of the late Mr Pitout the other half-share  F devolved upon his five children, subject to a usufruct in favour of the appellant. The children consisted of three boys and two girls. It was arranged between appellant and her sons that they would hire from her the farms, which were divided into three farming units, and the stock, which was similarly divided among the sons. In terms of these arrangements the sons  G were obliged to pay to her an annual rental.

The eldest son, John Pitout, occupied a farm fairly close to "Belfast". He was described in evidence as "the black sheep of the family" and he does appear to have been thoroughly irresponsible - and unsuccessful - in financial matters.  H On several occasions prior to the events presently in issue appellant had felt compelled to come to his assistance financially and it seems that she suffered loss in doing so. He was also generally in arrear with his rent and on occasion had disposed of cattle belonging to his mother without her consent. In fact, the present litigation between the parties has its origin in the financial dealings of John Pitout. The undisputed facts in regard thereto are the following.

During August 1974 John Pitout approached one Botha, the manager of respondent's regional office in Kimberley, with a view to purchasing goats
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at the public auction sales conducted by respondent. Pitout stated that he had a big market for goats in Natal. At Pitout's request Botha gave him the name of a certain D. W. du Toit of Barkly West, whom he recommended as a reliable buyer. It was a  A usual practice among, for instance, Natal buyers to appoint a local buyer to do the purchasing in Kimberley.

Thereafter Pitout purchased extensively at respondent's sales and by the beginning of December 1974 had run up debts amounting to approximately R25 000 in respect of such transactions. This amount was made up (speaking in rough  B figures) of R17 800 owed to respondent's Kimberley office, R4 800 owed to the Kuruman office and R2 500 owed to D. W. du Toit. Respondent was not, however, under any obligation in regard to the amount owed to Du Toit.

Botha was away on leave during September and October and it was only after his return that he discovered that Pitout owed this  C large amount and that respondent was having difficulty in obtaining payment of what was due to it. Accordingly, during November 1974, he sent one Havenga, the accountant at respondent's Kimberley office, to visit Pitout on his farm and attempt to recover the amounts owing. Havenga went to the farm but found that Pitout was not at home and was unable to locate him. Havenga therefore failed to accomplish anything on this visit.

 D Early in December 1974 Botha decided to go himself and he took with him Havenga and Mr. T. J. Obbes, a partner in the firm of attorneys that acts for respondent. Before they left an attempt was made to reach either John Pitout or his mother on the telephone, but without success. On 9 December 1974 they  E proceeded to Durban by air and then travelled from there by car to appellant's farm, "Belfast". Botha explained in evidence why they went to see the appellant. He said that he realised that he would have great difficulty in getting the money from John Pitout. While they were in Durban they had visited a fellow co-operative, generally known as "Stock Owners", and  F this was the information which he had gleaned there. He had also gained the impression that appellant probably had something to do with this transaction and he hoped either to get her co-operation in the recovery of the money or even to obtain it from appellant herself.

They arrived at "Belfast" in the late afternoon of 9 December. Appellant was at home, together with her son, Guy, and her younger daughter, Stella. Botha and his two companions were  G invited into the house and they eventually left some two to three hours later. During this period certain discussions took place, in which not only the aforementioned six persons took part, at various stages, but also John Pitout himself, he having been called from his nearby farm during the course of the evening.

It is at this point that the facts cease to be common cause. Widely divergent accounts were given by respondent's witnesses,  H Botha, Havenga and Obbes, on the one hand, and appellant and her witnesses, Guy Pitout and Stella Pitout (now Mrs. Wasling), on the other hand, of the nature and course of these discussions and of various matters collateral thereto. These divergencies raised sharp questions of credibility. The learned trial Judge (EKSTEEN, J.) fully considered these conflicts and came to the conclusion that he should prefer the version given by respondent's witnesses. Although appellant's counsel attacked this conclusion in his heads of argument, he did not appear to press the attack with much enthusiasm
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before us. And I am inclined to think that there are insufficient grounds for disturbing the general findings of EKSTEEN, J., as to the credibility of these witnesses. It is not necessary to decide this point, however, as there are, in my view, other reasons why the appeal should succeed. In elaborating these, I shall, therefore, proceed on the  A basis that the account of the discussions given by respondent's witnesses is the correct one. In outline, their account is the following. (Although the discussions were conducted in English, respondent's witnesses gave their evidence in Afrikaans.)

After their arrival at the homestead and the usual  B introductions and having been invited inside, Botha, who seems to have acted as the chief spokesman, then explained the purpose of their visit.

He told appellant about the goats purchased by John Pitout and his failure to pay for them and stated that he had come to discuss the matter with her. He enquired where John was and was told that he had  C gone to fetch a horse. It was then decided that John ought to be present at the discussions and Guy Pitout went to fetch his brother. This was not long after their arrival at the farm. There were further discussions about John's dealings with respondent, his failure to pay the purchase price of the goats on what were cash transactions, about negotiations between him and Havenga and broken promises on John's part. Appellant responded by  D telling them that previously John had caused her much trouble and that at times she had been compelled to step in the breach and take upon herself certain of his liabilities. She told of her various farms and how they would ultimately be inherited by her children.

There was still no sign of John and Guy had not returned.  E Stella telephoned John's farm a number of times without success. Conversation turned to other topics, unconnected with the business in hand. The visitors were then invited to supper. During supper appellant volunteered the information that there were some 144 head of cattle on the farm hired by John. 72 of these belonged to her and were hired by John. She asked the visitors what these cattle were worth. Havenga stated that he  F had seen them on his visit in November and expressed the view that they were very fine animals ("baie mooi beeste"). He estimated their value at between R180 and R200 per head. Botha proposed that for safety's sake they be valued at R170 per head. Appellant then stated:


"Well, what I can do is to guarantee you the proceeds of 72  G head of cattle at that price. We will make a sale and sell the cattle."

Botha then asked:


"Do you guarantee the amount of 72 head of cattle at R170 each?"

To which appellant replied:


"Yes, that I guarantee."

The discussion then turned to goats. It was mentioned that  H there were a number of goats on John's farm. The exact number was unknown but appellant and Stella seemed to think that they numbered about 200. Appellant stated that she would see to it that the goats were also sold and the proceeds paid to respondent but she did not guarantee this ("sy het dit nie gewaarborg nie"). The goats in question were those that remained from the purchases made by John Pitout from respondent. They were John's property but Botha's impression was that the appellant intended to use her influence with John to cause him to act honestly and sell the goats
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and pay the proceeds to respondent.

Calculations were then made. The cattle were reckoned to yield R12 240 (i.e.72 head at R170 per head) and the goats were estimated to produce a minimum of R3 000. This left a shortfall  A of approximately R10 000. Afterwards Havenga and Obbes went off in search of John and Botha remained behind.

Eventually they returned with John. From the start John appears to have adopted a somewhat truculent attitude. Upon arrival he immediately ordered his mother and sister out of the room,  B despite Botha's protestations. He averred that he had the previous week transferred R2 000 to respondent's bank and had offered (per telegram) to liquidate the balance at the rate of R2 000 per month. There was some argument about this. Botha rejected the offer and said that he intended to take further steps. John replied that Botha should accept the offer because, if he went to Court, he would get no more than R5 per month.  C Botha countered by saying that he would sequestrate him and that then there would at least be a proper investigation of his affairs. Botha then asked that appellant be called in and informed of the position. She returned and Botha told her that he had done his duty in trying to settle the matter in a decent manner ("op 'n ordentlike wyse") but that no solution had been  D found and that he was going ahead. She replied curtly that he had better just do that and walked out of the room. Botha was taken aback by the change in her attitude after John's arrival. Botha and his two companions then left.

Shortly thereafter and while they were driving away from the farm, Botha asked Havenga and Obbes whether they realised that  E appellant had guaranteed the proceeds of 72 cattle. Havenga confirmed this. Obbes did too but stated that it was merely a verbal undertaking.

Upon their arrival in Pietermaritzburg next day (i.e., 10 December) enquiries were made about the money transfer of R2 000 which John alleged had been made. The bank had no knowledge  F of this but it later transpired that such a transfer had been made. At the same time instructions were given to attorneys in Pietermaritzburg for summons to be issued against John Pitout and for an application to be made, in terms of certain provisions of the Co-operative Societies Act, for the attachment of the goats purchased from respondent and still in his possession. Pursuant to these instructions default judgment  G was obtained on the summons in an amount of R20 738,99; and an order of attachment was granted, but to no avail, since no goats were found on the farm when it was sought to enforce the attachment order. Ultimately and at the instance of another creditor, John Pitout was sequestrated, the final order having been granted on 22 August 1975. He was subpoenaed to give evidence on appellant's behalf but did not attend at the trial. At that time he was living in Rhodesia.

 H On 10 December, and partly on the journey back to Kimberley and partly after his return, Botha made certain notes, giving a full and fairly detailed account of their visit to "Belfast" and the discussions which took place there. Within a day or two he submitted these notes, for comment, to Havenga and Obbes. They duly confirmed the correctness of the notes, Obbes making one comment in the form of an attachment to the notes (I shall return to this later). Prior to giving evidence, respondent's witnesses refreshed their memories from the notes and, without objection, actually
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used the notes in Court in giving their evidence. The notes were handed in as an exhibit (exh. A).

On 11 December (the day after his return to Kimberley) Obbes gave instructions to his correspondents in Grahamstown (Messrs. Wheeldon, Rushmore & Cole) for a letter of demand to be  A addressed to appellant. This was done on 13 December, the body of the letter by Messrs. Wheeldon, Rushmere & Cole reading:


"We refer to the discussion which you had with Messrs. Botha, Obbes and Havenga on the evening of 9 December 1974 on the farm Belfast. Our instructions are that you undertook to sell 72 head of your cattle and to pay the proceeds of such sale over  B to our clients in reduction of your son's indebtedness.


Our clients have instructed us to call for payment of the proceeds of the said sale to be made to our offices on or before the 13th January 1975 failing which legal proceedings will be instituted against you."

This letter was returned marked "onvoldoende adres". On 20 January 1975 another letter of demand in the same terms was sent. This was received by appellant but she ignored it.  C Respondent then instituted action.

In respondent's particulars of claim, as amended, the cause of action is pleaded thus (appellant and respondent being referred to as defendant and plaintiff respectively):


"5. On or about 9 December 1974 and on the aforesaid farm Belfast the defendant, in terms of an oral agreement  D between the parties, undertook to sell 72 head of cattle belonging to her and to pay the proceeds of such sale over to the plaintiff in partial payment of the said Pitout's aforesaid indebtedness to the plaintiff.


6. It was an implied term of the said agreement that the plaintiff would effect the aforesaid sale within a reasonable period.


7. Despite the lapse of a reasonable period and despite demand  E the defendant has failed to sell the said cattle and or to pay the proceeds of such sale over to the plaintiff.


8. In the event of the defendant failing to sell the said cattle and to pay the proceeds of such sale over to the plaintiff, the plaintiff will sustain damage in the sum of  F R12 240."

In its claims (disregarding prayers for interest and costs)

respondent asked for an order calling upon appellant to sell 72 head of cattle belonging to her and to pay the proceeds of the sale to respondent and, in the event of the proceeds being less than R12 240, an order that appellant pay to respondent the amount of any such shortfall.  G In the alternative respondent asked for an order that, in the event of appellant failing to sell the cattle and pay the proceeds thereof to respondent or in the event of appellant selling the cattle and paying the proceeds to respondent and the amount being less than R12 240, appellant pay the sum of R12 240 or, alternatively, such amount as may be necessary to make up the shortfall.

During the course of the trial it became apparent that the  H appellant no longer possessed the cattle which had been hired to John. He had disposed of them prior to his sequestration. The trial Court accordingly held that the relief primarily claimed by respondent could not be granted. In terms, however, of the alternative claim, which was treated as a claim for damages, the Court awarded respondent the sum of R12 240.

It is evident from the evidence of respondent's witnesses (i) that the discussions which took place at "Belfast" on the evening of 9 December
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were initiated with the intention of negotiating a satisfactory settlement of John's entire indebtedness, to respondent at any rate; (ii) that the undertaking given by appellant in regard to the sale of 72 cattle (for convenience of future reference I  A shall call this "the undertaking") was not regarded as bringing the negotiations to an end but merely as a stage in the negotiations, the next stage being a discussion with John to obtain a satisfactory arrangement for the liquidation of the outstanding balance owing; (iii) that the intention (on respondent's side, at any rate) was that once this had all been satisfactorily concluded, a written contract would be drawn by  B Obbes and signed by the parties; but (iv) that, after the advent of John, his uncooperative attitude cut short the negotiations and prevented their completion.

In addition to the evidence which has already been referred to, there are clear indications in the record to support the above-stated conclusions.

 C [The learned Judge set out this evidence and continued.]

The question which arises, accordingly, is whether the undertaking, given as it was during the course of uncompleted negotiations, had, or has been shown to have had, contractual force. Was the undertaking an offer made, animo contrahendi, which upon acceptance would give rise to an enforceable  D contract, or was it merely a proposal made by the appellant while the parties were in the process of negotiating and were feeling their way towards a more precise and comprehensive agreement? This is essentially a question to be decided upon the facts of the particular case. As Prof. Corbin so succinctly put it in his treatise on Contracts vol. 1, sec. 23, pp. 67 - 8):


"The determination of whether a certain communication by one  E party to another is an operative offer, and not merely an inoperative step in the preliminary negotiation, is a matter of interpretation in the light of all the surrounding circumstances. Since two cases are never identical in the exact words used, in the existing relations and history of the parties, in the circumstances surrounding the communication, the decision made in one of them can never be regarded as a conclusive precedent for the other."

 F Williston, Contracts, 3rd ed., vol. 1, sec. 27, p. 61, draws a similar distinction by saying:


"Frequently negotiations for a contract are begun between parties by general expressions of willingness to enter into a bargain upon stated terms and yet the natural construction of the words and conduct of the parties is rather that they are inviting offers, or suggesting the terms of a possible future bargain, than making positive offers."

And so, too, American Jurisprudence, 2nd ed., vol. 17, sec. 25, p. 360:


 G "Broadly speaking, preliminary negotiations as to the terms of an agreement do not constitute a contract, although this does not preclude the formation of a binding contract during negotiations. The nature of the particular acts or conduct and the surrounding circumstances are to be considered to determine whether there was in fact a contract, in solving the problem of interpretation which arises where it is claimed that a contract was made during negotiations."

An example in our law of an offer and acceptance, made during  H the course of negotiations, which in the circumstances were held not to amount to a concluded contract, is afforded by the case of O.K. Baaars v Bloch, 1929 W.L.D. 37. This concerned an alleged sale of shares in a company owning a portion of a building in Eloff Street, Johannesburg. The transaction was negotiated by the owner of the shares, Bloch, and an agent, one Marcus, acting for the purchaser. Marcus went to see Bloch and they discussed for some time what price Bloch wanted for the shares. Eventually Marcus said
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"Look here Bloch, we have been arguing this matter quite long enough, close at 43 (meaning £43 000) and we will take £ 500 commission";

to which Bloch replied "All right". It was claimed that this constituted a concluded contract for the sale of the shares. It appeared from further evidence, however, that Marcus recognized  A that there were a number of matters which had not been discussed at this interview and which would have to be discussed by the parties or their lawyers and that, when agreement on them had been reached, they would have to be embodied in a deed of sale. It was accordingly held that no concluded contract had been made. (See also Joubert v Enslin,  B 1910 AD 6 at pp. 23 - 4; Margate Estates Ltd. v Moore, 1943 T.P.D. 54; Challenor's Estate v Commissioner for Inland Revenue, 1960 (1) SA 13 (N) at p.23; and cf. Clifton v Palumbo, (1944) 2 All E.R. 497). In Blundell v. Blom, 1950( 2) SA 627 (W), MILLIN, J., stated, with reference to O.K. Bazaars v Bloch, supra, and other cases on the same lines (at p. 632):


"Those are cases where it was found on investigation of the  C facts that the parties had negotiated and had come to terms on certain main features of their contract, but had clearly contemplated that there were other points outstanding which would have to be agreed upon between them before a binding contract came into force."

Nevertheless, as is emphasized in the authorities quoted above, each case must depend on its own facts, i.e., the particular acts or conduct of the parties and the surrounding  D circumstances. Reverting to the facts of this case, I have accepted (as found by the Court a quo) that the evidence establishes that the appellant did give the undertaking, as testified to by Botha. The important point to be noted, however, is that, as already emphasized, the undertaking was given in the course of negotiations which had as their aim the  E overall settlement of respondent's entire claim against John Pitout; and that these negotiations were interrupted and cut short by the attitude adopted by John upon his arrival. This interruption not only put an end to the endeavour to arrive at a satisfactory arrangement for the liquidation of the remainder of John's indebtedness but also precluded the intended  F incorporation of the whole agreement in a written contract. It seems to me that, in circumstances such as these, before the Court will conclude that a promise (such as the undertaking), made during the course of the aborted negotiations, is effective as an independent and substantive contract, it must be satisfied as a matter of probability that the parties - and especially the promisor - intended the promise to constitute a concluded bargain on those precise terms, that no  G additional material terms were intended to be agreed upon and that they were content to stand by that bargain irrespective of the course that further negotiations might take.

In this case the ascertainment of the probable intentions of the parties is complicated by the fact that the promisor (the  H appellant) denied ever having given the undertaking. There are, however, a number of objective factors which tend to indicate that the parties, particularly the appellant, probably did not regard the undertaking as a concluded bargain. These are:


(1)
At the time when Botha first spoke to appellant of John's indebtedness she had no knowledge of the true facts. One of the reasons why John was called to the discussions was probably to get confirmation from him of the facts alleged by Botha. And it seems unlikely that
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appellant would have finally committed herself to the terms of the undertaking before obtaining such confirmation.


(2)
Another reason for summoning John was to obtain his co-operation in selling the goats and making provision  A for the liquidation of the remaining indebtedness. It seems improbable that appellant would have been content to pay R12 240 towards the settlement of John's indebtedness if she knew that John was adopting a defiant attitude himself and as a result was facing the prospect of sequestration. Until the matter had  B been discussed with John appellant would not have known what attitude he was going to adopt; and, in the circumstances and bearing in mind past experiences, it seems improbable that she would have committed herself irrevocably to the undertaking before John's arrival.


(3)
The terms of the undertaking were left very much in the air. Thus, for example, there did not appear to be  C any unanimity among respondent's witnesses as to what the so-called "guarantee" meant and what would happen, for instance, in the event of the proceeds of the sale of the 72 cattle falling short of the "guaranteed" figure of R12 240. Botha took the view that she would  D only be liable for the lesser amount. Obbes, on the other hand, thought appellant would be liable to make good any shortfall that there might have been. He was asked how this was to be done; whether she was expected to write out a cheque for the shortfall. His reply was that this was not discussed. Havenga, after some initial uncertainty, expressed the same view as Obbes but then did a hasty, and somewhat undignified,  E volte-face when confronted with what Botha had said on the subject. It seems clear to me that no-one had really given proper thought to what was meant by the guarantee, or how it was to be implemented, at the time when the undertaking was proposed. These were probably matters that were intended to be thrashed out when the agreement was finally concluded and reduced to writing. It is also of some significance that this  F guarantee was not referred to in the letter of demand; nor was it alleged in respondent's particulars of claim, though, curiously enough, there are prayers claiming the shortfall, should the cattle realise less than R12 240.


(4)
There is a similar uncertainty as to precisely which cattle were intended as the subject-matter of the  G undertaking. Although in evidence Botha and the others indicated that they understood the undertaking to relate to appellant's own cattle, i.e., her half-share of the 144 hired to John, the notes (exh. A) are equivocal. In the body of the notes appears the following




"Tydens aandete het mev. Pitout, terwyl ekself, sy, Stella, mnr. H. en mnr. O. aan tafel was, bereken dat daar 72 beeste van John op die plaas is wat hy van haar huur."




The comment of Obbes attached to the notes reads:




"Ons kan net byvoeg dat die beeste mev. Pitout se eiendom is en dat sy baie uitdruklik daaromtrent was dat sy die beeste aan John 'verhuur' en bereid is om sy helfte van 144 beeste te verkoop."




(My italics in both quotations.)




No doubt these uncertainties would also have been ironed out when the agreement was finally concluded and reduced to writing.
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(5)
Whatever the identity of the cattle to be sold in terms of the undertaking, they were at the time under lease to John. Consequently, his consent to the proposed sale would have been necessary. Presumably, this was another reason why he was summoned. Until he gave consent it is difficult to see how appellant  A could have given an unqualified promise in terms of the undertaking.


(6)
Finally, there is the conversation in the motor car while Botha and his companions were driving away from "Belfast", which has been recounted. To my mind, it is illuminating. It savours rather of an attempt to salvage something from the wreck of the negotiations  B than of a firm conviction that a contract had been concluded.

The onus was upon respondent to establish that the undertaking constituted a concluded contract. In view of all the circumstances and for the reasons stated above, I am not persuaded that there is a preponderance of probability in  C respondent's favour. I think that all the evidence adduced and accepted by the trial Court is equally susceptible of the interpretation that the undertaking was proffered not as an offer with the intention of concluding there and then a final contract but merely as a proposal in the course of negotiations which, if successful, would no doubt have led to a conclusion of a final contract. This contract would in all likelihood have embraced an overall settlement of John Pitout's entire  D indebtedness to respondent. In the circumstances respondent must be held to have failed to discharge the onus resting upon it.

Strictly, this conclusion renders unnecessary a consideration of the main argument advanced by appellant's counsel, viz. that respondent failed to prove the damages claimed. Since the  E matter was fully argued by counsel, however, I propose to state briefly my views upon this issue. The paragraph in respondent's further particulars alleging damage (para. 8) has been quoted. In reply to a request for further particulars asking, inter alia, how the amount was arrived at, respondent pleaded


"The amount of R12 240 represents the minimum sale price of  F the said cattle as guaranteed by the defendant."

Appellant, in her plea, put respondent to the proof of this.

The trial Judge approached the matter primarily on the basis that in order to prove damages respondent had to establish the market value of the cattle which were the subject-matter of the undertaking; and held that the evidence of Havenga provided the  G necessary proof. The evidence upon which the Court relied was the testimony, already referred to, that during the discussions about the 72 cattle Havenga stated that he had seen the cattle on his previous visit and that they were worth between R180 and R200 a head. This was in excess of the value of R170 per head, used to arrive at the claim of R12  H 240, and consequently fully established the claim.

In my view, the evidence in question was wholly insufficient to discharge the onus, resting on respondent, of proving its damages. I say this for the following reasons:


(a)
The evidence was never tendered as expert evidence of the market value of the cattle at the relevant date. It was given merely by way of a narrative of the discussions which occurred on the night of 9 December. In other words, Havenga did not state under oath "I
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have inspected the cattle and I value them at Rx". He simply deposed to the fact that on 9 December he had told appellant that he thought they were worth Rx. To my mind, there is a fundamental difference between the  A two statements. Nor do I find anywhere in his evidence a confirmation that the value he gave on 9 December was, in his view, a correct one.


(b)
Although the trial Judge stated that Havenga appeared to be "a person qualified to make an estimate of the market value of the cattle which he had seen", I am  B unable to discover upon what this is grounded. Prima facie, an accountant, even though employed by a firm of livestock auctioneers, is not an expert on the market value of livestock. Havenga gave no evidence aimed to qualify himself as an expert or as someone having particular knowledge of the subject. For  C testimony by Havenga on market value to carry any weight there should, in my view, have been evidence that he had a knowledge of the market value of different grades and breeds of cattle in the relevant locality (i.e., where the cattle in question would have been marketed) and also knew into which categories the 72 cattle in question fell (see Wigmore on Evidence, 3rd ed., secs. 558, 717 and 718).  D Respondent's counsel cited Bondcrete (Pty.) Ltd. v City View Investments (Pty.) Ltd., 1969 (1) SA 134 (N) , but, in my view, that case is distinguishable. There the witness whose evidence of the value of certain cattle was accepted by the Court was the manager of the farm at which the cattle were kept, he was 45 years of age and had been farming most of his life and on the evidence had some knowledge of market  E prices.


(c)
There is considerable doubt as to whether the cattle seen by Havenga on his November visit were the cattle in question. It is of some importance that Havenga never went expressly to inspect the cattle; he merely saw them casually in passing while on his November visit. Appellant in her evidence expressed doubts as  F to whether Havenga could have seen the cattle in question, since they were on the lands, far from the farm-house. There was another farm between John's farm and the main road. They are Africander/Hereford crosses. Havenga conceded that in the discussion with appellant he merely assumed that they were talking of  G the same cattle. In his evidence, Botha stated:




"Mev. Pitout het vir mnr. Havenga gevra of dit nou sulke en sulke beeste is wat hy gesien het. Ek kan nie vir u presies 'n beskrywing daarvan gee nie. Ek meen daar het iets van Simentalers bygekom, het mev. Pitout dit nou probeer identifiseer, of dit nou die beeste is wat mnr. Havenga gesien het, die wat sy nou in gedagte het. Toe het mnr. Havenga op sy beurt die beeste terug beskryf en daar was een pertinente bees wat mnr.  H Havenga baie duidelik onthou het en toe is dit uitgemaak dat dit is nou dieselfde bees."




The reference to Simentalers, though vague, suggests that they were not the same cattle. The alleged identification of a particular animal does not tally with Havenga's own evidence.

It was argued by respondent's counsel that Havenga's qualifications to estimate the value and the results of his estimation were not challenged in the Court a quo and that this could have left respondent with the impression that no further evidence on this point was necessary. I am not sure
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that the failure to challenge the qualifications of a witness is a proper substitute for real competence; nor do I think that the absence of challenge to the evidence itself necessarily cures intrinsic defects. Be that as it may, the evidence was not tendered as expert evidence of value but, as I have indicated, as a mere narrative of what took place at the  A discussions and the appellant was consequently not called upon to challenge it as expert evidence of value.

The trial Judge referred to an alternative basis for his award. He stated:


"In my view, therefore, although the agreement between the parties was that the defendant would be obliged to sell 72 head of cattle and pay the proceeds to the plaintiff whether those proceeds were more or less than R12 240, she nevertheless  B accepted, or must tacitly have accepted, that on a repudiation of this agreement and in the event of damages being sought from her in lieu of performance that the damages would be estimated on the basis of R170 a head. It is not necessary, however to rely on this line of reasoning because in my view quite independently of that agreement the independent valuation of Havenga was in excess of R170."

No such tacit acceptance was pleaded by respondent. Nor does  C the evidence, in my view, substantiate it. In fact, the evidence of Havenga is to the effect that appellant had no idea of cattle prices. The relevant passage reads:


"En mev. Pitout het duidelik geen begrip gehad of enige benul gehad van wat die pryse van die beeste is nie? Sy het dan vir u gevra of vir mnr. Botha gevra? - (Geen antwoord).


Mnr. Havenga dit is nie 'n moeilike vraag nie. U staan vir my  D en kyk. Ek vra vir u dit is duidelik dat sy geen begrip gehad het van beespryse nie? - Ja."

Accordingly, I have come to the conclusion that respondent failed also to prove the damages claimed.

The appeal succeeds with costs and the order of the Court a quo  E is altered to read:"Absolution from the instance with costs."

TROLLIP, J.A., KOTZÉ, J.A., MlLLER, J.A., and TRENGOVE, A.J.A., concurred.

 F Appellant's Attorneys: Green, Truter & Douglas, Grahamstown; Israel & Sackstein, Bloemfontein. Respondent's Attorneys: Wheeldon, Rushmere & Cole, Grahamstown; Webber & Newdigate, Bloemfontein.
