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Place of International Law in South African Municipal Law

→Relationship one fraught with problems and debate.

What is the perspective of authors such as Cassesse/Akehurst concerning the relationship of international/municipal law generally?

→Two approaches exist-
1.Monist 2.Dualist

→Monist School

→key proponents-Kelsen, Verdross, Scelle
→ “international law & municipal law…manifestations of a single conception of law”-E Lauterpacht
→according to monists-municipal courts obliged to apply rules of international law without need for adoption/transformation by the legislature
→monism synonymous with doctrine of incorporation

→Dualist School
→international law and municipal law…completely different systems of law.
→international law may be applied by domestic courts only if adopted by courts OR transformed by law into local legislation

→monists have had to concede some weaknesses in their theory
→note “harmonisation theory”, what does it say?
→monist position diluted by this theory.
→customary international law…to be applied directly as part of the common law and conflicting statutory rules/acts of state prevail over international law-harmony

Roman-Dutch Law

→Grotius-natural law premise-international & municipal law components of a universal legal order.
→international law not foreign as such.
→De Jure Belli ac Pacis  -law of war and peace
→Van Bynkershoek-what did he think?
→RD law writers gen accepted Grotius’ approach to the nature of law/consequently drew no sharp distinction-domestic/international law
→under RD law international law formed part of municipal law.
→dualist approach gained prominence end 19th century.
→Note SA’s position throughout the 19th century in light of varying occupation by Br/Afrikaners
→deserving mention in particular is the international law implications of how war was conducted during that period 

SA before 1994
→ const system modelled on Westminster model
→English law prevailed on many issues 
→Eng law like RD law treats customary international law as part of municipal law –same prevailed in SA.


→Int law made up of treaties-equivalent statute on intl front-expressly agreed to by states.
→also made up of custom-rules w/c states have agreed to tacitly.
Note- Prior to 1994 treaties entered into by executive without approval of legislature.

A. Customary International Law
→100+ years SA courts treated cust international law as if it was not a foreign legal system.
→Most courts applied cust intl law without questioning it.

 In South Atlantic Islands Development Corporation Ltd v Buchanan

International law “forms part of our law”

→prior to 1994 only one case in w/c customary international law was transformed into municipal law by legislation.
→Prize Jurisdiction Act, 1968


B.Treaties and Municipal Courts
→power to enter into treaties entrusted completely to exec
→no legislative involvement.
→wide powers thrust on executive.
→BUT-treaties did not become part of municipal law without act of transformation by legislature.
→need for transformation spelt out in a number of cases.
→principle extended to resolutions of the General Assembly/Security Council Resolutions

→Select treaties transformed-but Charter of the UN was not.


NEW CONSTITUTION 

→Interim Constitution-political compromise.
→Constitution of the Republic of South Africa, Act 108 of 1996 makes express provisions regarding international law.

A. Customary International Law

→Common law given constitutional approval by s232 of FC
“Cust international law…law in the Republic unless it is inconsistent with the Constitution or Act of Parl”
→Note only if it is unconstitutional will it it fall away.

Note- s233

“When interpreting any legislation court must prefer any reasonable interp of legisl that is consistent with int law over one that is inconsistent…”

Hierarchy now as follows

Const→Acts of Parl→customary international law→common law+judicial decisions

→What about the doctrine of stare decisis?



Note Lord Denning MR-in the Trendtex Case
“International law knows no rule of stare decisis”

B→Necessary to prove Cust Intl Law?

→s232 does not solve everything re: cust intl law.
→Still necessary to turn judicial precedent to decide w/c rules of cust international law are applied/how are they proved?
→courts may take judicial notice of it-assume its part of our common law. This means that the courts may turn to judicial decisions of intl tribunals /domestic courts…both SA + foreign (What is meant by taking judicial notice?)

→also to intl law treatises for guidance as to whether/not a particular rule is accepted on the grounds that it meets requirements of usus /opinion juris

SA cases have suggested strong test for acceptance of custom-

1.Du Toit v Kruger (1905) 22 SC 234 at 238
 “…rules laid down by…writers for exempting private property of an enemy…from capture…not ...universally accepted and acted upon to justify court treating them as law”

2.Nduli v Minister of Justice 1978(1) SA 893(A) at 906D

“…only such rules of customary law are to be regarded as part of our law as are universally recognised…”

NOTE: universality too strong a test, so see

3.Inter-Science Research and Dev Services v Republic of Mozambique 1980(2) SA 709(E) at 125A-B

“…universal jurisdiction in this context …obviously not an absolute one, despite ordinary meaning of…universal… if a custom becomes established as gen rule of intl law… it binds all states which have not opposed it, whether or not they themselves played an active part…in its formation.” 

4. Sv Petane 1988(3) SA 51(C) at 56 confirms (3)

“…International law does not require universal acceptance for a usage…to become custom…I am prepared to accept…that where a rule of customary international law is accepted as such by international law it will be so recognised by our law”

→Court had to consider Protocol I to the Geneva Conventions (1949) had become part of cust intl law.
“…prepared to accept...cust intl law…may be created very quickly …but before it will be considered by our municipal law as being incorporated into SA law…the custom…would at the very least have to be universally accepted.”
→Note the provisions of s231 (4) of IC –“rules of cust intl law binding, on the Republic shall unless inconsistent with this Const or an Act of Parl, form part of the law of Republic”
→Term binding dropped from FC
→note widespread/gen acceptance is the standard of the ICJ

C.TREATIES

→Prior to 1994-dualism prevailed regarding treaties.
→Executive negotiated, signed, ratified, acceded to by exec.
→treaties had to be incorporated by Parl to become part of SA law.
→IC-exec retained power to neg & sign treaties, N.Ass &Senate required to agree ratification & accession to treaties.
→Treaties became part of municipal law provided Parl expressly provides.
→Few treaties were presented to Parl expeditiously or incorporated.

FC drafters proceeded to pre-1994 position without abandoning need for Parl ratification

See s231-What does it say?

→Note the provisions of FC regarding distinction btwn formal and less formal treaties.
→State international law advisers understand the s231 (3) to refer to agreements of a routine nature

→s231 (4) represents return to pre-1994 position (very important)




3 methods used to transform treaties into intl law viz;

1.Provisions of an Act may be embodied in an Act
2.Treaty may be included as a schedule to a statute
3.Enabling Act may give the exec the power to bring a treaty into effect through procl/notice in Gov Gazette 

Publication not enough.

Note s231 (4)-introduces self-executing treaties into SA law

→Means that provisions that are approved by Parl (but not incorporated into municipal law) become self-executing unless inconsistent with the Constitution or Act of Parl.
→SA Courts will have to decide whether treaty self-executing in that existing law adequate to enable the Republic to carry out its international obligations without legislative incorporation OR whether its non -self-executing requiring further legislation.
→No rigid formula for the courts-look at the nature of treaty, language, SA law influential in swaying the Court.
→What did Prof McDougal say about self-executing treaties?
What does this mean for the Courts?
→Think about a treaty signed+ratified but not enacted into local law binding on SA on intl plane.
→SA’s obligations?


D.TREATIES OR INTERNATIONAL AGREEMENTS OR WHAT?

→FC says ‘international agreement’ not ‘treaty’
→Note Vienna Convention on the Law of Treaties, 1969 
refers to treaty as international agreement.
→ICJ says its not important what you call it.

→So treaties, international agreements, conventions, protocols, covenants, ententes all refer to? 

E.RESOLUTIONS OF INTERNATIONAL ORGANISATIONS 

→not treaties –often not binding on member states. If SA wishes to translate such a resolution into municipal law it must do so by legislation.
→Chapter VII Resolutions of the Security Council binding on member states (deal with the use of force)
→In SA Application of Resolutions of the Security Council of the United Nations Act empowers Pres to incorporate resolutions of Security Council into municipal law by proc

F.STATUTORY INTERPRETATION WITH SPECIAL REFERENCE TO H.RTS

→FC makes clear that it & S A law to be interpreted to comply with international law –especially human rights.

→What does s233 provide?

→constitutional entrenchment of common law presumption requiring court to interpret law in compliance with intl law.
→BoR constantly refers to intl law. Which are these provisions and what do they say?
→What did SvMakwanyane say on this subject? (See p413-4 of that case)

→However note that although SA must consider treaties
to w/c SA is not a party in interp BoR, such a rule does not exist in respect of treaties to w/c SA is not a party where BoR not in issue.
→may only be considered as evid of customary rule

→Remember SA courts now given power of judicial review under FC, its likely that intl law will be used not only for interp of statutes but also to challenge validity of legisl
→Challenge may be direct/indirect

Direct→where it is argued that s231 procedure for 
Ratification/incorporation not followed.

Indirect→where it international law is invoked to support an interpretation in favour of the unconstitutionality of a statute

e.g. Azapo v Pres of SA 1996(4) SA 671(CC)
→applicants sought to set aside s20 (7) of Promotion of National Unity and Reconciliation Act…
→on grounds of inconsistency with s22 /IC w/c provided that every person shall have the right to have justiciable disputes settled by court of law…
→applicants further argued that the state was obliged by intl law (especially Geneva Conventions of 1949) to prosecute those responsible for gross h.r violations 
→therefore provs of s20 (7) permitting amnesty a violation intl law

→Mahomed DP (as he then was), held epilogue to IC trumped s22 of IC & s20 (7) of Promotion of National Unity and Recon Act, therefore constitutional.
→Decision widely criticised 
→Does not address whether cust intl law etc oblige successor regime to punish officials from previous regime for international crimes.
→judgment further undermined the role of intl law in a const challenge
…as where Mahomed DP says …international law is inconsistent with that determination.
→instead he thought that international law relevant to interpretation of the Const itself.

Two possible scenarios

Mahomed DP could have meant that when there is a challenge to a statute involving international law rule;

1.That it is the duty of the Court to ascertain content of the rule & to seek to give an interp to Const that accords with this rule –if its impossible because of clear inconsistency btwn rule &Const the latter prevails
2.Court should consider whether statute in question is compatible with Const without reference to intl law & then consider whether intl law supports/conflicts with such interpretation   
Former meaning more resonant with framers of IC
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