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Recognition

►We are concerned about recognition of states as subjects of international law rather than recognition of govts in control of states
►No distinction between and de jure and de facto recognition of states.Either recognised or not.
►Recognition-either unilateral or collective

Unilateral-individual state –already accepted as a state, recognizes that an entity claiming to be a state meets the factual reqmt of statehood-regarded as a state.
-Recognition a prerequisite for establishment of diplomatic relations.

Collective-when a group of states e.g. EU or UN recognises the existence of claimant state either 1) directly, by an act of recognition 2) Indirectly, by admission of the state to org in question.


Unilateral recognition far more prevalent, Collective, scarce and uncertain.

Unilateral –in detail

►Different views on the purpose & consequences of recognition.
►2 principal schools of thought dominate the debate i.e. the constitutive & declaratory

Constitutive 

►the recognition of a claimant entity creates/constitutes a state –recognition necessary for statehood.

Declaratory

►an entity becomes a state on meeting the factual reqmts of statehood-recognition simply acknowledges i.e. declares ‘as a fact something that has hitherto been uncertain’

Objections to constitutive view

1.If state recognised by State A and not State B it becomes effectively both a state and a non-state
e.g North Korean recognition by Soviet Union, China etc and non-recognition by U.S,U.K etc
-Is it a state? Or is it a state only for those states that recognise it.
2.If unrecognised state is not a state-not entitled to the rights or subject to the obligations of international law. Means that it can be attacked anytime/anyhow without intl law protections/no obligation not to attack its neighbours.

►Hersch Lauterpacht described the concept of recognition by some & not by others as a ‘grotesque spectacle’ w/c could be avoided if states recognised entities as soon as they complied with requirements of statehood as laid out in the Montevideo Convention 

►His contention unfortunately not supported by state practice…states do not simply recognise others once the requirements of Montevideo Convention met.

►Often they will grant recognition based on the Montevideo criteria but political considerations critical

►Often the reasons are self-serving e.g US recognition of secession of Panama from Colombia so that it(the U.S) could secure rights to build Panama Canal

►As noted earlier Croatia, Bosnia-Herzegovina  recognized before they fulfilled the requirements of statehood in the hope that recognition would dissipate the violence-they were wrong.
►Political factors behind most Arab states’ refusal to recognize Israel.

►Declaratory school very prevalent therefore as a result of political nature of recognition. Remember Declaratory school accepts that an entity that meets requirements of statehood regardless of recognition.

►Approach invoked by supporters of TBVC states to justify their existence-they failed dismally.

►e.g in S v Banda Friedman J surveyed the merits of the 2 approaches & found in favour of the latter on the grounds that it is 1) supported by most writers 2) it is more objective and less politically subjective than the constitutive approach.

►He is correct in saying that declaratory approach is less arbitrary than the constitutive and that it enjoys more support but wrong to ignore the necessity for at least some recognition.

►Therefore, a state without the recognition of any state other than its creators’ capacity to enter into relations with other states, cannot functionally be described as a state. Think of examples discussed North Korea, TBVC states, Turkish Republic of Northern Cyprus.
►Method of Recognition

►No rules prescribed for an act of recognition. Usually takes the form of a public declaration by recognizing state to claimant state.

►Not always that simple.

►There must be a clear intention to recognize
►Question would be asked; is exchange of diplomats symbolic of recognition-most likely; being members of similar international organisation, not necessarily


COLLECTIVE NON-RECOGNITION BY UN/DECOLONIZATION

►EU seeks to speak with one voice on recognition of new states 
►created consistent policy
►collective recognition has generally not departed radically from traditional recognition practice.







Does admission to the UN constitute recognition?

► UN Charter provides for 2 categories of members
· Original members
· Subsequently admitted by organization

►Subsequent membership regulated by article 4 of UN Charter
1. Membership open to all other peace-loving states which accept the obligations contained in the present Charter…and willing and able
2. Admission of any such state effected by a decision of the Gen Assembly 

►Membership in UN limited to states only.
►51 states incl SA original signatories of UN Charter 
►Initial disagreements btwn major powers led to few ‘new’ members being admitted.

►Decolonization led to a multiplication of members, even more so the break up of Soviet Union 
►Decolonization actually orchestrated by UN
►50 + of states have population of less than 1 million

►Charter of the UN initially recognized the principle of colonialism and brought pressure on colonial powers to account to the UN Sec-Gen concerning their territories [Article 73]

►Chapter XII of the UN Charter established the International Trusteeship System for mandated territories/colonies

►Went further to encourage ‘development towards self-govt or independence’

►Then it went further to affirm the principle of ‘self-determination of peoples’

►Transformation a result of a gradual process; noteworthy was the Declaration on the Granting of Independence to Colonial Peoples (Resolution 1514(XV) by the General Assembly 
►Declaration outlawed colonialism & gave the blessing of the UN to the rapid creation of new indep states 
►Resolution 1541(XV) declares that non-self-governing territories may exercise their right of self-det in 3 ways 1) by becoming independent 2) by entering into a ‘free association with an independent state’ 3) by integrating with an independent state.

►Decolonization has strengthened self-determination as a criterion of statehood…obviously this means that traditional requirements have been altered /relaxed
►Requirements of permanent population, defined territory remain intact.
►However those of effective govt & independence no longer strictly insisted upon where they run counter to developments in intl law regarding the right to self-det

►Once state is admitted to UN its acceptance for all purposes as a state is assured.
►e.g. Slovenia, Croatia & Bosnia-Herzegovina (1992) in order to confirm their separation from Yugoslavia
►All members of the UN accepted as states (with exceptions here and there)
►Israel not accepted as a state by Arab states.

►Many states have therefore achieved statehood through admission to the UN & this procedure works alongside the traditional method of recognition
►Some authors disagree –e.g. Schermers & Blokker maintain that acceptance as a UN member does not imply recognition as a state.
►It therefore becomes a debate between constitutivists and declaratorists.
►Main criticism of constitutivists is that there can be a situation where a state is recognised by State A but not by State B & the fact that the constitutive theory gives states the arbitrary power to recognise an entity as a state or withhold recognition
►But these weaknesses of the constitutive theory are remedied by collective recognition by the UN

COLLECTIVE NON-RECOGNITION


►UN can also block acceptance of a state through collective non-recognition e.g the Bantustan (TBVC) states & Turkish Republic of Northern Cyprus
►This doctrine of non-recognition  has its origins in the Machunkuo Affair.
►1932, Japan invaded Manchuria (a Chinese province) set up the state of Manchukuo-US Sec of State refused to recognise it because it was set up in violation of Pact of Paris (1928) w/c denounced war

►Non-recognition founded on ex injuria jus non oritur

►Lauterpacht translated this to mean that non-recognition is based on the view that acts contrary to intl law invalid –cannot become a source of legal rights for the wrongdoer.

►This was developed before the jus cogens and erga omnes doctrines
►Today they are generally accepted and there are certain basic norms upon which the international order is founded and they may not be derogated from under any circumstances
►Acts violating jus cogens is illegal

►States under a duty not to recognise such acts under intl law
►Resolutions of General Assembly/Security Council affirm a duty of states not to recognise such situations

►Also endorsed by International Law Commission’s draft articles on the Responsibility of States for Internationally Wrongful Acts-make it clear that violations of peremptory norms of international law

UN recognises the following peremptory norms.

1. Prohibition on aggression
2. Prohibition on acquisition of territory by force
3. Prohibition of systematic racial discrimination and suppression of human rights
4. Prohibition of the denial of self-determination



SELF-DETERMINATION, STATEHOOD AND SECESSION

[A] THE QUESTION REGARDING SOUTH AFRICA and beyond.

Does the right to self-determination give a politically disaffected minority within a fully independent state the right to determine its destiny by seceding from that state and creating a new state?
►Consider s235 of 1996 Const

[B]The Rules in this regard

►Right to self-det legal right under intl law
►Affirmed by UN Charter [Articles 1 and 55]
►Acknowledged as norm of intl law  by ICJ in the Namibia Opinion and Western Sahara Cases
►Also acknowledged by the ICCPR(1966)
►East Timor Case-erga omnes character.

FAILED STATES
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