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[zFNz]Flynote : Sleutelwoorde

Contract - Legality - Contracts contrary to public policy - Agreements clearly inimical to interests of the community, whether contrary to law or morality or social or economic expedience, not enforceable on grounds of public policy - Court should not shrink from duty of declaring such a contract contrary to public policy - But such power should be  C exercised sparingly and only in clearest cases - Should be borne in mind that public policy generally favours the utmost freedom of contract - Deed of cession by doctor to finance company whereby latter placed in immediate and effective control of all doctor's earnings, would have been entitled to recover all doctor's book debts and retain all amounts  D so recovered irrespective of whether doctor indebted to it in a lesser amount or at all, and whereby doctor powerless to bring such situation to an end - Such cession in securitatem debiti clearly unconscionable and incompatible with public interest - Thus contrary to public policy - Most of the clauses held to be contrary to public policy went to  E the principal purpose of the contract and were not subsidiary or collateral - Accordingly not severable from rest of contract, notwithstanding clause in cession providing that each clause was severable one from the other and if any found to be unenforceable the remaining clauses would continue to be of full force and effect - Court accordingly dismissing appeal against decision refusing an interdict  F restraining doctor from recovering debts due to him.

[zHNz]Headnote : Kopnota

Our common law does not recognise agreements that are contrary to public policy. As to the question of what is meant by public policy and when can it be said that an agreement is contrary to public policy, the interests of the community or the public are of paramount  G importance. Agreements which are clearly inimical to the interests

1989 (1) SA p2 

 A of the community, whether they are contrary to law or morality, or run counter to social or economic expedience, will accordingly, on the grounds of public policy, not be enforced.

No court should shrink from the duty of declaring a contract contrary to public policy when the occasion so demands. The power to declare contracts contrary to public policy should, however, be exercised sparingly and only in the clearest of cases, lest uncertainty as to the validity of contracts result from an arbitrary and indiscriminate use  B of the power. One must be careful not to conclude that a contract is contrary to public policy merely because its terms (or some of them) offend one's individual sense of propriety and fairness. In grappling with this often difficult problem it must be borne in mind that public policy generally favours the utmost freedom of contract, and requires that commercial transactions should not be unduly trammelled by restrictions on that freedom. A further relevant, and not unimportant, consideration is that 'public policy should properly take into  C account the doing of simple justice between man and man'.

The Court, accordingly (per Smalberger JA, Jansen JA and Nestadt JA concurring), held that a deed of cession executed by the respondent (a doctor) in favour of, inter alia, the appellant (a finance company) was contrary to public policy and therefore unenforceable. The cession, which was a cession in securitatem debiti, contained provisions  D the effect of which was, on a proper interpretation thereof, to put the appellant, from the time the deed of cession was executed, and at all times thereafter, in immediate and effective control of all respondent's earnings as a doctor, to entitle the appellant, on notice of cession to the respondent's debtors, to recover all his book debts and to retain all amounts so recovered, irrespective of whether the respondent was indebted to it in a lesser amount or at all (the respondent by the aforegoing provisions could be effectively deprived of his income  E and means of support for himself and his family), and furthermore to put the respondent in the position of being powerless to bring the situation to an end by reason of a provision that 'this cession shall be and continue to be of full force and effect until terminated by all the creditors'. The Court held that an agreement having such an effect was clearly unconscionable and incompatible with the public interest and was therefore contrary to public policy. As to the question of whether  F the offending provisions were severable from the rest of the cession, the Court found that a clause in the deed of cession that 'each phrase... and clause in this cession is severable the one from the other,... and if in terms of any judgment... any... clause is found to be... unenforceable for any reason the remaining... clauses... shall nevertheless be and continue to be of full force and effect', had to be seen as no more than an expression of intention by the parties that their agreement should be regarded as severable to the extent  G that severance was appropriate and permissible. The Court further held that the offending provisions, or most of them, were fundamental to the nature and scope of the security which the appellant required and that they contained provisions which were material, important and essential to the appellant's ends; they went to the principal purpose of the contract, and were not merely subsidiary or collateral thereto. The offending provisions were therefore held not to be severable from the remainder of the deed of cession and that accordingly the whole deed  H of cession was void ab inititio. The Court concluded that the appellant's appeal against a Local Division's refusal of an interdict pendente lite restraining the respondent from collecting either from his patients or any other person any of the debts ceded by him to the appellant had to be dismissed. * In a

1989 (1) SA p3 

 A minority judgment, Van Heerden JA, Rabie ACJ concurring, held that only some of the provisions of the deed of cession found by the majority of the Court to be contrary to public policy were in fact contrary to public policy, that these provisions were indeed severable from the remainder of the cession, but that the balance of convenience favoured the refusal of the interdict pending the institution of proceedings by the appellant.

 B The decision in the Witwatersrand Local Division in Sasfin (Pty) Ltd v Beukes; Suid-Afrikaanse Vervoerdienste v Sasfin (Pty) Ltd 1988 (1) SA 626 confirmed.

[zCIz]Case Information

Appeal from a decision in the Witwatersrand Local Division (Van Niekerk J). The facts appear from the judgments of Van Heerden JA and Smalberger JA.

 C 
W H Trengove SC (with him N N Lazarus SC ) for the appellant referred to the following authorities: Magna Alloys & Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) at 895; Jonker v Yzelle 1948 (2) SA 942 (T) ; Smit v Van Tonder 1957 (1) SA 421 (T) at 425; Baines Motors v Piek 1955 (1) SA 534 (A) at 540; Vogel NO v Volkerz 1977 (1) SA 537 (T) at 548C - G, 549; Vernon and Others v Schoeman and Another 1978 (2) SA 305 (D) at  D 309D - E; Smith v Rand Bank Bpk 1979 (4) SA 228 (N) at 233D - F; Kuhn v Karp 1948 (4) SA 825 (T) at 838 - 40; Consolidated Finance Co Ltd v Reuvid 1912 TPD 1019 at 1024; Paiges v Van Ryn Gold Mines Estates Ltd 1920 AD 600 at 614 - 15; Mabaso and Others v Nel's Melkery (Pty) Ltd 1979 (4) SA 358 (W) at 361 - 2; Stern and Ruskin NNO v Appleson 1951 (3) SA 800 (W) at 810 - 11, 811 - 12; UDC Bank Ltd v Seacat Leasing & Finance Co (Pty) Ltd 1979 (4) SA 682 (T) ; Matthews v Matthews 1936 TPD  E 124; Voloshen v High Speed Laundry & Cleaning Services (Pty) Ltd 1938 CPD 341; Stansfield v Kuhn 1940 NPD 238; Miller v Spamer 1948 (3) SA 772 (C) ; Steenkamp v Fourie 1948 (4) SA 536 (T) ; Starr v Ramnath 1954 (2) SA 249 (N) ; Sandell v Jacobs 1970 (4) SA 630 (SWA) at 633; First Industrial Excavation Land Development Engineering and Cleaning Corp of SA Ltd  F v Duncker & Valdislavich (Pty) Ltd 1967 (1) SA 317 (T) ; SA Hyde (Pty) Ltd v Newmann NO 1970 (4) SA 55 (O) ; Webster v Mitchell 1948 (1) SA 1186 (W) at 1189; Gool v Minister of Justice 1955 (2) SA 682 (C) at 688; Beecham Group Ltd v B-M Group (Pty) Ltd 1977 (1) SA 50 (T) at 155B - E; Bank of Lisbon & South Africa Ltd v The Master and Others 1987 (1) SA 276 (A)  G ; Steyn Die Uitleg van Wette 5th ed at 97; Insolvency Act 24 of 1936 s 24(1); Workmen's Compensation Act 30 of 1941 s 102; Workmen's Wages Protection Act 40 of 1956 s 3(1); Public Service Act 54 of 1957 s 23; Statutory Pensions Protection Act 21 of 1962 s 2(1); Sale of Land on Instalments Act 72 of 1971 s 8(1); Credit Agreements Act 75 of 1980 s 9(1); Veriava and Others v President, South African Medical and Dental Council, and Others 1985 (2) SA 293 (T) at H  306D et seq ; Standard Bank Ltd v Estate Van Rhyn 1925 AD 266; Sutter v Scheepers 1932 AD 165 at 173 - 4; Schierhout v Minister of Justice 1926 AD 99 at 109; Pottie v Kotze 1954 (3) SA 719 (A) at 726 - 7; Warren v Pirie (Pty) Ltd 1959 (1) SA 419 (E) ; Barclays National Bank Ltd v Brownlee 1981 (3) SA 579 (D)  I ; Waugh v Morris (1873) LR 8 QB 202; Reynolds v Kinsey 1959 (4) SA 50 (FC) ; Claassen v African Batignolles Constructions (Pty) Ltd 1954 (1) SA 552 (O) ; Mahomed Abdullah v Levy 1916 CPD 302; Trust Bank van Afrika Bpk v Eksteen 1964 (3) SA 402 (A) ; Christie The Law of Contract in South Africa at 461; Verkouteren v Rubesa 1917 TPD 274 at 275; Spies v Hansford and Hansford Ltd 1940 TPD 1 at 8 - 9; Blaikie & Co Ltd  J v Lancashire 1951 (4)
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 A SA 571 (N) at 576; Cohen v Sherman & Co 1941 TPD 134; Lochrenberg v Sululu 1960 (2) SA 502 (E) ; Kotsopoulos v Bilardi 1970 (2) SA 391 (C) at 397; Henri Viljoen (Pty) Ltd v Awerbuch Bros 1953 (2) SA 151 (O) at 159; Anglo African Shipping Co (Rhodesia) (Pty) Ltd v Baddeley and Another 1977 (3) SA 236 (R) ; National Bank v Cohen's Trustee 1911 AD 235 at  B 240, 250 - 1; Frankfurt v Rand Tea Rooms 1924 WLD 257; Eastwood v Shepstone 1902 TS 294 at 303; Bhengu v Alexander 1947 (4) SA 341 (N) at 347; Collen v Rietfontein Engineering Works 1948 (1) SA 413 (A) at 435; Kriel v Hochstetter House (Edms) Bpk 1988 (1) SA 220 (T) at 226I - 227B; Voet 20.1.20 and 26; Kilburn v Estate Kilburn 1931 AD 501 at 506; Freeman Cohen's Consolidated Ltd v General Mining and Finance  C Corporation Ltd 1906 TS 585 at 591; Volhand & Molenaar (Pty) Ltd v Ruskin and Another NNO 1959 (2) SA 751 (W) at 735D - E; Sun Life Assurance Co of Canada v Kuranda 1924 AD 20 at 24 - 5; Kuranda v Boustred and Others 1933 WLD 49 at 52 - 3; Van der Linden Institutes 1.14.7; Kalil v Standard Bank of SA Ltd 1967 (4) SA 550 (A) at 556G;  D Osry v Hirsch, Loubser and Co Ltd 1922 CPD 531 at 547; SA Breweries v Levin 1935 AD 77 at 84; Marlin v Durban Turf Club and Others 1942 AD 112 at 131; Astra Furnishers (Pty) Ltd v Arend and Another 1973 (1) SA 446 (C) at 450A - D; Standard Bank of SA Ltd v Neugarten and Others 1987 (3) SA 695 (W) at 700A - 702A; Nedbank Ltd v Van der Berg and Another 1987 (3) SA 449 (W) at 450I - 452D; Wells v SA Alumenite Co 1927 AD 69  E at 73; Eastern Rand Exploration Co v Nel 1903 TS 42 at 53; Cullinan v Pistorius 1903 ORC 33 at 38; De Wet and Yeats Kontraktereg en Handelsreg 4th ed at 227; Joubert General Principles of the Law of Contract at 196; Nash v Golden Dumps (Pty) Ltd 1985 (3) SA 1 (A) at 22G; and Du Plooy v Sasol Bedryf (Edms) Bpk 1988 (1) SA 438 (A) at 455, 457.

 F 
J A Heher SC (with him J A Woodward ) for the respondent referred to the following authorities: Leyds v Noord-Westelike Kooperatiewe Landboumaatskappy Bpk 1985 (2) SA 756 (A) at 769; Bank of Lisbon in South Africa Ltd v The Master 1987 (1) SA 276 (A) ; N Joubert 'Sessie ter Versekering van Huidige en Toekomstige Skulde' (1987) 2 TSAR 237 at 238  G - 9, 241; Scott 'Verpanding van Vorderingsregte: Uiteindelik Sekerheid?' 1987 THRHR at 175 - 82; Scott and Scott Mortgage and Pledge at 4, 165; Sun Life Assurance Co of Canada v Kuranda 1924 AD 20 at 24; Muller NO v Trust Bank of Africa Ltd 1981 (2) SA 117 (N) at 126E - G; Lubbe 'Die Oordrag van Toekomstige Regte' 1980 THRHR at 117; Scott  H 'Sessie en "Factoring" in die Suid-Afrikaanse Reg' 1987 De Jure 15 at 28 - 30; Eastwood v Shepstone 1902 TS 294 at 302; Hurwitz v Taylor 1926 TPD 81 at 92; Fender v St John-Mildmay 1938 AC 1 at 13; Kuhn v Karp 1948 (4) SA 825 (T) at 840; Atlas Organic Fertilizers (Pty) Ltd v Pikkewyn Ghwano (Pty) Ltd and Others 1981 (2) SA 173 (T) at 188H - 189H; Olsen v Standaloft 1983 (2) SA 668 (ZS) at 673 - 4; Magna Alloys & Research  I (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) at 891G - H, 893D; Christie The Law of Contract in South Africa at 375, 381, 431 - 2, 459; Ex parte Kelly 1943 OPD 76 at 83; Vawda v Vawda and Others 1980 (2) SA 344 at 346C - F; MTK Saagmeule (Pty) Ltd v Killyman Estates (Pty) Ltd 1980 (3) SA 1 (A) at 11H; Astra Furnishers (Pty) Ltd v Arend and Another 1973 (1) SA 446 (C) at 450B; Middleton v Carr 1949 (2) SA 374 (A) at 391; Markowitz & Son Trust Co (Pty) Ltd v Bassous 1966 (2) PH A65 (C);  J Pickering v The Ilfracombe 
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 A Railway Co 37 LJ CP 118; Williston Contracts, quoted in Baines Motors Ltd v Piek 1955 (1) SA 534 (A) at 551; Vernon and Others v Schoeman and Another 1978 (2) SA 305 (D) at 309; Bennett v Bennett [1952] 1 All ER 413 at 417; Cheshire and Fifoot (1972) The Law of Contract at 340, 382; Bhengu v Alexander 1947 (4) SA 341 (N) at 347; Cameron v Bray Gibb & Co (Pty) Ltd 1966 (3) SA 675 (R) ; Brooks & Wynberg v New United  B Yeast Distributors 1936 TPD 296 at 303; Putco Ltd v TV & Radio Guarantee Co (Pty) Ltd 1985 (4) SA 809 (A) at 827I - 828A; S v Bailey 1981 (4) SA 186 (N) at 189; Medical, Dental and Supplementary Health Service Professions Act 1974, s 49(2); Strauss Doctor, Patient and the Law 2nd ed at 91, 92, 498 and 504; Voet 22.5.6; McQuoid-Mason The Law of Privacy  C at 177, 193; Eastern Rand Exploration Co Ltd v Nel and Others 1903 TS 42 at 53; Lee and Honore The South African Law of Obligations, 2nd ed at 39; Scott The Law of Cession at 177 - 8; Ndauti v Kgami and Others 1948 (3) SA 27 (W) at 36 - 7; Miller v Spamer 1948 (3) SA 772 (C) at 778 - 9; UDC Bank v Seacat Leasing & Finance Co (Pty) Ltd and Another 1979 (4) SA 682 (T) at 688G - 689D; Stern and Ruskin NNO v Appleson 1951 (3) SA 800 (W)  D  at 813B; Matador Buildings (Pty) Ltd v Harman 1971 (2) SA 21 (C) at 28A; Du Plessis v Scott 1950 (2) SA 614 (W) ; Du Plooy v Sasol Bedryf (Edms) Bpk 1988 (1) SA 438 (A) at 451B, 453G - I, 455E - J, 456H - I, 457D; Union Free State Mining & Finance Corporation Ltd v Union Free State Gold and Diamond Corporation Ltd 1960 (4) SA 547 (W) at 549; Roodepoort-Maraisburg Town Council v Eastern Properties (Pty) Ltd  E 1933 WLD 224 at 226; Steenkamp v Peri-Urban Areas Health Board 1946 TPD 424 at 430 - 1; Parsons v Langemann 1948 (4) SA 258 (C) at 262 - 3; St Patrick's Mansions (Pty) Ltd v Grange Restaurant (Pty) Ltd 1950 (4) SA 215 (W) at 218 - 19; Margate Estates (Pty) Ltd v Urtel 1965 (1) SA 279 (N) at 293 - 4; Mathanti v Netherlands Insurance Co of South Africa  F Ltd 1971 (2) SA 305 (N) at 317; Alberts v Bryson 1977 (1) SA 857 (RA) at 860A; Chitty Contracts (1983) vol 1 at 642 - 3, 1182, 1190; United Yeast Distributors (Pty) Ltd v Brooks 1935 TPD 75 at 80 - 2; Empire Theatres Co Ltd v Lamor 1910 WLD 289 at 292; Bal v Van Staden 1903 TS 70 at 81 - 2; Tolgate Holdings Ltd v Olds 1968 (3) PH A78 (W); Goss v E C Goss & Co (Pty) Ltd 1970 (1) SA 602 (D) at 608; Metalock (Africa) (1956)  G (Pty) Ltd v Klein 1971 (1) PH A10; Giraudeau v Samuels 1965 (2) PH A34; African Theatres Ltd v D'Oliviera and Others 1927 WLD 122; De Wet and Yeats Kontraktereg en Handelsreg (1978) at 80 - 3, 130 - 1; Soergel-Siebert Burgerliches Gesetzbuch (Kohlhammer Kommentar ) (1967)  H vol 1 at 621 - 2; Flume Allgemeine Teil des Burgerlichen Rechts; Das Rechtsgeschaft (1965) vol II at 577, 586 - 9; Komentar zum Burgerlichen Gesetzbuch met Einfuhrungsgesetz und Nebengsgesetzen (Staudingers Komentar ) vol I (ed Coing and Dilcher) at 487, 489; Van Jaarsveld v Coetzee 1973 (3) SA 241 (A) ; Mason v Provident Clothing Co Ltd 1913 AC 724 at 745; Goldsoll v Goldman [1914] 2 Ch 603 at 613.


Cur adv vult.

 I 
Postea (September 19).

[zJDz]Judgment

Smalberger JA: The appellant ('Sasfin') is a company carrying on a business as a financier; the respondent ('Beukes') is a  J specialist anaesthetist. On 13 February 1985 the parties entered into a discounting
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 A agreement. In terms of this agreement Beukes was obliged to offer for sale to Sasfin any book debts he wished to sell. The purchase of such book debts by Sasfin was to be governed by the provisions of the discounting agreement. On the same date Beukes executed a deed of cession in favour of Sasfin, Sassoons Textiles (Africa) (Pty)  B Ltd ('Sassoons') and Simpex (Pty) Ltd ('Simpex'). In terms thereof Beukes ceded to 'the creditors' (Sasfin, Sassoons and Simpex), jointly and severally


'all claims, rights of actions and receivables which are now and which may at any time hereafter become due to me/us by all persons (hereinafter referred to as "my/our debtors") without exception, from  C any cause of indebtedness whatsoever ("the claims") as continuing covering security for the due and proper performance of all obligations which I/we may have in the past owed or incurred or may at the present or in the future owe or incur to all or any of the creditors from whatsoever cause and whenever arising...',

 D on the terms and conditions contained in the deed of cession. In entering into both the discounting agreement and the deed of cession Beukes was represented by one Smit of Computerised Management Applications (Pty) Ltd.


It is common cause that from time to time Sasfin purchased certain book debts offered for sale by Beukes. Eventually a dispute arose between the parties. Sasfin claimed that Beukes had breached  E certain warranties contained in the discounting agreement, and purported to cancel the agreement. Sasfin further alleged that as at the date of the purported cancellation Beukes was indebted to it in the sum of R108 575,80. Accordingly Sasfin claimed to be entitled to enforce its rights against Beukes under the deed of cession. Beukes disputed any  F alleged breach on his part, and Sasfin's right to cancel. He contended, in turn, that Sasfin had breached certain of the terms of the discounting agreement. The dispute between the parties resulted in Sasfin (as applicant) instituting proceedings by way of notice of motion against Beukes (as respondent) in the Witwatersrand Local Division, in  G which Sasfin claimed an order in the following terms:


'1.1
Declaring that the cession executed by the respondent in favour of the applicant on 13 February 1985 is of full force and effect.


1.2
Interdicting and restraining the respondent from collecting either from his patients and from any medical aid society/ies or from any person, any of the debts ceded by him to the applicant.

  H 
1.3
Directing that the respondent furnish an account to the applicant of all amounts collected by him since 13 November 1985, and pay to the applicant all the amounts so collected.


1.4
Directing that the respondent is obliged to give the applicant access to all his books, records and documents in terms of the  I deed of cession for the purpose of allowing the applicant to exercise its rights in terms of the deed of cession.


2.

Alternatively to 1 above, granting the applicant an interim interdict, interdicting and restraining the respondent from collecting either from his patients and from any medical aid society/ies or from any person any of the debts ceded by him to  J the applicant, pending
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 A proceedings to be instituted against the respondent for the relief set out in 1.1 to 1.4; such proceedings to be instituted within 30 days from the date of this order.


3.

Directing that the respondent pay the costs of this application.


4.

Granting to the applicant further or alternative relief.'

 B 
The matter came before Van Niekerk J. At the hearing Sasfin indicated that it was only persisting in its claim for interim relief in terms of para 2 of the order sought. The Court a quo dismissed Sasfin's application, with costs, on the ground that the deed of cession was contrary to public policy and therefore invalid and unenforceable.  C However, it granted Sasfin leave to appeal to this Court. The judgment of the Court a quo is reported in 1988 (1) SA 626 (W) .


The appeal turns primarily on the validity of the deed of cession and its enforceability, whether in full or in part. This involves a consideration of whether there are provisions in the deed of cession which offend against public policy and, if so, whether they are severable from the remainder of the deed of cession. If the deed  D of cession is found to contain provisions which are contrary to public policy, and which are not severable, the further question arises whether, if such provisions were inserted solely for the benefit of Sasfin, Sasfin is none the less entitled to enforce the deed of cession shorn of its illegal provisions, if it so elects. This issue was not pertinently raised or argued during the hearing of the appeal,  E but counsel for the parties were subsequently requested to furnish additional written heads of argument in respect thereof. This they have done, and we are indebted to them for their assistance.


Before considering these issues and the legal principles governing them, it is necessary to mention certain preliminary matters. The proceedings in the Court a quo were instituted by Sasfin only.  F Sassoons and Simpex did not join, nor were they joined, in the proceedings. They have, however, indicated through their attorneys that they abide the decision of this Court, and the parties are agreed that nothing turns on their non-joinder. Furthermore, we were advised by counsel, and this has since been confirmed in certain correspondence  G placed before us, that Beukes has furnished a bank guarantee to Sasfin to cover any amount which might be found to be due by him to Sasfin, pursuant to an action which Sasfin has instituted against Beukes arising out of his alleged indebtedness under the discounting agreement, and that no claim will be made against Beukes based on the deed of cession. As Sasfin no longer seeks to enforce the deed of cession, the question  H of its validity has become largely academic. It remains, however, relevant to the question of costs, and this Court is therefore required to pronounce on its validity, and on any other issues that fall to be considered.


Our common law does not recognise agreements that are contrary to  I public policy (Magna Alloys and Research SA (Pty) Ltd v Ellis 1984 (4) SA 874 (A) at 891G). This immediately raises the question what is meant by public policy, and when can it be said that an agreement is contrary to public policy. Public policy is an expression of 'vague import' (per Innes CJ in Law Union and Rock Insurance Co Ltd v Carmichael's Executor 1917 AD 593{dictum at 598 appl} at 598), and what the requirements of  J public policy are must needs often be a difficult and contentious matter. Wessels Law of Contract 
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 A in South Africa 2nd ed vol 1 para 480 states that '(a)n act which is contrary to the interests of the community is said to be an act contrary to public policy'. Wessels goes on to state that such acts may also be regarded as contrary to the common law, and in some cases contrary to the moral sense of the community. The learned author 'Aquilius' in one of a series of articles on 'Immorality and Illegality in Contract'  B in 1941, 1942 and 1943 SALJ defines a contract against public policy as


'one stipulating performance which is not per se illegal or immoral but which the Courts, on grounds of expedience, will not enforce, because performance will detrimentally affect the interest of the community'

(1941 SALJ 346). Wille in his Principles of South African Law 7th ed  C at 324 speaks of an agreement being contrary to public policy 'if it is opposed to the interests of the State, or of justice, or of the public'. The interests of the community or the public are therefore of paramount importance in relation to the concept of public policy. Agreements which are clearly inimical to the interests of the community, whether they  D are contrary to law or morality, or run counter to social or economic expedience, will accordingly, on the grounds of public policy, not be enforced. (Cf Cheshire, Fifoot and Furmston's Law of Contract 11th ed at 343.)


Writers generally seem to classify illegal or unenforceable contracts (apart from those contrary to statute) into contracts that are contra bonos mores and those contrary to public policy (see eg De Wet and  E Yeats Kontraktereg en Handelsreg 4th ed at 80; Wille (op cit at 321); Joubert (ed) Law of South Africa vol 5 para 151). Some, like Wessels (op cit ), include an additional classification, viz those contrary to the common law. These classifications are interchangeable, for as 'Aquilius' in 1941 SALJ at 344 puts the matter, 'in a sense... all illegalities  F may be said to be immoral and all immorality and illegality contrary to public policy'. That the principles underlying contracts contrary to public policy and contra bonos mores may overlap also appears from the judgment of this Court in Ismail v Ismail 1983 (1) SA 1006 (A) at 1025G. These classifications may not be of importance in principle, for where  G a court refuses to enforce a contract it ultimately so decides on the basis of public policy (see Kuhn v Karp 1948 (4) SA 825 (T) {cons} at 839). Nonetheless it is convenient to deal with unenforceable contracts, as most writers do, under various heads (see eg Christie The Law of Contract in South Africa at 335 et seq ).


In the Magna Alloy's case supra Rabie CJ stated at 891H:


'Omdat opvattings oor wat in die openbare belang is, of wat die  H openbare belang vereis, nie altyd dieselfde is nie en van tyd tot tyd kan verander, kan daar ook geen numerus clausus wees van soorte ooreenkomste wat as strydig met die openbare belang beskou kan word nie.'

While mindful of the admonition of Cave J in Re Mirams [1891] 1 QB 594 at 595 that 'Judges are more to be trusted as interpreters of the law  I than as expounders of what is called public policy', it must nevertheless be left to the Courts to determine, in any given case (apart from matters dealt with by statute), whether a contract is contrary to public policy. This is in keeping with what was said by Innes CJ in Eastwood v Shepstone 1902 TS 294{dictum at 302 appl} at 302, viz:


'Now this Court has the power to treat as void and to refuse in any way to recognise contracts and transactions which are against public  J policy or contrary to
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 A  good morals. It is a power not to be hastily or rashly exercised; but when once it is clear that any arrangement is against public policy, the Court would be wanting in its duty if it hesitated to declare such an arrangement void. What we have to look to is the tendency of the proposed transaction, not its actually proved result.'

No court should therefore shrink from the duty of declaring a  B contract contrary to public policy when the occasion so demands. The power to declare contracts contrary to public policy should, however, be exercised sparingly and only in the clearest of cases, lest uncertainty as to the validity of contracts result from an arbitrary and indiscriminate use of the power. One must be careful not to conclude that a contract is contrary to public policy merely because its terms (or some of them) offend one's individual sense of propriety  C and fairness. In the words of Lord Atkin in Fender v St John-Mildmay 1938 AC 1 (HL) at 12 ([1937] 3 All ER 402 at 407B - C),


'the doctrine should only be invoked in clear cases in which the harm to the public is substantially incontestable, and does not depend upon the idiosyncratic inferences of a few judicial minds'

 D (see also Olsen v Standaloft 1983 (2) SA 668 (ZS) at 673G). Williston on Contracts 3rd ed para 1630 expresses the position thus:


'Although the power of courts to invalidate bargains of parties on grounds of public policy is unquestioned and is clearly necessary, the impropriety of the transaction should be convincingly established in order to justify the exercise of the power.'

 E In grappling with this often difficult problem it must be borne in mind that public policy generally favours the utmost freedom of contract, and requires that commercial transactions should not be unduly trammelled by restrictions on that freedom.


'(P)ublic policy demands in general full freedom of contract; the right of men freely to bind themselves in respect of all legitimate subject-matters'

 F (per Innes CJ in Law Union and Rock Insurance Co Ltd v Carmichael's Executor (supra at 598) - and see the much-quoted aphorism of Sir George Jessel MR in Printing and Numerical Registration Co v Sampson (1875) LR 19 Eq 462 at 465 referred to in inter alia, Wells v South African Alumenite Company 1927 AD 69 at 73. A further relevant, and  G not unimportant, consideration is that 'public policy should properly take into account the doing of simple justice between man and man' - per Stratford CJ in Jajbhay v Cassim 1939 AD 537 at 544. It is in the light of these principles that the validity of the deed of cession must be considered.


The deed of cession contains in a single document both an agreement  H to cede and a cession. In terms of the agreement to cede, Beukes' 'claims, rights of action and receivables' were to be ceded in securitatem debiti. Such a cession is in the nature of a pledge. A pledge is accessory to the original obligation, and whenever that is discharged the pledge is ipso iure extinguished. (Wille's Law of Mortgage and Pledge in South Africa 3rd ed at 165 - 6; Standard Bank of  I SA Ltd v Neethling NO 1958 (2) SA 25 (C) at 30C - D.) It follows from the accessory nature of a pledge that the rights of a cessionary under a cession in securitatem debiti only extend for as long as the debt which it was intended to secure remains unpaid, and no claim may be made in respect of the cession if there is no indebtedness (Wille (op cit at 151); Freeman Cohen's Consolidated Ltd v General Mining and  J Finance Corporation Ltd 1906 TS 585 at 591).
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The deed of cession is a lengthy document consisting of 25 typed pages. I do not propose to set out its provisions in full - to do so would unnecessarily burden this judgment. It is heavily biased in favour of Sasfin - that much will become apparent when I deal with the clauses which are claimed to be contrary to public policy. It was obviously tailored, from Sasfin's point of view, to cover every conceivable  B legal loophole, and to provide for all possible contingencies. It is certainly not lacking in ingenuity. Its purpose was not merely to provide security for Beukes' indebtedness to Sasfin - it sought to ensure maximum protection of Sasfin's rights while at the same time subjecting Beukes to the most stringent burdens and restrictions.

 C 
It will facilitate the further reading of this judgment if I set out in full at this stage the various clauses in the deed of cession which Beukes claims are contrary to public policy. While there may be other provisions in the deed of cession which are contrary to public policy, I shall confine myself to those relied upon by Beukes. They are the following (the italicising is mine, and is intended to facilitate later reference to the various clauses):

  D 
'3.4
(T)he creditors shall be entitled, at any time or times hereafter, without notice to me/us and without first obtaining any order of court, to:




3.4.1 give notice of this cession to all or any of my/our debtors and to take such steps as the creditors may deem fit to recover all or any of the claims hereby ceded ; and/or

  E 


3.4.2 cause all or any of the claims hereby ceded to be sold by public auction or private treaty or in any other manner for such price and on such terms and to such purchasers as the creditors in their sole and absolute discretion may deem fit; and/or




3.4.3...

  F 


3.4.4... The creditors shall apply the nett proceeds of any such recovery or sale in terms of 3.4.1 or 3.4.2... as the case may be, after deducting therefrom all costs and expenses incurred in or about the realisation of the claims and exercise by the creditors of its/their rights, including where applicable the commission referred to in 7, in reduction or discharge, as the case may be, of my/our indebtedness to the creditors, without prejudice to the creditors' rights to recover from me/us  G any balance which may remain owing to the creditors after the exercise of such rights. All of the aforegoing is without prejudice to all other rights that the creditors may have at law and all other securities which may be held by the creditors and provided further however that should the creditors at any time collect/recover in aggregate an amount which, after taking into account all the costs and expenses incurred by the creditors in  H connection with the realisation and/or recovery or attempted recovery of the claims hereby ceded and the exercise by the creditors of their rights, exceeds the full amount of my/our indebtedness for the time being, whether actual or contingent or prospective, the creditors shall be entitled but not obliged to refund such excess to me/us without affecting the force and continuity of this cession as security for any indebtedness  I subsequently arising in favour of the creditors.

...




3.6 (T)he creditors shall be at liberty, without in any way limiting or affecting the creditors' rights against me/us or diminishing or otherwise affecting my/our obligations to the creditors hereunder, to do any act or omit to do any act or cause any act to be done or omitted to be done, whether pursuant to the provisions of any contract concluded with me/us or  J otherwise, as the creditors
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in its/their sole discretion may deem fit, and without reference to or approval by me/us notwithstanding that in doing or omitting to do any such act, the creditors may have acted negligently (whether grossly or otherwise) or in a manner calculated to cause, or in fact causing, prejudice to me/us...

...

  B 


3.8 (T)he creditors shall be under no obligation to me/us to bring any proceedings against any of my/our debtors or take any other steps against my/our debtors and shall be at liberty to withdraw any proceedings instituted by the creditors against my/our debtors and be entitled generally to act or to refrain from acting against any of my/our debtors as the creditors may in their sole and absolute discretion decide or consider fit, and the creditors shall not be liable to me/us in any way whatsoever for any loss/es that I/we may suffer or incur in consequence of anything done or omitted to be done by the  C creditors....




3.14 (T)his cession shall be a continuing covering cession and shall remain of full force and effect at all times notwithstanding -





3.14.1 any intermediate discharge or settlement of or fluctuation in my/our obligations to the creditors ; and/or





3.14.2 my/our legal disability, and accordingly shall be and  D remain of full force and effect until such time as the creditors will in their sole and absolute discretion have agreed in writing to cancel this cession. In the event of any one or more of the creditors agreeing to cancel this cession, such cancellation shall not limit or affect this cession to any of the other/s of the creditors who have not so agreed. Accordingly, this cession shall be and continue to be of full force and effect until terminated by all of the creditors  E pursuant to the provisions of this clause.

...





3.24.1 (T)he amount owing to the creditors by me/us at any time, the fact that it is due and payable, the rate of interest payable thereon, (and) the date from which interest is reckoned,... shall be deemed to be determined and proved by a certificate under the signature of any of the directors  F of any of the creditors. It shall not be necessary to prove the appointment of the person signing any such certificate.





3.24.2 Such certificate shall -






3.24.2.1 be binding upon me/us and






3.24.2.2 be conclusive proof of the amount due,  G owing and payable by me/us to the creditors and of the facts stated therein; and






3.24.2.3 be deemed to be a liquid document for the purpose of obtaining provisional sentence and/or any other judgment or order against me/us; and






3.24.2.4 constitute sufficient particularity for the purposes of pleading and trial in any action  H instituted by you against me/us; and






3.24.2.5 constitute sufficient proof to enable the creditors to


3.24.2.5.1 discharge any onus which may be cast upon it/them in law in any action; and


 I       3.24.2.5.2 obtain any judgment or order;


The creditors shall, accordingly, not be obliged to tender any additional evidence over and above and/or in addition to such certificate at any hearing in any or proceedings for a judgment or order.

...




5.2 (U)ntil such time as all or any of my/our debtors will have been notified of the cession, all sums of money which I/we will  J collect from my/our debtors or
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such debtor/s as the case may be, shall be collected and received by me/us as agent/s on the creditors' behalf, provided that the creditors shall be entitled at any time to terminate my/our mandate to collect all or any such sums of money and that with effect from the termination of such mandate, I/we will cease to collect or accept any payments on account of the debts in respect of which my/our mandate will have been terminated.

 B ...




7. In the event of the creditors at any time exercising any of its/their rights in terms of clause 3.4.1 of this cession, I/we hereby agree and undertake to pay to the creditors on demand a commission of 5 % of the gross value of all the claims hereby ceded then outstanding.'

 C 
The references in clause 3.4 to 'the claims hereby ceded' are in fact references to Beukes' book debts, which reflect the amounts due to him by his patients for medical services rendered to them. These book debts constitute his source of income as a specialist anaesthetist. It was contended, on behalf of Beukes, that, when read together, clauses 3.4 and 3.14 entitle Sasfin, for as long as it pleases, to collect and  D keep all Beukes' income, irrespective of the absence of any principal indebtedness. This was disputed by Sasfin's counsel. He claimed that Sasfin was only entitled to collect Beukes' book debts provided Beukes was indebted to it, and was obliged to account for, and pay over to Beukes, any excess amount collected (subject to the severance of the words 'entitled but not' where they appear towards the end of  E clause 3.4). The interpretation placed by Beukes on clauses 3.4 and 3.14 as they stand (ie leaving aside the question of severance) is, in my view, the correct one.


It was not suggested on the papers that Beukes' indebtedness to Sasfin arose in any way other than under the discounting agreement. As that  F agreement and the deed of cession were signed at one and the same time it follows that there could have been no principal debt in existence when the deed of cession was executed. If the deed of cession contemplated a cession in anticipando no transfer of rights to Sasfin could have taken place until the cession became operative, ie until the indebtedness it was sought to secure arose. Contrary to the common  G law position, however, on a proper interpretation of clauses 3.4 and 3.14 Sasfin was entitled, from the moment the deed of cession was executed, to recover all or any of Beukes' book debts, despite the fact that no amount was owed by Beukes to it then, nor might be owed in the future. This in my view follows from:


(1)
The words 'at any time or times hereafter' in the opening  H sentence of clause 3.4. In their context the words can only mean 'with immediate effect and at any time in the future'. They are not dependent upon the existence of any indebtedness by Beukes to Sasfin. They are superfluous unless they are given the wide meaning they bear. Mr Trengove, for Sasfin, was alive to the wide import of the words and argued that they could be severed  I in order to overcome the threat to the validity of the deed of cession that their existence posed.


(2)
Clause 3.14 which provides in terms that the deed of cession


'shall remain of full force and effect at all times notwithstanding any intermediate discharge or settlement of... my obligations to the  J creditors...',
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 A  ie be operative irrespective of the existence of any principal indebtedness. From this it may be inferred that the parties never intended the cession of rights to Sasfin to be dependent upon the existence of such indebtedness, and that this was their intention from the outset.

  B 
(3)
The reference in the last sentence of clause 3.4 to 'prospective' indebtedness. The word 'prospective' pertains to some time in the future and contrasts with 'actual' indebtedness. In the context of the sentence as a whole the use of the word 'prospective' contemplates a situation where amounts have been collected or recovered irrespective of the existence of any actual indebtedness. The reference to 'entitled but not  C obliged' to refund any excess is further indicative of Sasfin's right to retain amounts collected even though nothing is owing to it and reinforces the conclusion that the right to collect does not depend upon the existence of any indebtedness.

 D 
Mr Trengove, in support of the argument that the deed of cession only authorised Sasfin to collect Beukes' book debts while he was indebted to Sasfin, referred to the stipulation in clause 3.4 that Sasfin 'shall apply the nett proceeds' of any recovery or sale of the book debts 'in reduction or discharge, as the case may be, of my/our indebtedness to the creditors'. It was contended that this clearly implied the  E existence of an actual indebtedness. This, it was said, was fortified by the fact that the concluding portion of clause 3.4 catered only for a surplus of the amount collected over 'the full amount of my/our indebtedness for the time being'. These provisions do not, in my view, necessarily exclude the existence of a nil indebtedness, and do not  F provide a cogent answer to the arguments supporting the contrary view.


The effect of what I conceive to be the proper interpretation of clause 3.4 and 3.14 was to put Sasfin, from the time the deed of cession was executed, and at all times thereafter, in immediate and effective control of all Beukes' earnings as a specialist anaesthetist. On notice of cession to Beukes' debtors Sasfin would have been entitled to recover all Beukes' book debts. In addition, Sasfin would have been entitled  G to retain all amounts so recovered, irrespective of whether Beukes was indebted to it in a lesser amount, or at all. This follows from the provisions in clause 3.4 that Sasfin would be 'entitled but not obliged' to refund any amount to Beukes in excess of Beukes' actual indebtedness  H to Sasfin. As a result Beukes could effectively be deprived of his income and means of support for himself and his family. He would, to that extent, virtually be relegated to the position of a slave, working for the benefit of Sasfin (or, for that matter, any of the other creditors). What is more, this situation could, in terms of clause 3.14, have continued indefinitely at the pleasure of Sasfin (or the  I other creditors). Beukes was powerless to bring it to an end, as clause 3.14 specifically provides that 'this cession shall be and continue to be of full force and effect until terminated by all the creditors'. Neither an absence of indebtedness, nor reasonable notice to terminate by Beukes in those circumstances would, according to the wording of clause 3.14, have sufficed to bring the deed of cession to an end. An agreement having this effect is clearly unconscionable and incompatible  J with the public interest,
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 A and therefore contrary to public policy. Eastwood v Shepstone (supra ); Biyela v Harris 1921 NPD 83; Raubenheimer and Others v Paterson and Sons 1950 (3) SA 45 (SR) ; King v Michael Faraday and Partners Ltd [1939] 2 KB 753 ([1939] 2 All ER 478).


It was conceded on behalf of Sasfin that if the above interpretation of clauses 3.4 and 3.14 is the correct one the clauses, as they  B stand, are contrary to public policy. Furthermore, the words


'should the creditors at any time collect/recover in aggregate an amount which... exceeds the full amount of my/our indebtedness... the creditors shall be entitled but not obliged to refund such excess'

 C in clause 3.4, given their literal interpretation, are in my view sufficiently wide to allow Sasfin, on termination of the deed of cession by the creditors, to retain all monies collected by it in excess of Beukes' indebtedness to it. They therefore amount to a pactum commissorium, and as such render the clause invalid and  D unenforceable (see Sun Life Assurance Co of Canada v Kuranda 1924 AD 20 at 24). In addition, clause 3.4.2, which provides for parate executie, goes to such lengths that it offends against the public interest and is contrary to public policy. A clause for parate executie, which authorises execution without an order of court, is valid (Osry v Hirsch, Loubser and Co Ltd 1922 CPD 531), provided it does not prejudice, or is not likely to prejudice, the rights of the debtor unduly. This I  E conceive to be the principle underlying the passage in the judgment of Kotze JP in Osry's case at 547, where he stated:


'It is, however, open to the debtor to seek the protection of the Court if, upon any just ground, he can show that, in carrying out the agreement and effecting a sale, the creditor has acted in a manner which has prejudiced him in his rights.'

 F Clause 3.4.2 is couched in very wide terms. It gives Sasfin carte blanche in regard to the sale of Beukes' book debts. It is open to abuse, and the likelihood of undue prejudice to Beukes exists if its terms are enforced. As stated in Eastwood v Shepstone (supra ), it is the tendency of the proposed transaction, not its actually proved result, which determines whether it is contrary to public policy.

 G 
The provisions of clause 3.8 read in conjunction with clause 5.2 entitle Sasfin at any time to terminate Beukes' mandate (in terms of clause 5.2) to collect book debts from his debtors. At the same time Sasfin is under no obligation to take any steps against such debtors to recover amounts due by them to Beukes. Sasfin could, if it so wished, merely sit back and do nothing, allowing claims to prescribe in  H the process. And Beukes would be deprived of all rights of recourse against Sasfin, having regard not only to the provisions of clause 3.8, but also to those of clause 3.6. This manifestly constitutes exploitation of Beukes to a degree which, in the public interest, cannot be countenanced. The provisions of these clauses are therefore also contrary to public policy.

 I 
In terms of clause 3.24.1, the amount owing by Beukes to Sasfin at any time, the fact that it is due and payable and the rate of interest thereon


'shall be deemed to be determined and proved by a certificate under the signature of any of the directors of any of the creditors'.

The effect of the provisions of clause 3.24.2 is that such certificate  J cannot effectively be challenged on any ground save fraud. It constitutes the sole
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 A memorial of Beukes' indebtedness, and is conclusive proof of such indebtedness and the amount thereof. These clauses purport to oust the Court's jurisdiction to enquire into the validity or accuracy of the certificate, to determine the weight to be attached thereto or to entertain any challenge directed at it other than on the ground of fraud. As such they run counter to public policy (cf Schierhout  B v Minister of Justice 1925 AD 417 at 424). Although perhaps not per se contrary to public policy, the provisions of clause 3.24.3.1 are indicative of the extreme lengths to which the deed of cession goes in curtailing the rights of Beukes. Clause 3.24.3.1 provides, inter alia,


'I/we hereby irrevocably appoint and authorise any of the directors of  C any of the creditors who signs any certificate issued in terms of 3.24.1 also to be my/our agent in rem suam for the purpose of signing and issuing such certificate. In signing and issuing such certificate the signatory shall be deemed to act also as my/our agent for the purposes thereof.'

Not content with the far-reaching consequences of the certificate as  D spelt out in clause 3.24.2, the deed of cession goes as far as to deem it that of Beukes' agent!


I now turn to clause 7. I have already held that the rights under clause 3.4.1 can be exercised even if no indebtedness exists. The wording of clause 7 is so wide that every time Sasfin sends a letter of demand, or takes any step envisaged by clause 3.4.1, it can claim a 5% commission on the gross value of all outstanding ceded claims - notwithstanding the fact that no amount is owing to Sasfin. The  E iniquity of the situation is immediately apparent. It is grossly exploitive of Beukes and must inevitably offend against the mores of the public to such an extent that it should be struck down on the grounds of public policy.

 F 
I come finally to clause 3.6. The gravamen of the complaint against this clause is that its provisions exempt Sasfin from liability for a deliberate act or a wilful default. It is trite law that a party to a contract may validly exempt himself from liability for negligence, even gross negligence. Whether he may do so for a deliberate act or a wilful default is open to doubt (see Christie (op cit at 190)). I shall  G assume, without deciding, that he cannot. It was argued that as clause 3.6 specifically excluded liability for negligent conduct, it necessarily followed that the words 'calculated' in the phrase 'in a manner calculated to cause... prejudice' must be given the meaning of 'intended'. It can bear such a meaning, but the strong preponderance of authority favours it being given its ordinary objective connotation  H of 'likely' (see eg American Chewing Products Corporation v American Chicle Company 1948 (2) SA 736 (A) at 740 - 1; R v Heyne and Others 1956 (3) SA 604 (A) at 622). Used in that sense the clause is not open to objection.


It follows that a number of provisions in the deed of cession are contrary to public policy. Both in the Court a quo (see 1988 (1) SA  I 626 at 634) and on appeal it was conceded that certain passages were unacceptable, and would have to be struck from the deed of cession. This brings me to the question of severability. If those provisions in the deed of cession which have been found to be contrary to public policy cannot be severed from the remaining provisions, it is common cause that the deed of cession is invalid and unenforceable (subject to  J the applicability of the principle enunciated
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 A by my Brother Van Heerden, in a minority judgment in Du Plooy v Sasol Bedryf (Edms) Bpk 1988 (1) SA 438 (A) at 456H, to which I shall revert later).


The 'fundamental and governing principle' with regard to severability is


'to have regard to the probable intention of the parties as it appears  B in, or can be inferred from, the terms of the contract as a whole'

(per Botha J in Vogel NO v Volkersz 1977 (1) SA 537 (T) at 548F; see also Collen v Rietfontein Engineering Works 1948 (1) SA 413 (A) at 435). Where the probable intention of the parties has to be inferred our Courts have devised certain guidelines to assist in arriving at  C such intention (see eg Kriel v Hochstetter House (Edms) Bpk 1988 (1) SA 220 (T) at 227A - B).


In the present instance the parties have expressly stated their intention with regard to severability in clause 3.18 of the deed of cession, which provides that


'each phrase, sentence, paragraph and clause in this cession is severable the one from the other, notwithstanding the manner in which  D they may be linked together or grouped grammatically and if in terms of any judgment or order any phrase, sentence, paragraph or clause is found to be defective or unenforceable for any reason the remaining phrases, sentences, paragraphs and clauses, as the case may be, shall nevertheless be and continue to be of full force and effect'.


The question arises what meaning or effect should be given to  E clause 3.18? Must it be interpreted literally, and full effect given to its wide and seemingly unambiguous terms? I think not. In my view the parties could not have intended that no matter how much of their agreement fell away, and no matter what the resultant effect thereof was, it would suffice if some vestige of an agreement remained. Yet this would follow from giving clause 3.18 its literal meaning. Sasfin  F and Beukes could not have contemplated severance resulting in an agreement significantly different from that which they originally contemplated. They could not have intended that the deed of cession could be judicially snipped and pruned (or be subjected to major surgery!) to the extent that its ultimate form and import differed  G meaningfully from that which it was originally intended to have. Clause 3.18 should therefore be seen as no more than an expression of intention by the parties that their agreement should be regarded as severable to the extent that severance is appropriate and permissible.


In any event, it is in my view not open to parties to a contract to say to a court


 H  'take our agreement, such as it is, excise from it all that is bad, and retain what is good, and provide us with a contract which is legal and enforceable, even though it may not be what we originally had in mind'.

This is the effect of clause 3.18, on a literal interpretation thereof.  I Such an approach would offend the fundamental rule that the Court may not make a contract for the parties (Laws v Rutherfurd 1924 AD 261 at 264). Furthermore, provisions in a contract similar to clause 3.18, if not restricted in their meaning, could lead to an abuse of the process of the Court. Parties could simply insert whatever they wish, good or bad, into a contract, and, by resorting to a provision such as clause 3.18, leave it to the Court to separate the chaff from the wheat. Not only could this lead to slovenliness in the drafting of agreements,  J but it could also provide fruitful
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 A ground for the exploitation of the unwary, the unenlightened and the disadvantaged. A clause having that effect might per se be contrary to public policy.


For clause 3.18 itself to be valid it must therefore be construed on the basis that the parties intended no more that that their agreement was severable, and that provisions in the deed of cession could  B be excised, provided always that what remained substantially reflected their original intention; in other words, the deed of cession is severable up to the point the parties probably intended, but not beyond.


As it stands the main purpose of the deed of cession was not merely to ensure a bare cession of Beukes' book debts to Sasfin to secure  C a principal obligation. The agreement to cede and cession were not dependent upon the existence of a principal obligation, and were subject to terms and conditions designed to ensure the maximum benefits and the widest possible protection for Sasfin, including its right to commission. Most, if not all, of the clauses which offend against public policy are fundamental to the nature and scope of the security  D which Sasfin obviously required. They contain provisions which are material, important and essential to achieve Sasfin's ends; they go to the principal purpose of the contract, and are not merely subsidiary or collateral thereto. If those clauses were severed one would be left with a truncated deed of cession containing little more than a bare cession. No doubt Beukes would have contracted without the offending clauses,  E as they served only additionally to burden, and not to benefit, him. But would Sasfin have been prepared to forego its substantially protected rights and contracts on that basis? This is a matter peculiarly within Sasfin's own knowledge. Yet, significantly, nowhere does it appear on the papers what Sasfin's attitude would have been in this regard. It seems to me that on the probabilities one may readily infer that  F without the rights and protection afforded by the offending clauses in the deed of cession, Sasfin would not have entered into either it, or the discounting agreement. (By saying this I am not suggesting that the invalidity of the deed of cession would bring down the discounting agreement - objectively determined the latter is not dependent for its validity upon the former.) More particularly is this so when one  G has regard to the cumulative effect of the invalid clauses. I am fortified in this view by the fact that Sasfin sought to enforce the deed of cession as a whole, notwithstanding that Beukes had contended earlier that certain clauses thereof were contrary to public policy, and that it was therefore invalid and unenforceable. This is indicative of how important the deed of cession, in its entirety, was to Sasfin.  H I accordingly conclude that the offending provisions of the deed of cession are not severable.


I turn now to consider the principle enunciated by my Brother Van Heerden in Du Plooy v Sasol Bedryf (Edms) Bpk (supra ) (which, for convenience, I shall refer to as the 'Sasol principle') and  I its applicability in the present matter. The principle was stated in the following terms (at 456H):


'Indien 'n kontrak dus slegs uit die oogpunt van een party ondeelbaar is en dit 'n nietige bepaling bevat, het die party in wie se guns die bepaling beding is die keuse om die kontrak te vernietig of dit in stand te hou. Die kontrak is met ander woorde nie nietig  J nie, maar vernietigbaar ter keuse van die betrokke party.'
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The true rationale for the Sasol principle is not immediately apparent. It presumably has nothing to do with severability in its accepted juristic sense - while a provision in an agreement may exist for the benefit of only one party, severability juristically involves both parties. If it does, then it is in conflict with the ex hypothesi fact that the offending provisions which Sasfin now seeks to  B disregard are not severable. The principle results in an illogicality, in that it permits a party to enforce an agreement which in form and substance would have been unacceptable to that party when the parties concerned first sought to enter into a binding agreement. It also offends against the well-established principle, to which I have previously alluded, that a court will not make a new contract for the  C parties. This, in effect, is what the application of the Sasol principle amounts to - the Court sanctions and enforces an agreement which the parties did not contemplate when they first contracted.


While I have certain misgivings about whether the Sasol principle is legally sound, it is not necessary for me to express a firm  D opinion thereon. The principle presumably has its origin in the decisions in Vogel NO v Volkersz (supra ) and, by analogy, Van Jaarsveld v Coetzee 1973 (3) SA 241 (A) . In Vogel's case the Court was dealing with a clause in a contract for the sale of immovable property which was void for incompleteness; in Van Jaarsveld's case the Court was concerned with a valid agreement for the sale of land containing a condition  E inserted solely for the benefit of the purchaser, which condition was incapable of fulfilment. In each instance the Court concerned upheld the agreement; in Vogel's case (as I understand it) by basically applying the principle of severability and, in Van Jaarsveld's case, on the ground that the purchaser was entitled to waive the condition  F inserted for her benefit. Both cases, factually and legally, are a far cry from the present. Assuming that the Sasol principle holds good in certain circumstances (more particularly, when one is dealing with agreements which are unenforceable rather than illegal per se ) it cannot, in my view, be of application in the present instance.


I have held that the deed of cession is invalid and unenforceable because certain material, non-severable terms thereof are contrary  G to public policy, and therefore illegal. It is a well-recognised principle of our law that a contract which contains illegal terms (as opposed to terms which are void for vagueness or incompleteness) is devoid of legal effect unless the offending terms are severable  H (Christie (op cit at 381); and see the remarks of Smith J in Bal v Van Staden 1903 TS 70 at 82 and Corbett J in J O Markovitz and Son Trust Co (Pty) Ltd v Bassous 1966 (2) PH A65 (C)). As the offending clauses in the deed of cession are not severable, this principle must needs apply and resultantly drag down the whole deed of cession; and to this principle the Sasol principle (assuming its validity) must yield. The deed of cession cannot, in those circumstances, be validated by Sasfin's  I purported waiver of the offending clauses. Not being severable, the illegal provisions render the deed of cession void ab initio and the question of waiver can therefore not arise. This is in keeping with the principle laid down in Jammine v Lowrie 1958 (2) SA 430 (T) at 431E - F that '(a) contract which is ab initio void cannot... be validated by a subsequent act of one of the parties'. This principle was followed in  J Adam v Patel 1976 (2) SA 801 (T) (at 805), a decision subsequently upheld on
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 A appeal to this Court (see Patel v Adam 1977 (2) SA 653 (A) ). Jammine's case has also been referred to with apparent approval in this Court in Johnston v Leal 1980 (3) SA 927 (A) at 939E. I am not aware of any authority (apart from the judgment of my Brother Van Heerden in the Du Plooy case at 457C) in which the principle I have quoted from  B Jammine's case (as opposed to its correct application) has been questioned (see Dold v Bester 1984 (1) SA 365 (D) at 369H). An approach founded on similar considerations appears to underlie the conclusion reached by Miller JA in Lipschitz NO v UDC Bank Ltd 1979 (1) SA 789 (A) at 808C - D.


Furthermore, it seems to me, as a matter of principle, that when dealing with an agreement which is invalid because it contains material  C terms contrary to public policy, and the illegal terms are not severable, the Courts should not be astute to find grounds for upholding the agreement. They should not permit provisions contrary to public policy inserted in an agreement for the benefit of one party (which are non-severable) simply to be disregarded with impunity by that party when, on discovering where the shoe pinches, it suits it to do so.  D More particularly should this be so where the party concerned (initially at any rate) elects to enforce the agreement in its entirety, notwithstanding its attention being drawn to certain of the invalid provisions. This was the case here. Beukes in his replying affidavit (para 2.2.2) specifically alleged that 'die sessie waarop die applikant steun... is teen die openbare belang'. He later enlarged upon this  E in para 50.2, where reference was made, inter alia, to clauses 3.14 and 3.24.2, both of which I have held to be contrary to public policy. Sasfin denied these contentions, and persisted in claiming relief based on the illegal provisions, or at least some of them. In passing it should be noted that in the circumstances Beukes was entitled to raise  F the illegality of the deed of cession as a defence, and he cannot be said to have acted mala fide in doing so. Needless to say in matters of this kind the approach of the Courts will depend upon a proper consideration of the facts and circumstances of each particular case.


In the result the Court a quo correctly held the deed of cession to be  G invalid and unenforceable, and correctly refused the relief sought. It is common cause that, this being so, the appeal must fail, and it is therefore not necessary to consider the numerous other points raised on appeal.


The appeal is dismissed with costs, such costs to include the costs of two counsel.


Jansen JA and Nestadt JA concurred in the judgment of Smalberger JA.  H
