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[zHNz]Headnote : Kopnota

The instant appeal concerned the right of the Court to order specific performance of a contract for personal services. The first respondent, a football coach, had entered into a coaching contract with the appellant club. The contract provided that a breach by either  E  of the parties entitled the other either to cancel the contract and claim damages or to claim specific performance. Before the expiry of his contract, the first respondent was made a more lucrative offer by the second respondent, and proceeded to give the appellant notice of termination. The appellant elected to enforce the contract and sought: (1) a declarator that the contract was binding on the parties; (2) an order compelling the first respondent to  F  continue serving as head coach of the appellant's football team; and (3) an order restraining the second respondent from taking any action designed to induce the first respondent to breach the contract.

Held, that it was clear that the first respondent's principal reason for leaving the appellant was that he had secured a better contract. This was relevant because there was an important  G  distinction between a wrongfully dismissed employee and one who resiled unlawfully from his contract of employment. (At 77G and 78I/J - J.)

Held, further, that the first respondent was no ordinary servant of the type in respect of whom the English Courts refused to order specific performance, but a party contracting on equal terms with his employer and able to command a high sum of money in doing so. The Court was also not being asked to order specific performance against an  H  employer, but to declare that a contract was binding and to allow the applicant to proceed to enforce its contract against an unwilling employee who wished to earn more money elsewhere. (At 79D - E/F.)

Held, further, that it was generally accepted that it was an injured plaintiff's right to elect whether to hold a defendant to his contract or claim damages for breach. The first respondent had  I  no right to prescribe how the plaintiff would make the election provided by law. (At 81E/F - H.)

Held, further, that the English common law regarded specific performance as supplementary to the remedy of damages. It was never granted where damages provided adequate relief. The rule was based on public policy and the feeling that it was improper to make a person serve another against his  J 
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will. South African law, in contrast, regarded specific performance as a primary, not supplementary, remedy.  A  (At 84E - I/J.)

Held, further, that while the first respondent might not want to go back to coach the appellant's team, an order of specific performance would not amount to compelling him to do something against his will. The fact that relations between the applicant and the first respondent had soured did not detract from the basic point that the first respondent had chosen to break the contract and thereby  B  brought all the subsequent unpleasantness between him and the applicant upon himself. (At 84I/J - 85B.)

Held, further, that there was no inequity in obliging the first respondent to adhere to his contract. Only the appellant, who had chosen to take the risk of bringing an application for an order of specific performance, would be prejudiced if the first respondent did not perform properly. It that event it had several remedies at  C  hand, the most obvious of which was to stop paying him. (At 85H - J.)

Held, further, as to the view that it would not be possible to determine whether the first respondent was functioning optimally, that the Court had a discretion and would refuse specific performance only if it would operate 'unreasonably hardly on the defendant, or where the agreement giving rise to the claim [was]  D  unreasonable, or where the decree would produce injustice, or would be inequitable under all the circumstances' (Haynes v Kingwilliamstown Municipality 1951 (2) SA 371 (A) at 378H - 379A). The appellant could not be denied its ordinary remedy simply because of the possibility that first respondent might not perform properly, which was a factual issue that would arise only in the future. (At 86B - D/E.)  E 

Held, further, that it was clear from Brisley v Drotsky 2002 (4) SA 1 (SCA) at para [94] that Courts should be slow in striking down contracts or declining to enforce them, and should, in specific performance situations, refuse performance only where a recognised hardship to the defaulting party had been proved. Practical considerations such as the impossibility of measuring the first respondent's performance did not meet the proper test. (At 86F - I.)  F 

Held, further, that the Court a quo failed to apply the principle of election and the primary right to specific performance. It also did not appreciate the import of the remark in Brisley v Drotsky in favour of upholding contracts as opposed to striking them down. These failures amounted to misdirections and an approach on the wrong principles. (At 87A/B - D/E.)  G 

Held, further, as to the relief sought against the second respondent, that there was nothing to prove that it had induced the first respondent to break his contract. The fact that the second respondent had made an offer did not in itself prove an inducement. The Court a quo therefore correctly refused to make an order against the second respondent. (At 87H - I/J.)

Held, accordingly, that the appeal against the first respondent had to succeed and that against the second  H  respondent to fail. There existed a binding agreement between the appellant and the first respondent, who had to continue serving as head coach of the appellant as dictated by the agreement. (At 88E - G/H.)

The decision by the single Judge in Santos Professional Football Club (Pty) Ltd v Igesund and Another 2002 (5) SA 697 (C) reversed in part and confirmed in part.  I 
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[zJDz]Judgment

Foxcroft J: This is a Full Bench appeal against a decision of this Court given on 15 July 2002. On 7 August 2002 leave to appeal was granted by the Supreme Court of Appeal, which also recommended that the matter be dealt with on an urgent  G  basis. 

The matter concerns a football coaching agreement concluded between appellant and first respondent, breach of contract by the latter party, and appellant's desire to enforce the contract. 

In its notice of motion, appellant sought a declarator that a binding agreement  H 


'exists between applicant and first respondent in the terms set out in the memorandum of agreement dated 23 July 2001 (annexed hereto marked ''GSA1'') concluded between applicant and first respondent on 20 July 2001 at Cape Town'.  I 

The next prayer in the notice of motion was for an order that first respondent continue to serve as head coach of applicant's football teams until 30 June 2003 on the terms and conditions set out in the memorandum to which I have referred. 

Then there was a further prayer for an order restraining second  J 
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respondent from taking any action designed to induce first respondent to breach the contract. Prayers for alternative relief  A  and costs followed. 

Clause 9.1 of the contract ('Memorandum of Agreement') under the heading 'Breach' is of central importance in this matter, and was quoted in full in the judgment of the Court a quo. It reads: 


'Should the head-coach commit any breach of this agreement and fail to remedy such breach within 14 (fourteen) days after registered  B  post of notice by the club or its attorneys requiring the head-coach to do so, the club shall have the right to cancel the contract forthwith, or to take action against the head coach for specific performance of his obligation under the agreement.' 

Paragraph 9.2 provided that: 


'Likewise, should the club commit such breach the provisions of clause 9.1 shall apply mutatis mutandis.'  C 

It is clear from these provisions that both parties appreciated that a breach by either one of them could result in the right to cancel the contract (and sue for damages) or to 'take action for specific performance'.  D 

It is important, in my view, to bear in mind that this was not a case of an ordinary contract of employment. It differed from an ordinary contract, both in respect of the signing-on fee and the job description dealt with below. First respondent received a signing-on fee of R250 000 nett of taxes. Of this sum, R150 000 was to be paid on signature of the contract. A further R50 000 was to be paid on 30 November 2001 and the final R50 000 on 31 March 2002. There is  E  nothing to suggest that these amounts were not paid, nor that the monthly salary of R30 000 nett was not paid, nor that the club did not honour its responsibility to pay all taxes as agreed in clause 3.1 of the memorandum of agreement. 

It is not in dispute that on 18 June 2002 first respondent approached Mr Goolam Allie, chairperson of applicant ('Santos'), and  F  told him for the first time that he intended coaching second respondent ('Ajax') during 2002/03. He told Mr Allie that he had been offered a signing-on fee of R800 000 for a three-year contract and would be paid R62 000 per month. In addition he had been offered shares in Ajax which, according to Mr Allie, has Ajax Amsterdam in Holland as a 51% shareholder.  G 

This is not denied by first respondent in his affidavit. First respondent approaches the matter on the basis that it is not correct that he 'simply told him about Ajax'. First respondent adds that he explained his reasons for needing to leave Santos in detail, and continues:  H 


'That was the primary issue. I told him of the difficulties with my family, that I needed permanency, and needed to bring my family to Cape Town or leave Cape Town.' 

On the affidavits, it is clear that neither party said anything about re-negotiating the contract, but first respondent's view, on affidavit, was that he would have attempted to re-negotiate with Santos if Santos had been prepared to do so. He adds that  I 


'Allie was not and I left telling him that in the circumstances I intended leaving'. 

It is not clear why Mr Allie should have attempted to re-negotiate the contract in these circumstances, particularly when first respondent did  J 
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not say anything about re-negotiating. First respondent was, after all, the party indicating that he was  A  considering resiling from the contract. 

On 24 June 2002, first respondent wrote to Mr Allie ('GSA5'). In this letter he commenced with his personal concerns and family obligations, adding that he only had security of employment for Santos ('the club') for one further year, adding that he had given his all for the club, which had won the League in his first year as head coach of the club. He went on to say that he would have to achieve  B  a situation in which he could bring his family to live with him, and 


'I am sure that you will appreciate that I have been approached by numerous clubs of late offering me better and better arrangements. One of these clubs has offered me  C 



1.
Permanent employment. 



2.
A signing-on fee sufficient to achieve the objectives set out above in relation to my family. 



3.
An increase in my salary of at least 30%.' 

First respondent then refers to the fact that there is no specific notice period set out in his contract of employment, and adds:  D 


'I assume in the circumstances that the two weeks contemplated in the Employment Law would apply to me.' 

He added that he was prepared to assist for a reasonable period until Santos had employed a new coach.  E 

The letter ended stating formally that it served as notice of the termination of his contract of employment, taking effect immediately and terminating at the end of two weeks. The letter closed with the wish that 


'I would like for us to part in a mutual and amicable manner and want us to remain friends and colleagues. I hope that you will understand the reasons for my leaving. They have nothing to do with the  F  club or you, but are simply based upon family and other responsibilities which I have and which I feel duty bound to meet.' 

I agree with the comment by Desai J in the Court a quo that 


'it is therefore abundantly clear that first respondent's principal reason for leaving the applicant is a commercial one, namely  G  that he has secured a better contract'. 

At p 3 of the judgment, 201 of the record, Desai J continues as follows: 


'First respondent's version of the irreparable breakdown of the employment relationship, especially before the so-called letter of termination, is most unconvincing. He cannot avoid the consequences of performing under the contract by merely alleging an unwillingness to  H  continue to perform under the contract. A party may only resile from a contract on one of the recognised grounds relating to breach or repudiation or upon notice where this is provided for in the contract.' 

Clause 4 of the memorandum of agreement, although not completely  I  happily worded, says under the heading 'Duration': 


'The period of employment shall commence from 20 July 2001 to 30 June 2003.' 

It was not at any stage argued that this contract was not for a fixed term, and it is clear that it was intended to endure until 30 June 2003.  J 
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Under the heading 'Job Description' in clause 5.3 of the memorandum  A  of agreement, the duties of the head coach are set out. They include management of players and playing affairs of the club, including responsibility of training the team, coaching the team, team selection and substitution. Importantly, there then appears the following: 


'The club will not interfere in any way whatsoever in the coaching, selection or substitutions of the team. The head-coach will  B  have full control and responsibility in this regard. The head-coach, in conjunction with the chief executive officer, has the right to recommend a technical team if he feels it is needed, and which will report to the head-coach. The head-coach will oversee the club's development program and scout for talent for the club. The head-coach shall further help train and develop the junior and other coaches at the club.'  C 

Desai J went on to say that what was at the heart of the matter was the question whether an order for specific performance 'is an appropriate remedy in this instance'. At 700D - E he asked the following rhetorical question:  D 


'. . . (C)an I really compel first respondent to be the applicant's coach for the approaching soccer season? I assume that despite his professionalism, a coach performing his functions under a Court order will, at the very least, do so with diminished enthusiasm and commitment. If he is perceived not to be functioning at an optimal level, how will such dispute be resolved.' 

Christie, in his Law of Contract 4th ed at 613, is referred to.  E 

Under the heading 'Contracts for personal services', Christie says that an order for specific performance of a contract of employment will not normally, in the exercise of the Court's discretion, be granted. He reminds that the tendency to regard it as a rule of law that such contracts would never be granted was corrected in National Union of Textile Workers and Others v Stag  F  Packings (Pty) Ltd and Another 1982 (4) SA 151 (T), but goes on as follows: 


'The reasons why the courts have not granted such orders remain as valid as ever, provided that it is remembered that in every case the Court has a discretion.'  G 

Christie goes on to say that the Court was clearly correct in exercising its discretion in Seloadi and Others v Sun International (Bophuthatswana) Ltd 1993 (2) SA 174 (B) by not ordering a hotel company to re-employ workers it had summarily dismissed. He continues: 


'Because such a contract calls for the performance of personal services of a continuing nature and because of the personal  H  relationship involved, there would be a constant danger of disputes arising over whether the contract was being properly performed (that is, whether the defendant was in contempt) and the court is not equipped to provide the constant supervision which would be necessary to prevent such disputes arising or to adjudicate on them as they arose. For the same reasons no interdict or declaratory order having the effect of enforcing the contract is likely to be granted, so normally the only remedy open to an employee who has been wrongfully  I  dismissed is damages.' 

The case to which Christie referred Seloadi and Others v Sun International (supra), is instructive in that it shows a difference, which is an important one, in my view, between the case of the wrongfully dismissed servant and an employee unlawfully resiling from a contract.  J 
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Lawrence AJ referred to the leading case of Schierhout v Minister of Justice 1926 AD 99, particularly at 107, where Innes  A  CJ said the following: 


'Now, it is a well established rule of English law that the only remedy open to an ordinary servant who has been wrongfully dismissed is an action for damages. The Courts will not decree specific performance against the employer. . . . Equity Courts did at one time issue decrees for specific performance. But the practice  B  has long been abandoned, and for two reasons; the inadvisability of compelling one person to employ another whom he does not trust in a position which imports a close relationship; and the absence of mutuality, for no Court could by its order compel a servant to perform his work faithfully and diligently. The same practice has been adopted by South African Courts, and probably for the same reason. . . . No case was quoted to us where a master has been compelled to retain the  C  services of an employee wrongly dismissed . . . and I know of none. The remedy has always been damages.' 

(Emphasis supplied.) 

First respondent in this appeal is certainly no ordinary servant, but a contracting party, contracting on equal terms with applicant, and being able to command a high sum of money in doing so.  D 

He is also given carte blanche in the exercise of his duties. 

The present matter is also not one where the Court is asked to order specific performance against an employer. The Court was asked to declare that a contract was binding and to allow the applicant to proceed to enforce his contract against an unwilling employee who wished to earn more money in a new position.  E 

In Gründling v Beyers and Others 1967 (2) SA 131 (W), Trollip J cited with approval Johnson v Shrewsbury & Birmingham Railway Co (1853) 43 ER 358 in which Knight Bruce LJ refused specific performance of a contract of service for the management of a railway company, and said at 362:  F 


'There is here an agreement, the effect of which is that the plaintiffs are to be the confidential servants of the defendants in most important particulars, in which, not only for the sake of the persons immediately concerned but for the sake of society at large, it is necessary that there should be the most entire harmony and spirit of co-operation between the contracting parties. How is this possible to  G  prevail in the position in which (I assume for the purpose of the argument by the default of the defendants) the defendants have placed themselves? We are asked to compel one person to employ against his will another as his confidential servant, for duties with respect to the due performance of which the utmost confidence is required. Let him be one of the best and most competent persons that ever lived, still if the two do not agree, and good people do not always agree,  H  enormous mischief may be done.' 

I would point out immediately that the present case is not concerned with compelling one person to employ another against his will either as a confidential servant or anything else. On the contrary, this is an application to compel a contracting party to hold to his contract.  I 

In Gründling's case Trollip J went on to point out that in the matter before him there was a clear case why specific performance should not be granted, since the contract was terminable on a month's notice and would terminate in any event at the end of January 1967. The applicant (Gründling) in that case had been the general secretary of the Mineworkers  J 
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Union and had been summarily dismissed for alleged inefficiency. The executive committee  A  had appointed one 'S' as acting general secretary. Applicant was trying to force his employer to take him back, but for the reasons explained in Johnson's case - and in many South African cases - the Court would award only damages. 

In National Union of Textile Workers and Others v Stag Packings (Pty) Ltd and Another (supra) the Full Court of the  B  Transvaal held that, as a general rule, a party to a contract which had been wrongfully rescinded by the other party could hold the other party to the contract if he so elected. There was no reason why this general rule should not also be applicable to contracts of employment. 

At 155H - 156A of the decision Van Dijkhorst J said:  C 


'This appeal pertains to the scope of the remedy of specific performance. In our law the grant of specific performance does not rest upon any special jurisdiction. It is an ordinary remedy to which in a proper case an applicant is entitled. The Court has, however, a discretion whether to grant the order or not. Generally speaking specific performance will be refused where it would be inequitable in all the circumstances or where, from a change of circumstances or  D  otherwise, it would be ''unconscientious'' to enforce a contract specifically. R v Milne & Erleigh (7) 1951 (1) SA 791 (A) at 873G.' 

As to the remark in the Court a quo at 701F that the nature of the services 


'. . . are of such a highly personal nature that it would be virtually impossible to determine whether the first respondent is  E  functioning optimally', 

it is important to remember that although our Courts have been somewhat reluctant to order specific performance of acts 'where it would be difficult for the Court to enforce its decree' (as in Haynes v Kingwilliamstown Municipality 1951 (2) SA 371 (A) at 378H), Jansen JA pointed out in ISEP Structural Engineering  F  and Plating (Pty) Ltd v Inland Exploration Co (Pty) Ltd 1981 (4) SA 1 (A) at 5B, that 


'this is a limitation derived from the English practice, and not consonant with our law (cf De Wet & Van Wyk Kontraktereg 4th ed at 190 - 1)'. 

(It is interesting to note that even in England this limitation appears to have fallen into disfavour.) English cases are then referred  G  to. 

As every law student knows, the case of Haynes concerned the refusal of the Court to order specific performance to supply her with 250 000 gallons of water a day, when that would have resulted in great hardship but also positive danger to the health of the community to whom respondent municipality owed a public duty to render an  H  adequate supply of water, whereas there was no indication that appellant had suffered any damage from respondent's refusal to do so. 

In Benson v SA Mutual Life Assurance Society 1986 (1) SA 776 (A) the nature of the South African remedy of specific performance was again considered. At 782D - F Hefer JA referred to Haynes's case, and cited what De Villiers AJA had said at  I  378 of that decision: 


'It is correct, as Mr Miller states, that in our law a plaintiff has the right of election whether to hold a defendant to his contract and claim performance by him of precisely what he had bound himself to do, or to claim damages for the breach. (Cohen v Shires, McHattie and King 1882 Kotze's Reports at 41). This  J 
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right of choice a defendant does not enjoy; he cannot claim to be allowed to pay damages instead of having an order for specific  A  performance entered against him. (Farmers' Co-operative Society v Berry 1912 AD 343 at 350.) 


It is, however, equally settled law with us that, although the Court will as far as possible give effect to a pliantiff's choice to claim specific performance, it has a discretion in a fitting case to refuse to decree specific performance and leave the plaintiff to claim and prove his id quod interest. The discretion which a Court  B  enjoys, although it must be exercised judicially, is not confined to specific types of cases, nor is it circumscribed by rigid rules. Each case must be judged in the light of its own circumstances.' 

(Emphasis supplied.) 

The quotation in Farmers' Co-operative Society v Berry (supra) appears at 350, where Innes J (as he then was) referred to the words of Story Equity Jurisprudence  C  s 717(a): 


'''It is against conscience that a party should have a right of election whether he would perform his contract or only pay damages for the breach of it.''' 

Innes J continued to say that 


'(t)he election is rather with the injured party, subject to the discretion of the Court'.  D 

That case concerned the delivery of 1 200 bags of mealies and, alternatively \P765 as damages. The situation is obviously different on the facts from the present one, but it is certainly as odd, in my view, that a contracting party on the present facts is quite prepared to say that the injured party may sue him for damages if that party proves a  E  breach of contract. 

As has been so often pointed out, it is the injured plaintiff's right to elect whether to hold a defendant to his contract and claim performance by him of precisely what he has bound himself to do, or to claim damages for the breach. (At 57 - 58 of the record.) First respondent says, among the reasons why the application should not  F  succeed, that he is not prepared to continue to work for Santos and that it would be impossible for him to achieve success in the light of what has happened. In para 63.4 he adds that another relevant consideration is 


'the fact that Santos will retain the right to seek to recover damages from me if it believes I have breached my obligations to that  G  club and am liable to it in damages'. 

Despite the fact that first respondent accepted the right of appellant to hold him to his contract in clause 9.1 of the memorandum of agreement, he remains of the view that appellant should content itself with an action for damages.  H 

As I have tried to show, defendant has no such right to prescribe how the plaintiff will make the election provided by law. 

Three propositions often serve to deny specific performance. These are where it is shown that (i) an award of damages will adequately compensate the plaintiff, (ii) where readily available goods may be  I  bought by him, or (iii) shares daily dealt in on the stock exchange are claimed. The first so-called proposition, from English law, as Hefer JA points out in Benson's case supra at 784C, is 


'a complete negation of a plaintiff's right to select his remedy (cf Swartz & Son (Pty) Ltd v Wolmaransstad Town Council 1960 (2) SA 1 (T) at 3)'.  J 
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It is then pointed out that the second proposition is equally foreign to our law and inconsistent with a plaintiff's right to  A  performance. A practical example is given. 

Dealing with the third proposition as to the sale of shares, Hefer JA shows, with respect, that Schreiner JA in a minority judgment in R v Milne and Erleigh (7) 1951 (1) SA 791 (A) at 873 based his remark on Thompson v Pullinger (1894) 1 OR 298 at 301 in which Kotzé CJ had reviewed some Roman-Dutch authorities and reached  B  the conclusion that 'the right of a plaintiff to specific performance of a contract, where the defendant is in a position to do so, is beyond doubt'. The passage at 784G from Kotzé's judgment relating to the normal refusal to give specific performance when shares are daily dealt in on the market, is based on Story Equity  C  Jurisprudence 717(a) and Parsons on Contract. Hefer JA adds at 784H - J: 


'As is to be expected, there is nothing in the writings on Roman-Dutch law about the enforcement by a purchaser of an agreement for the sale of shares. Now, although it is by no means uncommon for the Courts to explore other comparable systems of law in cases where the Roman-Dutch authorities are silent upon a particular point, and  D  although there can be no objection to such an excursion if its purpose is to seek guidance and no more, the reference in Thompson's case to English law on the subject of specific performance was particularly unfortunate. Its result was that, whereas the substance of the law relating to the specific performance of contracts was sought and discovered in the Roman-Dutch authorities,  E  English law became the source of its practical application.' 

In this way, rules deriving purely from English Chancery practice have been applied in South Africa, and some of the textbook writers followed suit, 'without noticeable regard to the fundamentally different approach which the courts in England adopt when it comes to the exercise of the discretion to order performance. There is neither  F  need nor reason for this process to continue.' (At 785E.) 

Some of the textbook writers did not slavishly follow this approach, and in De Wet and Van Wyk Kontraktereg en Handelsreg 5th ed the authors point out the following at 210 - 11:  G 


'In ons praktyk is bevele tot reële eksekusie egter al geweier onder omstandighede, wat nouliks geregverdig kan word. Dit gebeur onder invloed van Engelsregtelike denkbeelde, waarvolgens 'n skuldeiser nie op 'n bevel tot specific performance aanspraak het nie, maar 'n hof dit aan hom by wyse van tegemoetkoming kan verleen onder besondere omstandighede. In aansluiting by die Engelsregtelike benadering word dan ook soms geleer dat 'n hof 'n bevel tot reële  H  eksekusie moet weier indien dit vir die hof moeilik is om toesig te hou oor die uitvoering van die bevel. Om hierdie rede is al geweier om 'n bevel tot reële eksekusie te gee teen 'n skuldenaar wat onderneem het om 'n maatskappy op te rig, of om herstelwerk aan 'n huis te doen, of om iemand tot direkteur van 'n maatskappy te benoem, of om dienste te lewer as werknemer, of om apologie te maak. Hierdie oorweging is nie oortuigend nie. Die vraag of die hofbevel behoorlik  I  uitgevoer is, sal tog eers ter sprake kom indien die persoon, in wie se guns die bevel gegee is, kom beweer dat sy teenparty die bevel nie nagekom het nie. Dit is tog nie so 'n danig moeilike feitlike kwessie om uit te maak nie. Voorts word vertel dat 'n hof nie 'n bevel tot reële eksekusie behoort toe te staan waar skadevergoeding 'n genoegsame middel is nie. So word geleer dat die hof nie 'n bevel tot reële eksekusie sal gee vir die lewering van goed wat maklik op die mark  J 
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verkry kan word nie. Hierdie opvatting vind geen steun in ons gemene reg nie, en nouliks voldoende steun in ons eie praktyk. Daar  A  bestaan per slot van rekening geen rede om reële eksekusie te weier waar die skuldenaar kan presteer nie. Hierdie reël kan miskien in die Engelse reg inpas waar reële eksekusie by wyse van 'n guns aan die eiser toegeken word, maar by ons het die eiser aanspraak op reële eksekusie en kan dit hom slegs om gegronde redes geweier word. Dat hy skadevergoeding op die verweerder kan verhaal, is geen goeie rede om sy eis vir reële eksekusie af te wys nie. Daar word slegs beweer dat 'n  B  hof gewoonlik nie reële eksekusie sal beveel by obligationes faciendi nie. Hiervoor is in ons gemene reg geen steun te vind nie. Ook in ons praktyk is vir hierdie stelling nie voldoende steun aan te wys nie. In baie gevalle het ons howe al reële eksekusie toegestaan by 'n verpligting om iets te doen.' 

In the judgment of the Court a quo, at 700J - 701A, reference was made to the decision in Troskie en 'n Ander v Van  C  der Walt 1994 (3) SA 545 (O). The reference related to the need for a player to have enthusiasm for what he was doing, and the reference concludes with the comment from the Troskie judgment that 


'(d)it is sterk te betwyfel of daar, in die besondere omstandighede van hierdie saak, ooit 'n bevel tot spesifieke nakoming gepas sou kon  D  wees, heeltemal afgesien van die feit dat die amateurskode van die Internasionale Rugby-voetbalraad ook nog van toepassing is'. 

At 557G of the judgment, reference is made to the judgment of the Court a quo (upheld by the Full Bench) that  E 


'(n)a my mening is dit waarskynlik dat Troskie op sy eie weergawe minstens 'n medepligtige was in die verbreking van die amateurkode'. 

In my view, the Troskie case is clearly distinguishable from the present matter. 

In Troskie's case at 552B, Wright J referred to Kerr The Principles of Contract 4th ed, where the writer's view is expressed at 530 - 1 as follows:  F 


'Certain categories of circumstances which were not mentioned in Benson's case, above, have received, and, it appears, will continue to receive, the Courts' attention. There are, for example, circumstances in which an order of specific performance cannot produce the desired effect. No Court, for example, can force a singer to sing or an artist to paint a picture because these tasks require the application of highly personal skills. Problems have been encountered in the past in relation to orders to have work done where skill is  G  required but where many people have the skill, for example a building has to be repaired or a wall has to be built. It used to be doubted whether orders to do such work or to have it done should be granted. It can now be said that the mere fact that some skill is required is not necessarily a bar to an order of specific performance being issued.'  H 

ISEP Structural Engineering and Plating (Pty) Ltd v Inland Exploration Co (Pty) Ltd (supra) is cited as authority for that proposition. 

While it may be correct to say that a Court cannot enforce the proper performance at a concert by a singer or other musician and that it would not be in the public interest to compel someone to put on a below par performance, one can also envisage situations where an opera house,  I  having advertised that an international star will perform, will face great criticism and possibly financial loss when it cannot force the artist to appear, no matter how bad his performance might actually be. 

The case of the singer or the artist who cannot be forced to perform  J 
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properly goes back to the old English case of Lumley v Wagner (1852) 1 De G M & G 604. The singer, Miss Johanna Wagner,  A  had agreed to sing for three months at Mr Lumley's theatre in London. The case concerned a bill filed to restrain her from singing for a third party and granting an injunction for that purpose. The Chancery Court held that the positive (duty to sing) and negative (duty not to sing for a competitor) stipulations of the agreement formed one contract and that the Court would interfere to prevent the violation of  B  the negative stipulation, although it could not enforce the specific performance of the entire contract. 

Specific performance could not be decreed because, simply, of the general principle in Equity that 'equity does nothing in vain'. (Cheshire, Fifoot and Furmston Law of Contract 13th ed at 647.)  C 

Even in that case, and as appears at 619 of the report, the Law Chancellor, Lord St Leonards said the following: 


'Wherever this Court has not proper jurisdiction to enforce specific performance, it operates to bind men's consciences, as far as they can be bound, to a true and literal performance of their agreements and it will not suffer them to depart from their contracts  D  at their pleasure, leaving the party with whom they have contracted to the mere chance of any damages which a jury may give.' 

So the Chancery Court did in effect achieve specific performance in an indirect manner. 

The case must be seen against the rule in the English common law that specific performance is supplementary to the common-law remedy of  E  damages, and that it will not be granted where damages provide adequate relief. As was said in the case of Ryan v Mutual Tontine Westminster Chambers Association [1893] 1 Ch 116 (CA) per K LJ at 126: 


'This remedy by specific performance was invented, and has been cautiously applied, in order to meet cases where the ordinary remedy by an action for damages is not an adequate compensation for breach of  F  contract. The jurisdiction to compel specific performance has always been treated as discretionary and confined within well-known rules.' 

In English law the fact that the Courts would not, when exercising this supplementary discretion, compel the performance of contracts of personal service was based on public policy and the consideration that it would be improper to make a person serve another against his will.  G  The cases in which that principle was applied all relate to contracts similar to those of master and servant, for example of a singer hired to sing, or of apprenticeship. See Treitel The Law of Contract 9th ed at 927 - 31, where the author shows that even in English law the arguments usually advanced in support of the English  H  'rule' are no longer convincing. At 929 he points out that the modern relationship of employer and employee is often much less personal than the old relationship of master and servant was believed to be. 

At 930, Treitel comments that the 'difficulty' of supervision is 'much exaggerated'.  I 

In our law, specific performance is a primary and not a supplementary remedy. 

While it may be that the first respondent does not wish to go back to coach at Santos, this cannot be seen as compelling someone to do something against his will. The fact that tempers become frayed after a  J 
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summons was brought to the attention of first respondent on 'e TV', and that there is a suggestion of a belief that applicant's  A  attorney was responsible for exposing first respondent in this way in order to 'extort' more money from first respondent before releasing him from his contract, does not detract from the basic point that first respondent chose to break his contract and brought all this unpleasantness upon himself.  B 

What is more, Christie points out at 620 of the 4th edition of his work that 


'the distinction between an express negative covenant and a tacit or implied term to the same effect, which stems from Lumley v Wagner, is not regarded in England with any satisfaction and has led to the evolution of such concepts as an agreement negative in form  C  but affirmative in substance. There are therefore good reasons for not engrafting Lumley v Wagner and its sequelae onto our law, but this has unfortunately been done. The problem of the deserting employee will be better handled by asking simply whether he is in breach of his contract and whether an interdict to forbid that breach would transgress the principles preventing an order of specific performance of the contract of service.'  D 

In D J Joubert General Principles of the Law of Contract at 224, the author says that in England a creditor will obtain an order for specific performance 


'if there is some equitable reason for doing so whereas under Roman-Dutch principles he has a right to specific performance unless there is some equitable reason disqualifying him from obtaining such relief'.  E 

At 225 reference is made to the claim that the Courts should refuse specific performance whenever they cannot ensure proper performance. The facts will determine the answer to that question, and the writer correctly points out that it must be borne in mind that the Courts do not normally act as foremen to watch over the execution of contracts. If their orders are not carried out, they only come back  F  into play if the creditor decides to take the further legal steps available. 

At 226 Joubert refers to the English law and its different origins, concluding: 


'In our law the creditor has a right to specific performance which should only be refused when factors appear that make the decree  G  inequitable to the defendant. It is therefore not surprising that this [the English law] approach has come in for criticism and it should not be followed.' 

The references include one to Benson's case. 

On the present facts, there does not seem to be any inequity in obliging first respondent to adhere to his contract. The only party  H  who will be prejudiced if he does not perform properly is appellant. Appellant has chosen to take that risk by bringing the application which it brought, seeking to hold first respondent to his contract. If first respondent refuses to return despite a Court order, or refuses to carry out his work to the satisfaction of appellant, appellant has various remedies available. The most obvious would be to  I  stop paying him his salary or to bring an application for cancellation of the contract. While appellant chooses to take that risk, its ordinary remedy cannot be gained because first respondent might not carry out his obligations properly. 

See also Wille and Millin's Mercantile Law of South Africa 18th ed at  J 
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119, where the authors state that while there were a large number of decisions in the past holding or suggesting that  A  there was either a rule of law or practice, that the Court will not decree specific performance of contracts of personal service, the case of National Union of Textile Workers v Stag Packings (supra) changed that view, and the authors point out that the Full Bench in that case held correctly that there is no rule to that effect. The authors state the same view that other textbook writers do, namely that the true position is that the Court has to  B  exercise its discretion on the particular facts and will refuse to order specific performance in the circumstances set out in Haynes's case. Those principles were that specific performance will be refused only if it will operate  C 


'unreasonably hardly on the defendant, or where the agreement giving rise to the claim is unreasonable, or where the decree would produce injustice, or would be inequitable under all the circumstances'. 

These words from Haynes's case supra at 378H - 379A were applied in ISEP Structural Engineering (supra at 5F).  D 

In my view, this is an answer to the view of the Court a quo that it would be virtually impossible to determine whether the first respondent 'is functioning optimally'. That is a factual matter which will arise in the future. The suggestion that any compulsion to work for a further nine months, as it now is for appellant, would compromise his dignity, is not a question which should  E  be answered in the affirmative and was, admittedly, only raised as a question in the judgment without answer. 

It must be remembered that we are dealing with a contract which first respondent entered into freely and voluntarily and in terms of which he agreed to an order for specific performance being made. 

In Brisley v Drotsky 2002 (4) SA 1 (SCA) at 35 para [94], it is so that Cameron JA said:  F 


'On the contrary, the Constitution's values of dignity and equality and freedom require that the Courts approach their task of striking down contracts or declining to enforce them with perceptive restraint. One of the reasons, as Davis J has pointed out, is that contractual autonomy is part of freedom. Shorn of its obscene excesses,  G  contractual autonomy informs also the constitutional value of dignity.' 

This is not, with respect, a statement in favour of refusing the application. As common lawyers would say, pacta sunt servanda, unless there is a compelling reason against such a course. The passage cited means that Courts should be slow and cautious  H  in not enforcing contracts. They should, in a specific performance situation, only refuse performance where a recognised hardship to the defaulting party is proved. The reasons given by the Court a quo amount to 'practical considerations' which, in my view, do not meet the proper test. 

While it is no doubt so that the Court a quo had a discretion to be exercised judicially, and that the grant or refusal of  I  the order was entirely a matter for the discretion of the Court a quo, the power to interfere on appeal does exist where the Court a quo has exercised its discretion capriciously or upon a wrong principle, that it has not brought its unbiased judgment to bear on the question or has not acted for  J 
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substantial reasons. (See Ex parte Neethling and Others 1951 (4) SA 331 (A) at 335E.)  A 

In my view, the Court a quo failed to apply the principle of election as explained in Benson's case, and the primary right to specific performance as set out above. The Court also did not fully appreciate the import of the remark of Cameron JA which was in favour of upholding contracts as opposed to striking them down.  B 

In the judgment of the majority of the Court, with whom Cameron JA concurred, the following appears at 15 para [23]: 


''n Ander waarde onderliggend aan die kontraktereg is deur Rabie HR in Magna Alloys and Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) op 893I - 894A onderstreep toe hy daarop gewys het dat  C 



''dit in die openbare belang is dat persone hulle moet hou aan ooreenkomste wat hulle aangegaan het. In laasgenoemde verband het Steyn HR in SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren en Andere 1964 (4) SA 760 (A) op 767A, gewag gemaak van - 



'die elementêre en grondliggende algemene beginsel dat kontrakte wat vryelik en in alle erns deur bevoegde party aangegaan is, in die openbare belang afgedwing word'.'' '  D 

These failures on the part of the Court a quo amounted to misdirections and an approach was followed 'on wrong principles'. 

As far as the relief sought against second respondent is concerned, appellant suggests that the Court a quo found wrongly that there is no evidence that second respondent induced  E  first respondent to breach his contract with appellant. Appellant might be correct in saying that the Court erred in holding that it appeared that first respondent was unhappy with his conditions of employment and was looking for a more comprehensive package elsewhere, because there was no evidence to that effect. All that is on record from first respondent appears at p 31, where he indicates that  F 


'I have been approached by numerous clubs of late offering me better and better arrangements'. 

In the founding affidavit, Mr Allie says in para 15 at p 18 that he phoned Mr John Comitis of Ajax  G 


'to inquire whether Ajax sought the services of Igesund for the 2002/3 season. I expressed disappointment at Ajax's offer and reminded Comitis that Igesund has a contract with Santos until 30 June 2003. Comitis did not deny the Ajax offer and said that he was aware that Igesund still had a year to run on his contract with Santos. He said he was a businessman and had made Igesund an offer. He said it was Igesund's problem how he got out of the contract.'  H 

There was nothing to prove that first respondent was induced by second respondent to break his contract. The fact that he was made an offer does not in itself prove an inducement. As Comitis said, it was Igesund's problem how he got out of the contract.  I 

In my view, the Court a quo did not err in refusing to make an order against second respondent. It should be remembered that the appeal was directed to a failure to order second respondent to refrain from taking any action designed to induce first respondent to breach the contract. 

On appeal, Mr Arendse, who appeared with Mr Katz for appellant, referred to appellant's delictual claim against second respondent and  J 
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cited para 4 of the notice of motion. That paragraph refers to an interdict for the purpose of stopping any  A  inducement to break the contract. After the conclusion of the argument, Mr Arendse presented an additional note in which he cited authority for the general proposition that competitive trading is unlawful if it involves an unlawful interference with another trader's rights and is actionable in terms of the lex Aquilia if it directly results in loss.  B 

I have no quarrel with the authorities referred to, nor with Lord Denning's view in the leading English case of Torquay Hotel Co Ltd v Cousins and Others [1969] 1 All ER 522 (CA) at 529, where the learned Judge said that it is wrong for another person to procure one of the parties to a contract to break it or not to perform it. That principle depends upon deliberate interference with the trade or  C  business of another. 

The difficulty which I have in the present matter is that there is simply no evidence that any act on Mr Comitis's part, or any other representative of Ajax, the second respondent, amounted to interference. To my mind, it is clear that first respondent needed no inducement. The making of the offer by Comitis does not constitute  D  unlawful inducement in this case. In my view, appellant was not entitled to any interdict against second respondent, and in that respect the appeal ought to be dismissed. 

I accordingly propose the following order:  E 


1.
The appeal against first respondent succeeds with costs, such costs to include the costs of two counsel. 


2.
The appeal against second respondent is dismissed with costs, appellant to pay second respondent's costs in that regard. 


3.
It is declared that a binding agreement exists between appellant and first respondent in the terms set out in the  F  memorandum of agreement dated 23 July 2001 (annexed to the notice of motion marked GSA1) concluded between applicant and first respondent on 20 July 2001 at Cape Town. 


4.
First respondent is ordered to continue serving as head coach of appellant until 30 June 2003 on the terms and conditions  G  set out in the said memorandum of agreement referred to in para 1 above. 


5.
First respondent is ordered to pay appellant's costs of suit, such costs to include the costs of two counsel. 

As far as the costs of the application relating to second respondent are concerned the order of the court a quo, namely that there is no order as to costs, stands.  H 

There is no cross-appeal before us. 

Selikowitz J and Moosa J concurred.  I 

Appellant's Attorneys: Hofmeyr, Herbstein, Gihwala Inc. Respondents' Attorneys: Murphy, Wallace, Slabbert Inc.
