CHAPTER 5: SPECIFIC INCLUSIONS

· This is dealt with in chapter 4 of the Silke Textbook also read up on the Stander case- class notes are sufficient.

AIM: the aim of this chapter is to identify those assets which, in terms of the ITA, must be included in the gross income of the Taxpayer. 
OUTCOMES:
1. Identify specific inclusions in a factual situation.
2. Explain annuities as a specific inclusion with reference to case law.
3. Discuss whether or not a reward given to an employee by his employer, will be included in his gross income- Refer to case law.
4. Identify and discuss the case which lead to the specific inclusion of leasehold improvements in the gross income of the taxpayer.
5. Analyse why dividends are classified as a specific inclusion, but is also mentioned under deductions.

· In terms of the Income Tax Act there are specific amounts that must be included in your gross income irrespective of the fact that it is of a capital nature.
· Therefore before asking if something is capital or revenue nature must run through this list and make sure it is not one of these specific inclusions.


	Specific Inclusion:
	Notes/ case law: 

	1. Annuities
	· “Living annuity” is defined in s1 and means the right of a member or former member of a pension fund, pension preservation fund, provident fund, provident preservation fund or retirement annuity fund, to an annuity purchased from a person or provided by that fund on or after the retirement date. Thus the inclusion of “living annuity” puts it beyond a doubt that 2/3s of the fund value taken by members of that pension fund etc as an annuity are included in gross income.
· There is no definition of annuity in the Act. An annuity may arise in a variety of ways:
· It may be bought from an insurance company.
· It may be granted by way of a gift or legacy.
· It may be received as consideration for the sale of a business or an asset or for the surrender of a right.
· SIR v Watermeyer: the annual voluntary amounts payable in terms of a discretion were held not to be an annuity and were, therefore, not subject to an inclusion in terms of the definition of Gross Income. The court concluded that each of these receipts was an individual gift and capital in nature.
· Price J in ITC 761 highlighted the main characteristics of annuity:
· It is an annual payment (this would probably not be deleted if it were divided into instalments
· It is repetitive- payable from year to year, for, at any rate, some period
· It is chargeable against some person.
· Exception is s 10A i.e. where you receive an annuity from an insurer, the annuity must be subdivided into a capital portion and a revenue portion. And ONLY the revenue portion will be taxed. All other annuities are taxable, whether they are of a capital nature or not, these annuities are not split and they are fully taxable.
· NOTE: if the annual payment is nothing more than an instalment due on a transaction of a capital nature, it cannot be regarded as annuity- i.e. if they represent instalments of a definite ascertainable price, payable for the sale of capital assets, they are not annuities and will not be “specific inclusions”.
· Voluntary payments towards the maintenance of relations are not annuities, even though they are made regularly. Yet, a contractual obligation to make regular monthly maintenance payments for life or a fixed period would constitute an annuity.
· Fixed annual amounts payable out of the residue of an estate in terms of a will  constitute an annuity.

	2. Alimony/ Maintenance
	· Although alimony receipts are included in the gross income, s 10(1)(u) grants an exemption for alimony receipts due under divorce settlements obtained AFTER 21 March 1962. The party receiving the maintenance does not pay tax and the party that is paying the maintenance cannot claim the amount as a deduction.
· Alimony receipts BEFORE 21 March 1962 are also included in the gross income, but are NOT exempted under s 10(1)(u). the party receiving the alimony is therefore taxed on the amount. The party paying the maintenance is entitled to claim the amount as a deduction ito s 21.

	3. Services
	· S 1, any amount that a person receives for services rendered or work done or the holding of  an office- must be included in your gross income and there must be a causal link between the amount received and the work done.
· See Stander Case
· Stevens v CSARS: it was held that the ex gratia payment by a company to a taxpayer to compensate the taxpayer for the loss of a share option when the company went into voluntary liquidation was directly linked to the taxpayer’s services and employment and as such it must be included in the Gross Income.

	4. Fund Benefits
	· Lump sum, once-off payment from a pension fund, retirement fund or provident fun.
· Will be 2/3 of the whole lump sum.

	5. Restraint of Trade
	· Any payment that you receive as a result of a restraint of trade will be included in your gross income.
· Midway case

	6. Compensation for loss of Office
	· Where you receive money because you were retrenched, or your contract was cancelled or you were fired.  This must be included in your gross income. 
· Key characteristic is that you don’t leave your employment by choice
· SIR v Somers Vine: an attorney practicing in a partnership had a contract to act as the sole attorney of the client. It was held that the amount received by such attorney as settlement of claim for damages due to contract breach was not one of “office or employment” and thus would full under “services” and not “loss of office”.

	7. Commutation of amount due
	· This has been applied to:
a. Where you don’t take leave and your company pays off that leave; must be included in gross income.
b. When your employer pays you an amount because of breach of contract.
c. Where your employer, doesn’t give you the required notice before terminating your employment but gives you money instead.
· However due to the widescope of Services-Compensation for loss of Office (directly above) it seems that there is really little need for this specific inclusion (which was enacted many years ago) it is possible that an amount may fall into both types.

	8. Lease Premiums
	· A concludes lease agreement with B ito which B must pay him R2000pm and give him a once off payment of R5000. The R5000 is a lease premium and specific inclusion.
Can have it lease premium on land, building, plants, machinery, even on a motion picture i.e. whatever you can let out.
1. A consideration
2. Having an ascertainable monetary value
3. Passing from the lessee to the lessor
4. Whether in cash or otherwise
5. Distinct from AND in addition to rent.

	9. Leasehold Improvements
	· Lessor is taxed, the amount that you include is going to be the value of improvements as stated in the lease agreement or if the lease agreement is silent on value, you’ll include fair and reasonable value of the improvements.
· If the value of the improvement is more than the stated value in the agreement, that difference would also have to be included in your gross income.
· If it is less than anticipated or included- you claim a deduction.

	10. Dividends
	· S 10(1)(k) provides an exemption for certain dividends.

	11. Subsidies & Reimbursements
	· Specifically relates to State subsidies.
· E.g. you would include in the gross income of a farmer certain subsidies received or accrued by him. These amounts may, however, qualify as an exemption (see chapter 6).

	12. Key-Man Insurance Proceeds
	· Where you take out insurance on the life of the director of the company.
· Anything you receive ito policy will be a specific inclusion.

	13. Section 8(4) Recoupments
	· Any amount that is specifically required by the Act to be included in a taxpayer’s income.

	14. Fringe Benefits
	· 

	15. Compensation for imparting knowledge and information
	· Get paid to give advice, any amount you get from this will be specifically included.





CHAPTER 6:  EXEMPT INCOME

OUTCOME:
1. Discuss the different types of exemptions which may be encountered.
2. Identify the relevant section in the ITA which deals with exempt income.
3. Be able to identify exempt income in a factual situation.

· This is dealt with in chapter 6 of Silke, but class notes are sufficient. 
· Gross Income + Specific Inclusions – Exempt Income = Income.
· Exempt income is income that is free from normal tax- it is included in gross income BUT is then excluded when income is calculated.
· It should be noted that if an amount does not form part of income, no deduction in respect of expenses relating to the amount may be claimed in terms of s 11(a). e.g. dividends are included in gross income but certain qualifying dividends are excluded from income as they are exempt, with the result that no expenses incurred in the production of these dividends may be claimed under s 11 (a).
· Difference between receipts and accruals of a capital nature and exempt income:  exempt income is included in Gross Income but then it is taken out of the equation by virtue of s 10 because it doesn’t form part of income. Capital nature is not part of either.
· Exemptions can be divided into 2 categories:
1. Partial Exemptions: bursaries, scholarships, certain employment benefits e.g. relocation benefit, share incentive schemes. (exemptions which apply because of the nature of the income).
2. Absolute Exemptions: granted to an entity because of the nature of the entity e.g. political party, the government, provincial administration or other state organs or religious orgs (churches), charitable org, educational institutes, sporting association.
· Therefore income that will NOT be taxed will be that of a capital nature and Exempt income.
· The most important exemptions are:
	Partial Exemptions
	Absolute Exemptions

	1. Uniforms and uniform allowances: s 10(1)(nA)
2. Relocation benefits: s 10(1)(nB)
3. War pensions and Awards for diseases  (normal dreaded disease policy):    s 10(1)(g): amounts received as a war pension or as compensation for diseases contracted by persons employed in mining operations
S 10(1)(gA): disability pensions paid under s 2 of the Social Assistance Act.
S 10(1)(gB): compensation paid ito Workmens Compensation Act or COIDA.
4. Employment benefits
5. Foreign pensions: s 10(1)(gC)
6. Remuneration that you received if you are outside SA and performing work for a period longer than 183 days in 12 months (and 60 days must be consecutive.)
7. Dividends which are deemed to be interest: s 10(1)(i)
8. The first R30,000 you receive due to termination of employment because of age or disability: s 10(1)(x). 
9. Foreign income that a resident company receives from a listed country which has the same tax basis as SA and the rate may not be lower than 27%.
10. Purchased annuities: S10A.  An amount that you received by way of an annuity will generally be included in your gross income but that amount is divided into a capital portion and a revenue portion and the capital portion is the exempt portion.
a. Purchaser of annuity may be any natural person or his deceased or insolvent estate.
b. Or can be curator or trust.
In those instances where the insurer pays off the annuity.
11. Bursaries and scholarships: requirements to be met before they are exempt: (s10(1)(q))
a. Must be bona fide scholarship or bursary;
b. Must be granted to assist a person in studying;
c. Must undertake your studies at a recognised educational or research institution.
12. Clubs, societies and associations: s 10(1)(e) exempts levies by bodies corporate, share block companies and other associations. The exemption does not apply to other companies or CC or trusts etc.
13. Economic development areas.
14. Interest and dividends received: see s 10(1)(k).
a. If younger than 65, 1st R21k exempt.
b. If older than 65, 1st R30k exempt.
c. If foreign interest and dividends, 1st R3, 500 exempt.
	1. Receipts or accruals of a taxpayer for the sole purpose of environmental rehabilitation: s 10(1)(cH)
2. Pension, provident and retirement annuity funds.
3. Political parties: s 10(1)(cE).
4. Government and local municipalities and management: s 10(1)(a), (b)
5. Religious charitable and educational institutions.
6. Public benefit organizations: s 10(1)(cN)
7. Sporting associations.
8. Certain housing benefits e.g. housing projects for lower income communities
9. Specifiec Research Entities- s 10(1)(cA)




· Absolute exemptions relate to the character of the tax payer : pension funds, political parties, public benefit organisations etc.
· Partial exemptions relate to the income itself:  body undertakes research – get donations to help – part of Gross Income but is taken out because of exempt income.
· Bursaries, maintenance payments – exemptions.
· Sectional title scheme – levies are exempt income.

CHAPTER 9: TAXATION OF BUSINESSES

· Only need to study Class notes.

	0. PARTNERSHIPS
a) Legal status of a partnership
· Is the same as that of a natural person
· Def: legal relationship btwn 2 or more ppl who carry on a lawful business towards which each contribute money or labour or anything else with the object of making a profit.
· Not a separate legal entity

b) Partnership & tax liability
· Income Tax Act does not recognise a Partnership as a distinct taxable entity.
· The persons carrying on the business in the partnership must complete a joint income tax return iro the business.
· Each partner is liable for tax in their individual (separate) capacity. 
i. SARS will determine the taxable income of partnership
ii. It then apportions taxable income to the individual partners in accordance with the ration in which they shared profit.

c) Property & capital allowance
· Property of partnership does not belong to partnership as such but rather to individual partners who are co-owners.
· Any capital allowance that may be granted will again be apportioned btwn the individual partners in accordance with the ratio in which they shared profits
· Any allowance for bad or doubtful debts will also be apportioned btwn the partners.

d) Date of accrual of amounts to individual partners
· S24H states that an amount will accrue to or be received by individual partners on the same day as the receipt or accrual to the partnership

e) Dissolution of partnership
· If partnership is dissolved during a specific YOA accounts will be drawn up up until the date of dissolution.

2. TRUSTS

Friedman Case
Held:
1. A trust is not a juristic person and therefore not a “person” for purposes of the income tax act.
2. There’s not tax liability for income which has not been distributed.
3. If there is a gap in legislation then it is up to the legislature to fill it.

a) Principles
· A trust pays tax at the rate of 40%
· The trustee as the representative of the trust must complete the tax returns.
· Any compensation or fees that the trustee receives for the services he renders must be included in the gross income and will be subject to normal tax.

b) S23B
· Any income received or accrued to and for the immediate or future benefit of a specific beneficiary with a vested right will be deemed to be income that has accrued to the beneficiary
· If you have a trust and the income that is receive or accrued and there is no specific beneficiary selected, then the trust will pay the tax- general trust.
· Trustee in his personal capacity will not be taxed whenever he’s acting in his official capacity on behalf of the trust.

3. CLOSE CORPORATIONS
a) Principles
· Ito Income Tax Act, a CC is taxed as a company it is deemed to be a private Co (therefore not exempt from donation tax).
· It is taxed at a rate of 28%
· CC must make provisional tax payments in the same way as a Co.
· All income is taxed in the hands of the CC in the year it is earned.
· Profits distributed to the members of the CC will be handled or dealt with in the same way as dividends of a company and therefore it will not be taxed in the hands of the members but in the hands of the CC.
· CCs are liable for secondary tax on Cos at the rate of 10%
· A member of a CC are provisional tax payers and any members who perform functions similar to that of directors of a company will be deemed to be directors of the CC for purposes of the ITA.
· Normal members or ordinary members of the CC are dealt with in the same way as shareholders of the company.
	
4. SMALL BUSINESS ENTERPRISE
· Usually these enterprises or businesses will be taxed at the rate of 10% for the first R300, 000 that they make.
· Anything above that amount they have to pay tax of R24, 580 plus 28% on the amount above R300, 000.

a) Who qualifies as Small Business Enterprise? (it can be a CC or private Co or partnership)
i. 100% ownership of the business must vest in the members or the shareholders.
ii. All members or shareholders must be natural persons.
iii. The gross income of the business may not exceed R5mil.
iv. No more than 20% of the gross income may be made up of investments
v. No member or shareholder may have any other interest in any other company.

5. TURN OVER TAX (NEW IN 2010)
· TOT is a  simplified tax system for small businesses with a turnover of up to R1mil.
· This type of tax is available to sole proprietors, partnerships, CCs and companies.
· Turn over tax is a substitute for VAT, provisional tax, income tax, capital gains tax and secondary tax on companies.
· If your business qualifies it pays 1 tax instead of the 5 different ones
· It is elective (not compulsory).
· If you decide to apply for turnover tax (or join the turnover tax system), you must use it for at least 3 years or until you are disqualified.
· Anybody who’s disqualified will not be allowed to use it for a period of 3 years.
a) How does it work?
· It’s levied on an annual basis from March- Feb.
· For first R100, 000, you will not pay any tax 
R100-R300k= 1% of each Rand above R100k.
· R300-500k: R2000 and 3% of anything above R300k.
· R500-750k: R8,000 plus 5% of every Rand above R500k.
· R750-1mil: R20, 500 plus 7% of every Rand above R750k.

b) Who will qualify?
· Businesses earning less than R1mil which is not a professional services Co.
· Prof service=: lawyers, accountants, architects, auditors, brokers.
· All the persons involved in the business must be natural persons
· The business may not be a public benefit org or a recreational club.
· Financial year of business must go from March-Feb of the following year.
· None of the members of the business may have any interest of shares in other Cos or CCs.
· You may not be a labour broker or personal service provider.
· Co or trust that renders services to a person that you have a close connection with e.g. relative, beneficiary etc.
· Business may not have/ receive more than 10% investment income.

c) Procedures
· Apply to SARS for Turn over Tax
· But if you are a new business  youhave 2 months to join.
· 
6. COMPANIES ( see below)



1. Taxation of Companies:
· A company is an artificial person that exists separate from its members.
· The tax liability of a company is determined differently than the way we determine the tax liability of a natural person.
· A company is not entitled to the rebates a natural person can claim BUT there are two exceptions:
· 1. Rebates for foreign tax
· 2. Rebates relating to foreign income.
· The normal tax rate of a company is 28% and a company’s year of assessment usually runs from the 1 April- to 31 March of the next year.

2. Secondary Tax on Companies (STC):
· A part from the 28%- companies also have to pay STC and the rate of STC= 10%.
· STC= tax the company for the dividends it declares to its shareholders
· STC is regulated by s 64B and s 64C.
· Note the formula: dividends declared – dividend income = net income. It is the net income that will be taxed by this 10%.
a) Dividends: ITA states that dividends would be any amount distributed by the company to its shareholders- this includes 4 things:
i. In respect to any company being liquidated/sequestrated- any profits that company distributes
ii. The normal distributions made by the company
iii. Partial reductions or redemption of the Capital of the company.
iv. The reconstruction of the Company.
b) Dividends declared: this is the approval of the payments by the directors of the company or by some other person authorized ito the memorandum of incorporation.
c) Dividend income: is the dividends which accrues to a company during a specific dividend cycle.
d) Net income: is the difference between the dividends declared and the dividend income. 
· S 64 is specifically aimed at countering STC avoidance (or avoidance schemes) Ito this section dividends are only payable to shareholders (shareholders = means any ordinary shareholder of the company or any relation of shareholder and any trust of which the shareholder is a beneficiary).
· From 2011 onwards- STC will be replaced with a new withholding tax regime and it will be at the same rate as STC (10%) BUT 1 major difference with STC is the responsibility for tax was on the company declaring the dividend (i.e. Company had to pay tax) NOW under the new regime the company will not be liable for tax but the shareholder will be taxed on the dividends they receive.
· There may be certain categories of dividends that may be exempt from this withholding tax e.g. government bodies, pension funds, retirement funds, certain beneficial owners of resident companies.

CHAPTER 10: DONATIONS TAX
· See Silke 26.1- 26.7
1. Introduction:
· The purpose of Donations tax is basically to discourage tax avoidance. The sections dealing with donations tax are: s 54- s64.
· Donations tax is payable on the value of any property donated directly or indirectly by a resident or domestic company. Donations tax will come into effect as soon as the legal formalities have been concluded.
· The person/ entity that is liable for donations tax is known as the DONOR.
· Donations made to certain public benefit organizations can be deducted in the normal tax calculation- regulated by s18A of the ITA (this deduction must NOT be confused with the donations tax regulations).
2. Rate of donations Tax:
· It is 20% on the value of the property/goods.
· If you are a natural person the first R100 000 is exempt (for the year), if you are not a natural person it is only the first R10 000 which is exempt from donations tax.
3. On what can donations Tax be levied?
· Any movable or immovable (corporeal or incorporeal) 
· The property can be situated inside or outside SA.
· The asset/ property may even be intangible (copyright, patents, trademarks etc)
· It also applies to property donated to a trust
· Non-residents are not liable for the tax, even if they donate South African assets.
4. Exemptions:
· Donations made between spouses (married in community of property) which is exempt from donations tax: s 57A.
· Donations made to certain public benefit organizations (charities).
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