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“ Administrative A

The Crux of Administrative Law -Memorize

Administrative Action is by the PAJA defined as:
! to take a decision” by —

ion” taken, or fai

o Administrative action means any
a. AnOrgagofs e’ when —
i, Exercising a power in terms if the Constitution 1 -a-provincial eonstitution; or
ii.  Exercising a public’ power or performing a publi unction in terms of any legislation; or
b. A natural or juristicperson, other than an organ of state’, when exercising a public’ power or perf
a public function in terms of an emy ng provision™; which adversely affects the rights of any person

and which has a direct; external legal %ﬁ‘éct.

The right to Just Administrative Action
Section 33 of the Constitiition of South Africa 108 of 1996 grants all the right to Just Administrative Action in terms of
section 33. Section 33 reads as follows:

o ' Just Administrative Action: ,
1. Everyone has the right to administrative action that is lawful, reasonable and procedurally fair.®
2. Everyone whose rights have been -adversely affected by administrative action has the right to be given
written reasons.’
3. National legislation® must be enacted to give effect to these rights, and must-
4. Provide for review of administrative action by a court or, where appropriate, and independent and
impartial tribunal.
b. Impose duty on the state to give effect to the rights in subsections (1) and (2); and

¢.  Promote an efficient administration.

" Includes a refusal to take a decision
? Any decision of an administrative nature made, proposed to be made, or requ
making, giving, suspending, revoking, restricting, retaining, demanding, refusing to act, permitting, consenting etc.
3 Organ of state — section 239 of the Constitution
a. Any department of state or administration in the national, provincial or local sphere of government; or

b. Any other functionary or institution -
i Exercising a power or performing a function in terms of the Constitution or provincial constitution; or

if. Exercising a public power of performing a public function in terms of the Constitution or a provincial

ired to be made, under an empowering provision i.e.

constitution.
But does not include a court or judicial officer

* Any group or class of the public
“Empowering provisions:
s Alaw
e A rule of common law
«  Customary law
s Anagreement
e Instrument or other document in terms of which an administrative action was purportedly taken
© Fair administrative action constitutes:
o Adequate notice of the nature and the purpose of the proposed administrative action;
e A reasonable opportunity to make representation
e A clear statement of the administrative action
e Adequate notice of any right of review or internal appeal, where applicable
»  Adequate notice of the right to request reasons in terms of section5
7 These provisions are set out in the PAJA ins 5.
f National legistation includes — Section 239 of the Constitution
4. Subordinate legislation made in terms of an Act of Parliament

b. lLegislation that was in force when the Constitution took effect and that is administered by the national government.
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Answer all QUESTIONS.
Pay attention to the ALLOCATION OF MARKS and adapt your answer accordingly.

Please do NOT SEPARATE SUBSECTIONS of questions.
Refer to RELEVANT CASE LAW and OTHER AUTHORITY to support your answers.
Credit will be given for WELL-STRUCTURED, COHERENT and GRAMMATICALLY

CORRECT ANSWERS.

LEABE S

Food-for-all (Pty) Ltd was awarded fishing rights to catch a certain quantity of piichards and anchovies
("the quota™ during a parhcular season in terms of section 18(1) of the Marine Living Resources Act é“’f shad
18 of 1998 by a branch of the Department of the Environment, namely Marine and Coastal
Management (‘MCM") MCM used a formula developed by a University’s department of mathematics
to determine the vanous quotas Food-for-all (Pty) Ltd was extremely unhappy with its quota, saying
that in the previous year it had been allocated a certain percentage of the “total allowable catch’
("TAC") of fish, partly because it had a canning factory that could process more than the TAC
allocated It transpired, however that in terms of the new quota allocation Food-for-all’s allocation was
decreased from 5% of the TAC to 3% without informing the company or granting it a heanng Two
other companies, Penguin Fisheries ("PF") and Nemo's Sea Products (*"NSP”) (neither of which had
canning facilities), had been given increased fishing allocations (from 0 05% to 3 5% and from 1% to
3 5%, respectively) Food-for-all argued that the MCM allocation of the fishing quotas was
unreasenable since the allocation favoured some companies in an irrational and inexphcable manner

Answer the following questions. Give reasons for all your answers B a bare Ayesg or Anog or
reference to a case or provision is NOT enough.

[ peta Stake ant neky s Sbade ~indid L v an
QUESTION 1 a? ;vfinsmé‘ ;:3‘?% Chomh o
(a) The set of facts reflects an individual administrative law relationship between MCM and Food-
for-all Brefly define it (5)

(b} Is admunistrative action in evidence in the set of facts? In your answer you should give a full
defimtion of the concept ‘administrative action’ with reference to the provisions of the Promotion

of Admimistrative Justice Act (PAJA) 3 of 2000 {14)
{c; Do the following actions conshiute administrative action? Explam your answers
Decamnube AR TURN OVER
&ng& dredsioy o
gh‘% ff“é’\!
Pl goes oy Sade ol pomalfnch—
ﬁﬁ&m P,
A dvese e
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0] A request for reasons by Food-for-all (Pty) Ltd (2}
() The regulations published by the Mmuster of the Environment i terms of the Marine
Living Resources Act (2)
() The refusal of MCM to supply Food-for-all (Pty) Ltd with reasons 2
[25])

QUESTION 2
(a) Is MCM an organ of state? Why Is the answer important? Name the organs of state in the set of
facts D, thembeloh s Sog o Stek w6 Myt g quvt metlpras Tlo o (15)

mfllm‘*xg {M"’ b ’(01-1{4&.6: {Qva Gope Qr
A trp s adltand LoV~
(b} Name five (5) basic pnnciples and values governing publi admmnstrat;cn in terms of section 195
of the Constitution of the Republic of South Africa, 1996 (5)
(¢) Briefly explain when an admirustrator 1s functus officio Confine your answer to the rules
applicable to onerous/burdensome and beneficial administrative acts 5)
Terl 4 g ol Wie Adalt vmihe fioedn - [28]
Sewroen AR - VAl e

iesdeNted

N
QUESTION 3 T r
Peoc o AR G PAJA é

(a) Discuss fully whether Food-for-all has had procedurally fair treatment in terms of PAJA  (15)

M)"“U»

(b) Explan the concept of “proportionality” with reference to the reasonableness of the decision to

reduce the fishing quota of Food-for-all (Pty) Ltd NW (10)
QUESTION 4
rve, o W Gk, b e 3’”!&""
(@)  Who has locus standiin terms of section 38 of the Constitution? .. guévs  wae (5)
{b) Suppose it transpires that the admmtstfator who 1ssued Food-for-all's quota is a director of “PF”
Would Food-for-all be able to take the matter on review? On what ground? (10
?mtu\,w QWUW\} DUt brem ) S U PR 2
(c) Why should internal remedtes first be exhausted'? {5)
e Ao\ ast ey ™
(d) Name five (5) judicial remedies which are available to an aggrieved person {5)
bs&jcﬁ: mﬁggm‘%
[woh  rtw [25]
TOTAL: {100}
(NN
W
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This paper consists of two (02) pages

. Answer all QUESTIONS.

. Pay attention to the ALLOCATION OF MARKS and adapt your answer
accordingly.

. Refer to relevant CASE LAW and OTHER AUTHORITY.

. Please do NOT SEPARATE SUBSECTIONS of questions.
. Credit will be given to SYSTEMATIC PRESENTATION, GRAMMATICALLY

CORRECT LANGUAGE and reference to LEGAL AUTHORITY.

Mr J L Bird 1s a prisoner serving a sentence of six years imprisonment for dealing in drugs
Assume that he qualifies for parole and that he has apphed for parole However, his
application for parole 1s summarily dismissed without any explanation Vinnie Vengeance, a
member of the parole board that considered Mr Bird’s application, carries a longstanding
grudge against Mr Bird because he (Mr Bird) assaulted Vinnie Vengeance’s sister years ago

Mr J L Bird contacts you Advise him on the following and give well substantiated reasons
for all your answers.

QUESTION 1

{a) Identify the administrative action in the set of facts In your answer you should give a full
definition of the concept “administrative action” with reference to the provisions of the
Promotion of Administrative Justice Act (PAJA) 3 of 2000 (15)

(b) Define “organ of state” in terms of the Constitution, 1996 Identify the organs of state in

the set of facts and show why such identification of organs of state 1s important (10)
[25]

TURN OVER
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QUESTION 2
(a) Discuss whether bias s in evidence i the set of facts (10)
(b) Does the decision to refuse Mr Bird’'s application constitute procedurally fair
administrative action in terms of PAJA? (15)
[25]

QUESTION 3

(a) Was Mr Bird entitled to reasons? Discuss fully with reference to PAJA, including whether
reasons are important and why (15)

(b) Suppose the reasons given for the refusal of Mr J Bird’s application are that he has
refused to make his bed for six weeks Discuss whether this would be considered
‘adequate” reasons

()

(c) Briefly discuss the elements of the principle of proportionality as it relates to

reasonableness (3)
[25]

QUESTION 4
(@) Who has locus standi in terms of section 38 of the Constitution? (5)
(b) Under which circumstances may Mr Bird approach the court directly? (7
(c) Demonstrate the difference between statutory appeal and judicial review (6)
(d) What are the orders a court may make in terms of section 8 of PAJA should Mr Bird be
successful in his application for review? (7)
[25]

TOTAL: {100}

©
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ADMINISTRATIVE LAW (ADL2601)
AN OVERVIEW OF THE DISCUSSION CLASS

Pages 2 to 3 of the study guide set out the four key features of administrative law:

1. State authority and the holders of such authority (study units 1 to 4).
When confronted with a problem in administrative law, the first question you need to
ask is whether any person or body has acted as an organ of state.

2. Administrative action (study unit 5). Once you have determined that an
organ of state is involved, you have to establish if the conduct is administrative
action.

3. Just administrative action (study units 6 to 10). Having established that
administrative action was taken, you need to determine whether such action
complied with the requirements of just-administrative action.

4, Control and remedies (study units 11 & 12). If the administrative action was
- not just (ie it was unlawful/unreasonable/procedurally unfair, or reasons were not
given), you have to examine the means of rectifying such unjust administrative
action.

NOTE: This overview is not a summary of the study guide to be studied with
a view to passing the examination. It merely provides a framework of the
most important features of administrative law, as set out in your study
guide. It remains your responsibility to work through the study guide,
summarise it and study it.

1. STATE AUTHORITY AND THE HOLDERS OF SUCH AUTHORITY

Remember we said that when confronted with a problem in administrative law, the
first question you need to ask is whether any person or body has acted as an organ
of state. In other words, you have to establish if state authority was exercised.

1.1 ADMINISTRATIVE LAW RELATIONSHIP

An administrative law relationship exists between two or more people, where at least
one of the subjects is a person or body clothed in state authority who is able to
exercise that authority over a person or body in a subordinate position, whose
rights are affected by the action. It is an unequal relationship. These are the
characteristics of an administrative law relationship.

You should also be able to distinguish between general and individual
administrative law relationships.

1.2 LEGAL SUBJECTS OF THE ADMINISTRATIVE LAW RELATIONSHIP

From the above discussion of the administrative law relationship, it emerged that one
of the subjects of this relationship is the authoritative party and the other is in a




subordinate position. You should be able to identify each of the subjects of the
administrative law relationship.

Identification of the authoritative party: In order to identify the authoritative party,
you must know the definition of an organ of state, as contained in section 239 of the

Constitution.

In terms of s 239 of the Constitution, an organ of state includes
(a) any department of state or administration in the national, provincial or local
sphere of government; or (b) any other functionary or institution that (i) exercises
a power or performs a function in terms of the Constitution or a provincial
constitution; or (ii) exercises a public power or performs a public function in
terms of any legislation. A court and judicial officers are excluded.

NOTE: Work through study unit 3 by doing the activities. This will hone your ability
to recognise the legal subjects in a given factual situation and provide a reason for
your view. We recommend that you also work through the previous examination
paper and its suggested answers to test your knowledge as you progress.

1.3 SOURCES OF ADMINISTRATIVE LAW
You should know the various sources of administrative law.

Constitution

Legislation

Case law

Common law binding
Administrative practice

International law

Academic writings

Policy documents (Green & White Papers)

Reports from Chapter 9 institutions persuasive
Foreign law

2. ADMINISTRATIVE ACTION

21 WHY IS IT NECESSARY OR IMPORTANT TO ESTABLISH WHETHER
ADMINISTRATIVE ACTION IS INVOLVED?

it is important because administrative action is the threshold requirement for the
application of section 33 of the Constitution.

22 HOW DO YOU DETERMINE WHETHER THE ACTION INVOLVED IS

ADMINISTRATIVE ACTION?
You would test the action against the definition of administrative action as set out in

section 1 of PAJA. Section 1 of PAJA provides:

Administrative action means a decision taken or failure to take a decision by



(a) an organ of state in exercising a power in terms of the Constitution or a.
provincial constitution, or in exercising a public power or performing a public
- function in terms of any legislation; or

{b) a natural or juristic person which is not an organ of state when exercising a
public power or performing a public function in terms of an empowering

provision,
which adversely affects the rights of any person and which has a direct external
legal effect.

PAJA also defines ‘decision’ as being of an administrative nature under an

empowering statute taken by an organ of state as defined in s
239 of the Constitution. There are a number of exceptions to the
definition, such as the legislative powers of the national, provincial
and municipal legislatures, as well as their respective executive
powers

‘administrator’ as an organ of state or any natural or juristic
person taking administrative action

‘empowering provision’ as a law, a rule of common law,
customary law, or an agreement, instrument or other document
in terms of which an administrative action was purportedly
taken

NOTE: You must know the definition of administrative action as set out in section
1 of PAJA. When confronted with a question requiring you to determine if a certain
action constitutes administrative action, you must provide the definition of
administrative action. The definition contains the requirements for administrative
action (underlying legal principles) that must be applied to the given facts. After
applying the requirements to the given facts, you then reach a conclusion.

NOTE: We once again recommend that you work through the previous
examination paper to see what is expected of you, should a question of this
nature crop up in the upcoming examination. Also revise the suggested answer to
Assignment 01 in this regard.

2.3 THE LEGAL FORCE OF ADMINISTRATIVE ACTION

You should also be able to distinguish between the three classes of administrative
action and indicate when administrative action takes effect in each instance:

-Legislative administrative action
Judicial administrative action
Pure/true adminisirative action

2.4 TERMINATION OF THE LEGAL FORCE OF ADMINISTRATIVE ACTION

The legal force of administrative action is ended by repeal, amendment, lapse of
time, withdrawal of one of the subjects to the relationship, or by court order. When



the administrator/organ of state cannot amend, repeal/revoke or vary its decision, it
is said to be functus officio. This means that the matter has been dealt with finally
and the administrator/organ of state is no longer able to change his or her mind and
revoke, withdraw or revisit the decision.

Here you once again have to distinguish between the three classes of administrative
action, as the functus officio maxim applies differently in respect of each class of
administrative action.

Pay particular attention to the application of the functus officio maxim in
instances of (pure/true) administrative acts.

Any invalid action may be altered/withdrawn by the administrator. After all the
administrator is rectifying action that was defective in the first place. However, the
administrative action may not be changed by the administrator if the affected person
has already challenged the validity of the administrative action before a court or
higher domestic tribunal, or if the individual has acquired rights as a result of such
invalid administrative action.

Valid onerous administrative action may be changed at any stage; thus an
administrator/organ of state may correct his/herl/its own mistakes.

Valid beneficial administrative action may be altered only where power is conferred
expressly/by necessary implication; thus it is usually functus officio.

Where administrative acts affect the status of individuals, they may be altered only if
authorised expressly/by necessary implication; thus they are usually functus officio.

3. JUST ADMINISTRATIVE ACTION (STUDY UNITS 6 to 10)

We said that once you have established that administrative action was taken, you
need to determine whether such action complied with the requirements of just
administrative action. The requirements of just administrative action are set out in
section 33 of the Constitution. Just administrative action must be
o Jlawful
.« reasonable
e procedurally fair

» written reasons must be provided for administrative action that
adversely affects rights

Note that various overarching concepts are used to describe just administrative
action, ie intra vires/ultra vires; applying one’s mind to the matter: and legality.

3.1 LAWFUL ADMINISTRATIVE ACTION (STUDY UNIT 7)
To be-‘lawful’, an administrative action must comply with all the requirements of the

law. This guarantees the prohibition of enacting laws that would oust judicial control
over administrative action. It also means compliance with all the statutory and



common-law requirements, namely the Constitution, PAJA, the empowering
legislation and common-law rules and principles, in other words, all the sources of
administrative law. This entrenches the principle of legality. The concept of
lawfulness is further underpinned by the Constitution in its supremacy clause and the
requirement that all organs of state must comply with all law. It is also the concept of
administrative justice that is the overarching requirement for the validity of all
administrative action.

Administrative authority and power derive mainly from legislation. Legislation that
confers administrative authority is termed empowering legislation. In such
empowering legislation, you will find specific directives relating to the scope, content
or nature of administrative power. An administrator must act within the powers
conferred on him or her by empowering legislation. In this regard you must know the
rule about delegation.

3.1.1 Delegation

The following is a summary of the aspects you should know. Please work through
the study unit and compile your own notes on delegation.

Delegatus delegare non potest — the person to whom power is granted may not
delegate it to another.

o Why? Particular qualification, status, knowledge, responsibility.

e When permissible? Section 238 of the Constitution — executive organ of state
may delegate any power/function ito legislation to any other executive organ
of state if delegation is consistent with legislation ito which power is exercised.

e Rules: Discretion — no delegation unless authorised by legislation; may take
decision & instruct subordinate to implement; administrator may not accept
instructions from another body; administrator may appoint fact-finding body —
ultimate decision made by delegans.

o Forms: Deconcentration — internal hierarchy — division of labour.

Head may withdraw delegation/prescribe.
Delegate performs in place of delegans.
Delegans may exercise control — report/relieve of duty/intervene if matter not
concluded. If concluded, cannot undo.
Authoritative functionaries in same hierarchy cannot be involved in legal
disputes.
Decentralisation — independent body.
Administrator plays no further role in decision.
Control by way of appointment, appeal/review of decisions.
-Mandate: Strictly speaking, not delegation — implement decision of
administrator.

3.1.2 Abuse of power

The following are forms of abuse of power by the administrator:
s exercising power with an unauthorised or ulterior purpose
e exercising power using an unauthorised procedure -
s exercising power using ulterior metives to defeatthe purpose of the law



Please work through the study unit and compile your own notes on the various
forms of abuse by administrators. Remember to note the applicable case law in
each instance.

3.2 REASONABLE ADMINISTRATIVE ACTION (STUDY UNIT 8)

All administrative action must have a reasonable effect. Administrative action will
have a reasonable effect when the administrator has exercised his or her discretion
in a proper way and the decision taken by the administrator has been based on
objective facts and circumstances. In short, reasonable administrative action will be
any justifiable decisionmaking. A ‘justifiable’ decision is one based on reason and
not, for example, on the subjective opinion or psychological temperament — or even
convenience — of the administrator.

After studying this study unit, you must be able to answer questions such as the
following:

Why were the courts hesitant to express themselves on the reasonableness or
unreasonableness of administrative action?

We find the reason for this uncertainty in the tension between two demands: On the
one hand we see the impact of separation of powers — it is not the function of the
courts to substitute their decisions (the exercise of their discretionary powers) for
those of the public administration. Administrative action is usually directly related to
the exercise of a discretionary power by the administrator. In instances where an
administrator has a discretionary power — where he or she exercises a choice
between two options — we should ask whether the exercise of this discretion was
reasonable or not. It was argued that this reasonableness relates to the merits or
substance of the decision, an area in which the courts should not intervene.
Therefore, according to this line of reasoning, when reviewing administrative action
on the basis of unreasonableness, the courts are required to act as super-
administrative organs and to substitute their opinions for those of the administration.
In other words, reviewing administrative action on the ground of unreasonableness
would be as good as ‘interfering” with the decisions of the administration — action
which is in conflict with the separation of powers.

On the other hand, the courts must ensure that the decisions of the administration
are in line with the requirements of basic fairness and rationality.

The task of a reviewing court (reviewing unreasonableness) is not to determine or
question administrative policy or to determine whether a decision is correct or not, or
even to agree with the decision, but to apply legal norms to ensure that the
procedure followed by the administrator was formally correct. In other words, it is
always the task of a reviewing court to determine whether the discretion has been
exercised properly within the confines of the law.

Will a decision be reasonable (justifiable) when there is no evidence of an even
balance - proportionality — between the outcome the decisionmaker wants to



achieve and the means he or she uses to achieve the result?

In order to answer this question, you have to consider Roman v Williams. According
to Van Deventer J (at 1278):

Administrative action, in order to prove justifiable in relation to the reasons given for it, must
be objectively tested against the three requirements of suitability, necessity and
proportionatity,  which requirements involve a test of reasonableness. Gross
unreasonableness is no longer a requirement for review. The constitutional test embodies the
requirement of proportionality befween the means and the end.

The judge’s reference to the three requirements of suitability, necessity and
proportionality relates to the question of whether reasonableness (or justifiability)
includes adherence to proportionality as well.

(1) The suitability of the administrative measure: In accordance with this
requirement, the administrator must, when exercising his or her powers, choose only
those means (from the variety of means available) that are most appropriate for
achieving the desired end. This element is more or less the same as rationality. In
other words, there must be a rational connection between the end and the means.

(2)  The .necessity of the measure: Necessity means that the administrator must
take only such steps as are necessary if any prejudice to an individual is involved. In
other words, the administrator must choose the one that causes least harm to those
who will be affected by the measure.

(3)  Weighing up the advantages and disadvantages: This is a very important
requirement in that it requires weighing up the advantages and disadvantages, and
considering the injury to the general public or the individual. The method or ‘means’
must not be out of proportion to the advantages — the ‘ends’ — to the community. In
short, proportionality requires the achievement of an even balance.

If these requirements are not met, the administrative action would not be reasonable
(justifiable), as an even balance between the means used and the ends envisaged
are not achieved.

NOTE: We once again recommend that you work through the previous
examination paper to see what is expected of you, should a question of this
nature crop up in the upcoming examination.

3.3 PROCEDURALLY FAIR ADMINISTRATIVE ACTION (STUDY UNIT 9)

Procedurally fair administrative action is a further requirement for the right to just
administrative action, as contained in the Bill of Rights in the Constitution, 1996 (s

33).
3.3.1 The rules of natural-justice

In terms of the common law, procedurally fair administrative action includes the rules
of natural justice. The constitutional right is, however, not limited to — and is more




comprehensive than — the common-law rules. The rules of natural justice comprise
the audi-alteram partem rule and the nemo-iudex in sua propria causa rule.

You should know the content of these rules and be able to identify and discuss
the relevant rule of natural justice with reference to case law, if asked this in the
examination. Please refer to the previous examination paper for an example of a
question dealing with the rules of natural justice.

3.3.2 Section 3 of PAJA and the application of procedural fairness

Section 3 of PAJA applies to the individual administrative law relationship.
Administrative action that materially and adversely affects the right-or legitimate
expectations of any person must be procedurally fair. The protection is extended
beyond s 33 to include legitimate expectations. In Jenkins v Government of the
Republic of South Africa, it was held that the doctrine has become part of our
common law, even if it is not referred to in section 33 of the Constitution. Fair
administrative practice depends on the circumstances of each case.

You must know section 3 of PAJA and must be able to apply it to a given set of
facts. You must furthermore be able to reach a conclusion. Please work through
the previous examination paper and familiarise yourself with the format of a
suggested answer. Remember: if you know and can give the content of section 3
(the underlying legal rules) in the examination, you will earn marks, even if your
application to the given facts is incorrect.

- Obligatory-requirements (s 3(2)(b)):

s adequate notice of nature and purpose of proposed action
reasonable opportunity to make representations
clear statement of administrative action
adequate notice of right of review or internal appeal
adequate notice of right to request reasons

* & o @

Discretionary requirements (s 3(3)):
e opportunity to obtain assistance, even legal assistance in complex cases
« opportunity to present and dispute information and arguments
e opportunity to appear-in person -

The requirements in s 3(2) may be departed from only if it is reasonable and
justifiable to do so. This is determined by taking all relevant factors into account:
+ the objects of the empowering provision
the nature and purpose of and need for the action
the likely effect of the administrative action
the urgency of the matter
the need to promote efficient administration and good governance

. &

The limitation must also comply with s 36 of the Constitution, although the above
seem like a paraphrase of this section.



Section 3(5) states that the administrator may also follow a different but fair
procedure-if the empowering provision authorises this.

3.4 THE RIGHT TO BE GIVEN WRITTEN REASONS (STUDY UNIT 10)

The fourth requirement for just administrative action is the right to be given written
reasons. In terms of s 33(2) of the Constitution, an aggrieved person is entitled to
written reasons if his/her rights have been adversely affected.

3.4.1 Why is it important to give reasons for administrative action?

This requirement is a safeguard against any arbitrary or unreasonable administrative
decisionmaking. Currie and Klaaren suggest that the main purpose of requiring
reasons is to justify  administrative action. It promotes fairness and correct
administrative behaviour, since bad reasons — or no reasons — may lead to review
proceedings. It also ensures openness, accountability and transparency in public
administration and reflects the values of an open and democratic society. Read
through the study unit and then try to substantiate your answer further.

Providing reasons is important because it demonstrates how the administrative body
functioned when the decision was taken — whether it acted lawfuily or unlawfully,
rationally ‘or arbitrarily, reasonably or unreasonably. If reasons are lacking, the
person wishing to challenge the action would be at a great disadvantage: if no
information is available to him/her, issues such as the failure of the administrator to
apply his/her mind to the matter, unauthorised purpose and mala fides would be
difficult to prove. It would therefore be difficult to find a basis for the appeal or review.

3.4.2 Section 5 of PAJA

Section 5 of PAJA provides for the furnishing of reasons to anyone who has
requested reasons and whose rights have been materially and adversely affected.
Adequate reasons must be furnished within 90 .days of the request. Failure to
furnish reasons leads to the presumption that the decision was taken without good
reason. The Act also provides that a court may review the action if the action is itself
not rationally connected with the reasons given.

3.4.3 When will reasons be adequate?

Please study pages 178 to 180 of your study guide and make a summary of the
content. You have to refer to case law to substantiate your answer. After you have
compiled an answer, work through the previous examination paper and compare
your answer with the suggested answer.

4. CONTROL AND REMEDIES

Remember that we said that if the administrative action was not just (ie it was
unlawful/unreasonable/procedurally unfair, or reasons were not given), you have to
examine the means of rectifying such unjust administrative action.



4.1 INTERNAL CONTROL

Internal control is control exercised within the administration itself, that is, either by
senior administrators or specially constituted bodies or institutions.

Under this heading, you have to master the following by working through study unit
11:

the forms of internal control

the advantages of internal control

the precondition of exhausting internal remedies

the exceptions to the general rule (that all internal channels be used before a
court of law is approached)

*® & 5 »

4.2 JUDICIAL CONTROL

Judicial control is exercised by the courts. The judiciary, which acts as a watchdog
over the legislature and the executive, must ensure that all state actions comply with
the Constitution.

Under this heading, you have to master the following by working through study unit
12
+ the forms of judicial control

Statutory appeal

High Courts do not have inherent appeal.jurisdiction. Appeal is possible only if the
enabling legislation makes provision for it. This is the most important point. In such a
case, the appeal is limited to the record of the proceedings, but may inquire into the
merits of the decision. Appeals lie only against final decisions.

Review

All higher courts have inherent review jurisdiction in terms of the common law.
Ouster clauses are no longer constitutional in terms of s 34 of the Constitution.
Review may take place in terms of the Constitution, PAJA, specific statutes or the
Supreme Court Act (if reviewing lower courts’ decisions). The grounds of review
must be stated and, broadly speaking, they rest on an infringement of a fundamental
right or challenge the validity of administrative action. It only-decides on the validity
of the decision, but may go beyond the record.

Interdict

An interdict is aimed at preventing unlawful administrative action that will prejudice
the rights of the affected party.

There must be a clear legal interest, which is being threatened.

No alternative satisfactory remedy must be available.

The party will suffer irreparable damage or prejudice if the interdict is not granted.

Mandamus

This remedy is used to compel an administrator to perform a statutory duty. It may
not, however, stipulate how the power should be exercised. For example, PAJA
provides that ‘failure to make a decision’ is a ground for review. The court may,



however, be approached to grant a mandamus in the event of a long delay-to make
a decision. It is the flip side of an interdict: unauthorised action is prevented by
means of an interdict, whereas compliance with a statutory duty is enforced by way
of a mandamus.

- Declaratory order

This remedy is applied for when there is a clear dispute or uncertainty about the
validity or effect of administrative action, even where other remedies may also be
relied on. The court will give a definitive answer to the question of what the legal
position is regarding any particular person or a given state of affairs. It clarifies the
‘status’ of a matter.

Defence in criminal proceedings

If a person is charged with a criminal offence created by legislation (failing to comply
with empowering legislation), the charge may be defended by challenging the validity
of the administrative decision that is the subject of the dispute.

¢ The applicant must have locus standi

In terms of s 38 of the Constitution, anyone listed in this section has the right to
approach a competent court alleging that a right in the Bill of Rights has been
infringed or threatened. The following persons have locus standi:

»anyone acting in their own interest

»anyone acting on behalf of another, who cannot act in their own name

»anyone acting as a member of, or in the interest of, a group or class of persons
yanyone acting in the public interest

»an association acting in the interest of its members

Note: you should be able to substantiate your answer in terms of section 38 if a
question on focus standi is asked.

o The orders that the court may make

s 8(1)(a): the court may direct the administrator

to give reasons, or

to actin a required manner.
s 8(1)(b): the court may make an order prohibiting-the administrator from acting in a
particular manner. This paragraph thus makes provision for a prohibitory interdict.
s 8(1)(c): the court may grant orders setting aside decisions of the administrator. In
the main, however, the court would set aside a decision by the administrator under
the circumstances laid down in section 8(1)(c) and send it back to the original
decisionmaker.
s 8(1)(d): the court is empowered to declare the rights of the parties.
s 8(1)(e): this provides for the granting of a temporary interdict or- other temporary
relief.
s 8(1)(f): a court may make an order as to costs.



Note: Please study section 8 of PAJA. Students tend to get tired towards the end
of the study guide and leave out this important section of the work, which often
features in the examination paper.

Examination

Note: Please study pages 9 to 12 of Tutorial Letter 201/1/2012.
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