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BANKING LAW AND USAGE
STUDY UNIT 1- Banking law as a field of study
The law ensures the continued effective functioning of the banking system by means of public and private banking law

Nature and scope of banking law
· banking law is that part of the law that regulates the legal relations of banks in their capacity as financial institutions

· wide sense: the tem banking law may be used to denote all aspects of law that may be relevant to bankers

· narrow sense: the term banking law may be limited to those fields of law that apply exclusively or mainly to banking institutions

· the private banking sector in South Africa is divided between banks and mutual banks

· public law: is that part of the law that regulates the legal relationship between the state and a subject  in which the state acts from a position of authority, whereas private law: regulates the relationship between legal subjects acting on a basis of equality
Private law and public law relationships
Public banking law regulates the relationships between banks and organs of the state and comprises of those legal rules that make provision for control by the state of money and banking in general, and activities of the banks in particular. Main purposes of the public banking law are:

1. to ensure that individual banking institutions are always in a position to honour their repayment obligations to the depositors

2. To control the supply and the productive application of money and credit in the economy in furtherance of the monetary policy of the country.

3. to provide and control methods of effective payment in connection with foreign trade

Private banking law regulates the relationship between banks and their customers, and banks and third parties who contract or are otherwise affected by banking activities.
The effect of the constitution on banking law
· s33 make provision for 3 rights: the right to lawful administrative action, the right to procedurally fair administrative action and the right to be furnished with written reasons for administrative action that affects a person’s rights or interests

· s36(1) the fundamental rights can be limited to the extent that such limitation is reasonable, is justifiable “ in an open and democratic society based on human dignity” and taking into account relevant factors such as the nature of the right, the purpose of the limitation, the nature and extent of the limitation, the relation between the limitation and the purpose and less restrictive means to achieve the purpose

· S223 confirms that the South African Reserve Bank is the central bank of South Africa.

· S224(1) the primary objective of the Reserve bank is to protect the internal and external value of the currency in the interests of balanced economic growth in the republic

· S224(2) the Reserve bank shall in the pursuit of its primary objectives perform its function independently without fear, favour or prejudice, but that there must be regular consultation between the Reserve bank and the minister of Finance 

· S225 the powers and functions of the Reserve bank shall be those that are customarily exercised and performed by central banks, which powers and functions shall be determined by an act of parliament and shall be exercised or performed such conditions as my be prescribed by or under such act.

STUDY UNIT 2- Sources of banking law
· The basis of our law is Roman-Dutch common law

· Which supplemented and/or modified by statute and by customary law

· Decisions by the court do play a limited role in the development of the law and the creation of new law 

· The courts have to interpret the relevant statutory rules and apply them to the facts of the case

· Courts endeavour to find a solution that is both equitable and reconcilable with the basic principles of our law. Comparative law is sometimes used to this end.

· Should a common law rule fall into disuse or become outdated, and that the rule should be changed. The Supreme court of appeal can do so

· New law can be created as a result of a precedent system.

· Where our law is silent on a matter appertaining to banking practice, the decisions of the English courts have had strong persuasive authority.
Important public banking law statutes:

1. the Banks act of 94 1990
2. the Inspection of Financial Institutions act 80 of 1998
3. the Financial Institutions ( Protection of Funds) act 28 of 2001
4. the South African reserve Bank act 90 of 1989
5. the Corporation for the public Deposits act 46 of 1984
6. the Currency and Exchange act 9 of 1933
· general principles of administrative law and criminal law also apply
· act regulating public law control of our banking system are not based on an English model
· As far as the public law relationship between banks and their customers are concerned- when a bank is party to an agreement, the agreement will be subject to the South African law of contract.
· The law of negotiable instruments is the area of private banking law in which the influence of English law has been greatest. Our Bill of exchange act is based on the English bill of exchange act
· Incorporated legislation may be interpreted with reference to the legal system from which it was taken
· In the absence of legislation, the relationship between the parties is regulated by the express and/or implied terms of their agreement and the relevant rules of the law of contract at common law.
The relevance of legal sources with regard to the terms of a contract
· Two parties have concluded an agreement (with the firm intention to be legally bound by it) the legal relationship between them is based on contract, and the content of their relationship is determined by the terms of their contract. These terms are either expressed, tacit, common law or statutory terms or trade usages

· Common law terms are known as naturalia and are included in every contract of a particular type unless they are excluded by the parties

· Legislation in the absence of an express term, the statutory provision will automatically be included as a term of the contract, but that such term may be excluded by agreement between the parties. Not all duties that are imposed on a contracting party by law become terms of the contract enforceable at the instance of the other contracting party
· Customary law and usage a local custom is a rule that has acquired the force of law in a particular locality as a result of usage over a long period of time. A general custom forms part of common law. Custom can bring new legal rules into existence or modify existing ones. It can also cause an existing rule to lapse. Since a rule derived from custom is a legal rule, it may be contrary to judicial precedents or the common law (but not a legislative provision or the boni mores). A trade usage may not be contrary to positive law. The applicability of a trade usage in a given case is directly or indirectly based of the intention of the parties to the contract, whereas the application of a rule of customary law is not dependant of the real or supposed intention of the parties.

“If the trade usage is known to both parties their knowledge will be one of the surrounding circumstances indicating that the trade usage ought to be incorporated in their contract as a term implied from the facts. The implication will not be made by law but from the presumed common intention of the parties to include a term customarily included to the knowledge of both of them”

“So universal and notorious that the party’s knowledge and intention to be bound by it can be presumed, Whether the party professing ignorance has so conducted himself that the other party, on the  principle of quasi-mutual assent, is entitled to assume that he knew of the trade usage and intended to incorporate it tacitly into the contract”
Requirements for a trade usage:
1. it must be universally and uniformly observed within the particular trade concerned

2. it must be a long-established and well-known usage

3. it must be reasonable

4. it must be certain, i.e. it must have a clear and fixed content

5. it must not conflict with positive law

6. It must not conflict with the clear provisions of the contract.

The role of the banking adjudicator

· The office of the banking adjudicator acts as a referee between banks and their clients whenever a dispute between the latter two parties is referred to the adjudicator for adjudication.

· South African Banking code 2 April 2000

· Includes the provision of information by the bank to its customers regarding the services offered by the bank and accounts held by the client at the bank; charges levied by the bank on such services and accounts; and the protection of personal information concerning the client by the bank. Member banks have accepted the jurisdiction of the banking adjudicator to make binding rulings based on the law where that is appropriate and recommendations based on the banking code.

· The code provides that none of its provisions will be justifiable in a court of law and that it will not give rise to a trade custom or tacit contract or otherwise between the customer and the bank. It may in the future be treated as a source of South African Banking Law.

STUDY UNIT 3- The Bank-customer relationship

The concept of banker-customer relationship
· It is the relationship between the bank and its client

· Based on the contract of mandate in terms of which the client is the mandator and the bank is the mandatory ( the client grants the bank permission to perform general financial administration on its behalf)
· Does not involve an element of agency. The bank does not bind the client in acting on behalf of the client.

· Where the client deposits money with the bank, or where the client has a credit balance in his or her current account, the relationship also involves the contract of mutuum (loan for use). The bank then becomes the owner of the money so deposited with the bank, and the client has a claim against the bank for a similar amount of money at a later stage.
· The term banker-customer relationship is used in a narrow sense in legal decisions and literature to denote exclusively one particular relationship, namely that between a bank and a holder of a cheque account. Not used because: does not represent reality, the legal relationship between the parties differ according to the nature of the relationship concerned, may lead to misinterpretation of statutory provisions.
· Deposit taking is in reality the distinguishing characteristic of a bank ( regulated by the Banks act)

· Bill of exchange act s1 provides that the term “banker” includes a body of persons, whether incorporated or not, who carry on the business of banking.

· In principle, there is no reason to reserve the term “banker-customer relationship” solely for the relationship arsing from a cheque account.

Other relationships between banks and their customers

1. the bank as depository
2. the bank as borrower ( fixed deposits, saving accounts, deposits on credit card accounts, current accounts)

3. the bank a payment intermediary (cheques, documentary letters of credit, credit cards, stop orders, debit orders, etc)

4. the bank as collection agent ( collection of cheques, bills etc)

5. the bank as lender and financier ( overdraft facilities, loans, direct financing of movables, discounting of contracts, factoring of accounts)

6. the bank as guarantor

7. Other services provided by a bank, which included buying and selling of shares, administration of estates and provisions of information and advice.
STUDY UNIT 4- The Bank as depository
· Depositum is a contract in terms of which one person (the depositor) delivers an object to another (the depository) who keeps it in his custody without using it and with the obligation to return the same object to the depositor. Depositor remains the owner.

· In a contract of mutuum the bank becomes the owner, but there is a duty on the bank to return the same value.

· Over the years the nature of the contract changed from one of depositum to one of mutuum (loan for consumption)

· Deposits taken by banks today do not involve depositum as a form of contract.

Transitional Local Council of Randfontein v ABSA Bank ltd
There was a deposit of money by the client to its bank and a second and separate contract of depositum by the bank to its client relating to the same money.

Facts:  the council and the bank had an arrangement in terms of which the bank would send an employee to the council’s premises to count and verify cheques and cash intended to be deposited by the council into its account with the bank. The teller issued, stamped and initialled deposit slips in respect of the amount tendered for the deposit. She the put the cash into a bag sealed it and placed it in a safe on the council’s premises. She took the cheques with her. A short while later the money was stolen from the safe. The council insisted that its account with the bank be credited with the amount of the stolen money. The bank denied that the money was ever handed over to it, that it was thus never deposited with it and argued that the loss of the money was for the account of the council. The bank argued that a contract of depositum came into existence between them in terms of which it “deposited” the bag containing the money with the council. In terms of this depositum the depository was liable for the custodia of the bag,
Legal issue: whether the bank, through the actions of its teller on the council’s premises, actually took possession of the money thereby completing the deposit made by the council. The court held that the conduct of the teller constituted the taking of a deposit by the bank and that the ownership of the money passed to the bank. One of the legal ramifications of a contract of deposit is that once it was proved that there was such a contract and that the deposit had been lost, the onus was on the depository to prove that this had occurred despite due diligence on its part. The court then proceeded to make a factual evaluation of the facts before it and accept that in the present case the claim was couched in delict terms. The bank therefore had to prove that the money was lost as a result of the council’s negligence.

Objective test: the court confirmed that the action and omissions of the council had to be weighed against those of a reasonable person n the same circumstances. The court decided that the council did not breach its duties under the contract of deposit and the counter-claim of the bank was accordingly dismissed. The bank was accordingly ordered to pay the sum of the stolen cash

First National Bank of SA ltd v Rosenblum and another
When the bank stipulated that it would not be liable “whether the loss or damage is due to the banks negligence of not”, it included loss or damage due to the negligence of its employees. The court further held that the indemnity also covered acts of gross negligence.
STUDY UNIT 5- The bank as borrower: The taking of deposits
· Although deposit-taking is a specific type of borrowing in terms of the legal relationship between a bank and a depositor, it amounts to a contract of loan (mutuum)

Fixed deposits
· The agreement between a bank and the holder of a fixed deposit receipt: a fixed deposit has been described by our courts as a loan to the bank repayable on a certain date, usually bearing interest. The contract between the parties is one of loan for consumption.

· A fixed deposit is repayable on or after its maturity date. The customer has to hand in the receipt in order to receive payment. The customer is obliged to call at the bank for repayment, and that the bank is under no obligation to find the customer on or after the maturity date for the purpose of making repayment.

· Bank has discretion to repay loan before maturity if requested to do so

· Where the customer needs the amount of a fixed deposit before the maturity date of the deposit, but the bank is not prepared to repay the deposit earlier, the customer may apply for a loan, using the fixed deposit as security

· The application of a personal right against the bank as security for a loan by the same bank can take place in two ways:

· First option is pledging of the right against the bank as security for the loan

· Second is the option is a mere agreement that the bank may deduct any outstanding amount from the loan when the fixed deposit becomes repayable. A complete cession of that right when the loan is repaid, does not seem to be a possibility (confusion)

· Deposit receipts are transferable and negotiable whether it is an additional requirement for the valid cession of a personal right that the document evidencing the right must be delivered to the cessionary Botha v Fick the court summarised as follows:
· Mere agreement between the cedent and the cessionary to transfer and receive the right is sufficient to cede a personal right.

· Only if the right is of such a nature that it cannot exist independently of the document in which it is embodied, delivery of the document is indeed a requirement of a cession

· Although a shareholders rights are evidenced by his share certificate, those rights exist independently of the share certificate.

· If the depositor’s rights may indeed be ceded, the delivery of the deposit receipt is not a requirement for the cession of the depositor’s right against the bank.

Rennie NO v the Master; Glaum NO v the Master
· A fixed deposit receipts/certificate is merely evidence of the loan from the customer to the bank and the terms of such loan.

· It is not a promissory note or any other kind of negotiable instrument.

· This means the fixed deposit receipts is not transferable or negotiable, whether is states so on the face of it or not.

· A fixed deposit receipt is merely an acknowledgment of debt- it is not a promise to pay and that is why it cannot be transferred or negotiated 
Trust bank v Standard bank
· Botha’s decision is the majority decision

· Mrs. Davidoff deposited money and acquired vouchers from Trust Bank, she then ceded and pledged the vouchers to Standard bank for credit facilities. The vouchers were “not transferable or negotiable”.

· The court held that the fact that the vouchers were not transferable or negotiable was a valid and complete defence to the respondents claim.

· Words had to be given their normal meaning and literal meaning. Also no banking practise allowing the transfer of vouchers existed, and that the consent of the issuing bank was required to cede the vouchers.

· Appeal succeeded and trust bank was entitled to the money.

Savings deposits 

· The repealed banks act 23 of 1965 contained a definition of a savings account, and also contained certain restrictions on savings accounts 

· Withdrawals from a savings account were subject to 31days prior notice, however the bank was free to  waiver the notice period

· A withdrawal could only be paid out to the depositor personally or be transferred to another account held by him, his spouse or dependant at the bank concerned

· If the account holder was a company, only one withdrawal could be made a month and each deposit or withdrawal had to amount to at least R100.

· Maximum credit balance at a specific bank was R100 000

New position under the current banks act 94 of 1990 

· Contains no definitions or restriction with respect to savings accounts or transmission accounts

· Practise shows that in general the savings account presently offered by the banks exhibit the following characteristics:

· Deposits and withdrawals can be made at any time. If a deposit consists of cheques the bank undertakes to collect such cheques for the credit of the customers account. Deposits earn interest.

· The customer can instruct the bank to make repayments to 3rd parties by way of stop orders or debit orders

· The account is conducted by means of a traditional savings passbook of auto teller card

· Two contracts come into being between the bank and the savings account holder. 1. A contract of loan for consumption is concluded in terms of which the bank borrows the first deposit from the customer and undertakes to borrow all further deposits as well. 2. Is a contract of mandate in terms of which the bank undertakes to collect deposits in the form of cheques for the customer
· All applies to mutual banks as well

Deposits in current accounts 

· A current account is generally any account kept by 2 parties in which entries in respect of their individual debits to each other are made, resulting in a balance that has to be paid by one of them.
· The ordinary cheque account is the most common current account kept by a bank
· A collecting banker does indeed have an obligation when opening a new account for a prospective client to ascertain the identity of the prospective client and to obtain some information to establish bona fides of the prospective customer. But the duty of a collecting bank to act with reasonable care when opening a new account also extends to existing customers of the bank.

· In Europe the view originally was that each individual debt in a current account is novated as soon as the debit or credit entry is made. Reality: novation does not take place but that the individual debts are set off against one another.

· At present the position in our law is that novation takes place only if that has clearly been the intention of the parties

· A contract of loan (of money for consumption) in terms of which the bank borrows the first deposit and undertakes to borrow further amounts, which will be deposited; a contract of mandate, in terms of which the bank undertakes to carry out any payment instruction given by cheque; as well as a further contract of mandate, in terms of which the bank undertakes to collect cheques of behalf of the customer.

ATM 

· The machine can be given instructions e.g. To pay out an amount in cash, to transfer an amount from one account to another, to accept a deposit

· The question is whether the customer may be debited with the amount of such an unauthorised withdrawal.

· Usually this risk issue will not arise because most financial institutions conclude an express contract with their customers in this regard. The agreement provides that the customers account may be debited with all withdrawals made by means of the particular card and accompanying secret number. Only if the bank is notified of a possible unauthorised withdrawal before it takes place will the customer not have to accept a debit.

· Possible tacit term that the customer would carry the risk of an unauthorised withdrawal

· The surrounding circumstances, which exist on conclusion of the contract, play an important role when the court has to determine the intention of the parties.

ATM deposits 

· The transaction slip supplied by the machine has no evidential value, because it is simply a record of what the customer has keyed into the machine.

· A question that may be important is whether the payment takes place when the deposit amount is inserted into the machine, or only when the deposit envelope is opened and its contents are accepted by the bank.

· With a cheque it is clear that payment only takes place when the cheque is honoured.
· When cash is deposited into an atm. It seems that payment of such amount takes place only when the contents of the envelope are removed by the bank official.

· If this view is correct, only a contract of deposit (depositum) exists while the envelope is in the autoteller.

· As banks receive amounts on loan, it is better to regard it as deposit for reward.

STUDY UNIT 6- Documentary letters of credit
· In any contract there is a conflict of interests

· Need for both parties to obtain some measure of certainty

Methods of Payment in International Trade
Advance Payment
· The buyer has to pay for the goods either before they are shipped, or before they are received by the buyer.
· Ideal method of payment for the seller

· Buyer runs the risk of non-performance or defective performance by the seller.

Bills of Exchange 

· The seller draws a bill of exchange in favour of the seller or a third party OR the buyer may provide a promissory note in favour of the seller.

· Where collection of the bill or note takes place without the necessity of presenting documents other than the bill or note, it is referred to as a clean collection.

· The claim on the negotiable instrument is in the form of a liquid claim, it can be enforces more easily.

· Where the bill of exchange is drawn and signed by the seller, the seller to can be liable for the bill if he or she negotiates the bill to a 3rd party after the buyer has accepted it.

· Neither a bill of exchange nor a promissory note is a suitable method of payment. The sellers may still render defective performance or no performance at all. Such defective performance or non-performance will not constitute a valid defence for the buyer, either against a 3rd to whom the instrument has been negotiated by the seller and who qualifies as a holder in due course.
· The sellers may either personally collect the proceeds of the bill or promissory note from the buyer or may instruct a bank to collect on the sellers behalf.
Documentary collection of bills 

· The bank instructed by the principal (the seller) is known as the remitting bank.

· The collecting bank is any bank, other than the remitting bank involved in processing the collection, while the bank that presents the bill and other documents to the buyer in the other county is known as the presenting bank.
· The legal relationship between the collecting bank and the principle in a documentary collection of bills is based on mandate ( collection mandate)

· The remitting bank thus acts as a mandatary of the sellers, while the collecting bank is a mandatary of the remitting bank and, therefore submandatary of the principle.

· The presenting bank, in turn, acts as a mandatary of the remitting bank ( or collecting bank)  and therefore submandatary of the principle

· The principles instruction to the remitting bank is to collect either on the basis of documents against payment, or on the basis of documents against acceptance of the bill by the buyer

· Because the bill of lading constitutes an acknowledgment and evidence of the fact that the goods have been shipped, transfer of the bill to the buyer is regarded as a form of symbolic delivery, and ownership of the goods passes to him or her.

· The seller has to ship the goods without the assurance that the buyer will in fact take up the documents and pay the purchase price.

· From the buyers point of view, this method has the disadvantage that the documents and goods only become available after payment or acceptance 

·  The collection of bills is independent of the underlying contract of sale
· Payment against documents on the buyers part does not mean he or she waives any objection or claim for damages that he or she may have against the seller 
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Open Account

· The goods are shipped and payment takes place at a later stage.

· The seller has to bear the burden of financing the sale as well as the risk of non-payment or late payment of the buyer.

Sale on consignment 

· The goods are shipped prior to payment of the purchase price, but the seller retains ownership of the goods until such time as they are sold by the buyer to a 3rd party, at which time the buyer is expected to pay the seller

· The seller has to shoulder the burden of financing the sale until the goods have been sold, runs the risk of non-payment or late payment should the buyer commit breach of contract.

Documentary Letters of Credit 

· 3 main types: the documentary letter of credit, the standby letter of credit and the acceptance credit.

· The documentary letter of credit is most common type of letter of credit and the most popular method by which payment is effected in terms of international contracts of sale.

· Documentary letters of credit are also increasingly being used to effect payment in domestic commercial transactions.

· They may be employed to effect payment in a large number of commercial contracts- lease, carriage and mandate for e.g.

Operation of a documentary letter of credit 

· Parties can expressly or tacitly agree that payment of the purchase price has to take place by means of a letter of credit.
· In theory there are always at least 3 parties involved in a letter of credit: the buyer, the issuing bank and the seller, in practise however 4 parties are usually involved: the advising or notifying bank.

· The buyer (the importer) is obliged to arrange for the issuance of a letter of credit in favour of the seller (the exporter). The contract of sale is known as the underlying contract or exchange contract.

· After the conclusion of the contract of sale, the buyer proceeds to arrange with a bank for the issuance of a letter of credit in favour of the seller.

· The buyer’s application for the issuance of a letter of credit takes place by the completion of a standard and lengthy application form. Any nonstandard terms must be added to the standard terms in the application form: amount to be paid, currency, documents to be submitted etc.

· The application form constitutes an offer by the applicant (the buyer) to the issuing bank to conclude a contract involving the issuance of a letter of credit in favour of the seller

· The next step is for the issuing bank to open a letter of credit in favour of the beneficiary (the seller). By issuing the letter of credit, the bank accepts the applicants offer to contract with it. The letter of credit is forwarded to the beneficiary or a bank in the beneficiary’s country.
· The local bank in the beneficiary’s country may serve different functions:

·  To advise or notify the beneficiary of the issuance of the letter of credit without itself giving any undertaking toward the beneficiary that it will pay on credit. The role of the advising or notifying bank is merely to act as channel for all documentation involved in the presentation and payment in terms of the credit.

· The bank to which the letter of credit is forwarded to by the issuing bank may also confirm the credit (confirming bank). By its confirmation, the bank itself assumes an independent liability toward the beneficiary to effect payment on the credit.
· An opening bank may arrange with the issuing bank to issue a letter of credit, without the opening bank becoming personally involved in the credit.
· A presenting bank is sometimes employed by the beneficiary to present the documents to the issuing bank for payment.

· The issuing bank may arrange with another bank in the beneficiary’s country to effect actual payment.

· After the beneficiary has been advised by the issuing bank that the letter of credit has been issued, he or she aggress to the terms and condition contained in the credit, the beneficiary will ship the goods.

· The beneficiary will submit all the necessary shipping documents to the issuing bank or to the local confirming or advising bank, in which case the document is then forwarded by the latter bank to the issuing bank.

· The issuing bank will then inspect the documents to ascertain whether they are in strict conformity with the terms stipulated in the letter of credit. If they are, the issuing bank (or the paying bank, if one is involved) then pays the beneficiary cash or accepts his bill of exchange.

· The only function of the issuing bank is to check whether the documents conform to the requirements stipulated in the letter of credit.

· The issuing bank is reimbursed by the applicant for paying the beneficiary of the credit, where a paying or confirming bank is involved in paying the beneficiary; it is reimbursed by the issuing bank, which, in turn, is reimbursed by the applicant.

· A letter of credit is a conditional undertaking in writing, issued by the bank, to pay a specific amount in a stated currency to a specified beneficiary, within the prescribed time limit and against presentation of stipulated documents.
· Involves 3 contracts: the underlying contract of sale between the buyer and the seller; between the buyer and the bank that issues the letter of credit and between the issuing bank and the seller.

· each of these contracts gives rise to a separate set of legal relationships between the parties involved

Parties to a documentary letter of credit 

· The applicant: usually the buyer, applies to the issuing bank for the issuance of  the letter of credit

· The issuing or opening bank: issues or opens the letter of credit. The issuing or opening bank assumes independent and separate liability toward the beneficiary on the letter of credit.

· The beneficiary:  is the party in whose favour the credit is issued, usually the seller.

· The advising or notifying bank: advises or notifies the beneficiary of the issuance of the letter of credit. The advising or notifying bank does not bind itself toward the beneficiary for payment on the credit.

· The confirming bank: involved in the case of confirmed letters of credit. The confirming bank assumes a separate and independent liability on the credit in favour of the beneficiary.

· The presenting bank: courier bank. Does not assume any liability for the letter of credit.

· The collecting bank: is appointed by the beneficiary to collect payment on its behalf from the issuing, confirming or paying bank.

· The paying or nominated bank: appointed by the issuing or confirming bank to affect actual payment to the beneficiary. Does not assume any independent liability toward the beneficiary. Acts as the payment mandatory of the issuing or confirming bank.
Law applicable to documentary letters of credit 
· South Africa has not enacted legislation specifically dealing with documentary letters of credit.

· In the absence of legislation, the legal relationships between the parties to a letter of credit are governed by the general principles of the law of contract. The following types of contractual terms may be distinguished: 
· Essentialia- terms required to be present before a contract can be classed as a contract of a particular type

· Naturalia- terms implied by law ex lege in every contract, also know as residual terms, and may be expressly excluded or modified by the parties

· Uniform customs and practice for documentary credits (UCP)
· The international chamber of commerce ICC first attempted to draft a uniform set of regulations in 1926 published in 1930, the latest revision came into force in 1994 known as the UCP500.

· The UCP is a body of rules for documentary credits that, by international banking practice and mutual agreement between international bankers, is incorporated into all contracts involving letters of credit. It governs the rights and duties of all the parties involved in the issuing of and payment on such contracts. The aim is to create a framework of basic rules which is compatible with both international and banking practice and the municipal law of states.

· Parties are free to exclude the operation of the UCP either in whole or in part or in respect of some of the parties involved.

· Legal nature of the UCP
· The UCP is regarded by some as a uniform international regime automatically applicable to all letter-of credit transactions. Others criticise this view and argue that the UCP has not attained the status set of rules comparable to the law of merchant.
· The aim of the UCP is to create a body of universal rules that apply to letter of credit transfers. Such rules ( universal rules) can be obtained in 3 ways:

1)  If all states create a uniform national legislation that is based on the UCP, the UCP however, is not an international treaty

2) If all states adopt a model letter of credit contracts as the basis of future credit transactions.

3) If is qualifies as a codification of existing international customary law. It has been argued convincingly that for the UCP to qualify as international  customary law, it would have to qualify as customary law according to the requirements of each national states own municipal law. Because of the divergent rules of the different national legal systems, it is clear that the UCP does not qualify as international customary commercial law.
· Application of the UCP in South Africa
· South African commercial banks have accepted the UCP through the banker’s organisation. 

· Contracts relating to documentary letter of credit include both the contract between the applicant and the issuing bank and that between the issuing bank and the beneficiary. If the UCP is not incorporated as an express term in theses contracts, it will not form part of the contract unless it qualifies as a naturalia of the contract. It has been argues that in such cases the UCP serves as evidence of the existence and content of a customary rule or trade usage.
· A custom or trade usage will only qualify as a naturalia of the contract when it forms part of the contract irrespective of whether the parties knew or thought of and thus agreed on it.

· One of the trite requirements for a custom of trade usage to be acknowledged as such is that it must be long established. Because the UCP is amended and revised frequently, it does not qualify as a custom or trade usage in South African law and thus on that basis, will not be implied by law in contracts relating to letters of credit 
· In English law a clear distinction is drawn between a custom and a trade usage.

· A custom must have existed from time immemorial before it will be acknowledged as such. Trade usages need not have existed since time immemorial before they will be acknowledged and so implied in a contract. South African law acknowledges this distinction between custom and trade usage

· Roman-Dutch law does not draw a distinction between a custom and a trade usage, and as such existence since  time immemorial would not be essential for  the equivalent of a trade usage in Roman-Dutch law either 

· It has been argued that if trade usage in a new trade or an old trade usage being applied in new circumstances fulfils all the other requirements, it would be wrong not to imply the UCP in such a contract simply on account of its recent origin

· Before the provisions of the UCP will be implied in a contract, all the other requirements of a custom or trade usage will still have to be met: 

1)  Universally and uniformly observed within the particular trade concerned
2) Notorious

3) Reasonable

4) Certain

5) In accordance with positive law

6) In accordance with the clear provisions of the parties contract.

· Ordinarily, the UCP will meet all these requirements and, if it does, it should therefore be possible to imply it as a residual term in a contract relating to a letter of credit transaction,
· Where the parties have excluded the UCP, either expressly or by implication, naturally it will not apply to the letter of credit contract.

Different types and forms of documentary letters of credit 

· Types: classified depending on the way in which the credit is made available to the beneficiary

· Kinds: documentary letters of credit, standby letters of credit, and acceptance credits

· Forms: confirmed, unconfirmed, revocable, irrevocable, transferable, non-transferable, draft and cash letters of credit.

· Confirmed and unconfirmed
· A confirmed letter of credit is one that has been confirmed by another bank. Confirmation may usually take place at the request of or on the authorisation of the issuing bank, or in compliance with one of the conditions in the contract of sale.

· The fact that the confirming bank is situated in the beneficiary’s home country has a number of important advantages for the beneficiary: 

·  The beneficiary obtains a separate and alternative claim on the letter of credit

· The confirming banks physical proximity will facilitate the beneficiary’s dealings with it

· The beneficiary will be able to litigate in his or her own country’s courts against the confirming bank.

· By obtaining confirmation form a bank outside the buyer’s country, the beneficiary reduces such political and transfer risks as may prevail there.

· An unconfirmed letter if credit is one in terms of which the issuing bank is the only bank bound by it  

· Revocable and irrevocable letters of credit
· The standard form of instructions by the buyer (applicant) to the issuing bank in respect of a revocable letter of credit usually contains an express provision to the effect that the bank may revoke the credit at any time during its currency.

· A revocable credit is rarely used in practice.

· Where the applicant revokes the letter of credit, the issuing bank is under no obligation to inform the beneficiary of the revocation.

· The legal nature and function of a revocable first demand guarantee: The court interpreted the guarantee to mean that a claim could be made against the bank that had given the guarantee even after the guarantee had expired (or had been revoked by the bank), provided that the claim was made in respect of transactions concluded before such expiry. It appears that unless an issuing bank under a revocable letter of credit makes its intention clear as to exactly when and in respect of which transactions the revocation of its undertaking to pay under the letter of credit takes effect, the principle laid down in the Total South Africa case will also apply to revocable letters of credit. The court reasoned that although called a guarantee, an undertaking by a bank in the form of a guarantee is still simply a form of documentary letter of credit. The court noted that a documentary letter of credit has 2 basic functions: that of payment and that of security. The basic principles underlying the letter of credit namely the independence of the bank’s undertaking and strict compliance with the terms of the letter of credit, both arise from the security function of the letter of credit.

· An irrevocable letter of credit contains a definite, firm and legally binding undertaking by the issuing bank that it will pay against the presentation of the specified documents. It can only be amended or cancelled with the consent of the beneficiary and the issuing bank.

· In the absence of a clear indication whether a credit is revocable or irrevocable, it will be deemed to be irrevocable.

· A confirmed irrevocable letter of credit gives the beneficiary the highest degree of security that he or she will receive payment.

· Should the confirming bank confirm a revocable letter of credit and should the issuing bank latter revoke its undertaking to pay, the confirming bank may well find itself the only debtor regarding the credit

· An irrevocable letter of credit is often unconfirmed.

Ex Parte Sapan Trading
“An irrevocable letter of credit is an irrevocable undertaking by the issuing bank to the beneficiary which gives rise to a contract between the issuing bank and the beneficiary. The agreement between the issuing bank and the beneficiary is the result of a contract between the applicant and the beneficiary in terms of which the credit has to be established, and of a contract between the applicant and the issuing bank, but is separate from and independent of, such underlying contracts. The beneficiary is advised of the terms of the letter of credit and not of the application to the issuing bank. It is therefore the letter of credit and not the application that embodies the agreement between the issuing bank and the beneficiary. Should the letter of credit not be in accordance with the application, that fact would be relevant insofar as the contract between the issuing bank and the beneficiary is concerned.”
· Transferable and non-transferable letters of credit
· Example: where the seller buys raw material from the suppliers to manufacture the final product before selling it to the buyer, the seller may require that the issuing bank open a transferable letter of credit with which to pay those suppliers.

· In such circumstances the transferable letter of credit serves as a form of assurance to the suppliers that they will receive payment from the beneficiary. Given in 1 of 2 ways: by transferring the transferable letter of credit to the supplier or the beneficiary may cede the proceeds of the letter of credit to the supplier.
· In terms of South African law the delivery of the document to the cedent (the beneficiary) to the cessionary (the supplier) is not a requirement for the validity of the cession. Mere consensus between the beneficiary and the supplier is sufficient. Cession takes place by means of an agreement of cession concurrently with or proceeded by a justa cause.

· Can be an obligatory agreement.

· The delivery of the document is only relevant where the question arises whether or not the cession has been proved.

· Distinguish between a right of action that is evidenced in a document but exists independently of the documents

· Where the beneficiary cedes his right of action, neither delivery of the letter of credit to the cessionary nor compliance by the cedent with the doctrine of “all effort” is a requirement for the validity of the cession. The doctrine of “all effort” entails that a cession is incomplete until the cedent has done everything in his power to divest himself of that right

· UCP: Under a transferable letter of credit the beneficiary may request the bank to make the credit available in whole or in part to one or more other parties.

· A transferable letter of credit may be transferred once only, but it may be made transferable to 2 or more alternative beneficiaries on this occasion. A retransfer to the first beneficiary is allowed.

· Generally, the letter of credit must be transferred on the same terms, as prescribed in the original credit. There are a number of permissible exceptions

· The mere fact that a letter of credit is made non-transferable will not affect the beneficiary’s right to assign any proceeds to which he or she may be, or may become, entitled to under such a credit in accordance with the applicable law.

· The default case is that a letter of credit is not transferable

· Draft and cash letters of credit
· The UCP acknowledges a number of different modes of payment under letters of credit, including acceptance of bills of exchange or drafts, payment in cash, the negotiation of accepted drafts or bills and deferred payment.
· The most common mode of payment governed by a letter of credit is by was of bills of exchange or drafts.

· The issuing bank undertakes to accept and pay bills or drafts drawn by the beneficiary on the issuing bank. Usually payable at a future date.

· When the beneficiary tenders the specified documents to the issuing bank or to the confirming bank, the bill or draft is accepted by the bank. In effect, the bank signs the bill or draft and in doing so commits itself to pay.

· Where the issuing bank or confirming bank undertakes to make a straightforward payment in cash on presentation of the specified documents, the letter of credit is referred to as a cash credit or draftless credit.

STUDY UNIT 7- Letters of undertaking
· Bank fulfils role of payment intermediary

· The purpose of the letter of undertaking is to obtain security of payment. Usually subject to one or more conditions.

· The letter of undertaking is neither a promissory note nor a negotiable instrument

· Practically speaking it is impossible to maintain strictly the general principle governing cash sales, namely that payment and transfer of ownership should take place simultaneously. If the letter of undertaking did not exist, the parties would have to follow one of 2 courses: 
1) The buyer would be expected to pay the full purchase price before transfer (the buyer would run the risk of the seller’s becoming insolvent before registration took place), 
2) The seller grants credit to the buyer for the purchase price (the seller would run the risk of the buyers insolvency).

· All these problems are eliminated when the cash buyer of land in fact fulfils his or her obligations by having an acceptable letter of undertaking issued to the seller AA Farms case
· The bank undertakes to pay the seller as soon as the required proof of registration of transfer is given to the bank.

· In practice the letter of undertaking is often called a “bank guarantee”, which is somewhat misleading. The bank does not “guarantee” anything, but undertakes a direct obligation to pay a certain amount subject to certain conditions.

The relationship between buyer and seller 

· The rule that a buyer of land may content himself or herself with the delivery of an acceptable letter of undertaking instead of making a physical payment before registration of transfer, only applies when the contract provides that transfer of the land will take place against payment of the purchase price. That is the position in the case of a cash sale, as well as where the contract provides for the payment of a substantial part of the purchase price, but not in cases where payment has to take place in instalments AA farms case
· A contract of sale of land providing for payment in instalments may expressly provide that the buyer may obtain transfer against delivery of a bank guarantee for the balance.

· S10 of the sale of land on instalments act provided that, if this act applies to the contract, the buyer may claim transfer against delivery of a bank or building society guarantee for the outstanding balances. S17(c) of the alienation of land act affords the buyer the right to claim transfer “ against payment of all amounts owing in terms of the contract to the seller” 

· In the case of a sale of land, a letter of undertaking would be unacceptable if it provided that proof of registration of transfer would be rendered by someone other than the conveyancer who dealt with the transfer, if the contract lays down requirements with which the letter of undertaking must comply, the letter must of course comply with these requirements in order to be acceptable. Friedman v Blumenthal 

· A mortgagor cannot claim cancellation of the mortgage bond against delivery of a letter of undertaking, unless it had been so agreed  Röntgen v Reichenberg
· In principle, transfer of the relevant land is the only condition on which payment in terms of the letter of undertaking may be made dependant.

· Often the buyer borrows the purchase price from the issuer of the letter of undertaking against the security of a mortgage bond on the land. In such a case the issuer of the letter of undertaking will normally insist on a further condition to his or her liability to make payment to the seller, namely registration of the bond Davis v Braatvedt
· Unless the contract specifically requires it, the buyer is not obliged to supply a letter of undertaking issued by a bank only- the only requirement is that it be an acceptable letter of undertaking.

· Unless the contract provides otherwise, the buyer has to supply the letter of undertaking only when informed by the seller that he or she is ready to lodge the deed of transfer at the deeds office for registration, the contract may provide that the letter of undertaking must be supplied even before the seller is in position to lodge the deed of transfer for registration but then the contract would have to be very clear.
The relationship between bank and seller 

·  The nature and operation of a letter of undertaking issued by a bank is very similar to that of the bank-guaranteed cheque and letter of credit,
· The bank will pay the stipulated sum to a named person when advised by an authorised person that the condition prescribed for payment has been performed

· We do not have an obligation to pay and we do not have a guarantee or warranty. When the bank pays, it is automatically also payment by the buyer. The banks obligation is independent of the relationship between the buyer and seller.

· Whether the buyer can in any way prevent payment to the seller if there is a defect in the relationship between the 2 of them.

· If the principle of the independence of the bank’s obligation is applied consistently, the buyer will not be able to interfere in the relationship between the bank and seller.

· The mere issuance of a letter of undertaking to the seller by the buyers bank does not relieve the buyer if his or her obligations in terms of the contract of sale, unless the parties have expressly agreed that this will be the case.

· As in the case of the letter of credit, credit card and bank-guarantee cheque, the issuance of a letter of undertaking also involved non-novating delegation.

· The rights embodies in the letter of undertaking are usually not transferable, the document has to be returned to the bank upon payment of the relevant amount
· On payment to the seller the suspense account is debited. The bank usually reserves the right to withdraw from its undertaking if the registration of transfer is delayed for an unreasonably long time. In such a case the amount to the credit of the suspense account is again credited to the buyers account. In our view such a reservation does not make the letter of undertaking unacceptable

· The contract of purchase is concluded to bring about the simultaneous transfer and payment of the purchase price

· A letter of intent would be unacceptable if it is stipulated that proof of registration of transport should be provided by someone other that the conveyance who dealt with the transfer

· The mortgagor cannot demand cancellation of the bond against delivery of a letter of undertaking for the outstanding amount, unless that has been so agreed
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Davis v Braatvedt
· It is argued that it has become practise to associate the right to resile with the registration of a mortgage bond. If the right to resile where linked to the transport of property only, it would be have been acceptable. However the court did not decide on this point

· The parties agreed to payment on registration rather than payment of registration of a mortgage bond
· The court indicated that the seller has no control over the registration of a mortgage bond and there could be various reasons why is could not be registered or why it might be delayed,

· The seller has not yet got what he required, namely the undertaking is obtained alter than was agreed.

· The buyer was entitled to refuse the undertaking received via the buyer

· The seller has the right to reject a conditional undertaking, unless there has been specific agreement on a limitation to that effect.

· Possible that is became a trade usage to have such a condition

 STUDY UNIT 8- Tripartite credit cards
· Two types of credit card: two-party and three-party credit cards

· Two-party credit cards are usually issued to their clients by large chain stores. The card issuer and the supplier are one of the same. Only 2 parties involved: the issuer and the cardholder

· In the case of a three-party credit card, the card is issued by a financial institution such as a bank to its client, who may use the card to effect purchases from the suppliers. The bank acts as payment intermediary between the card holder and the supplier. Three contractual relationships are involved:

1. issuer and card holder

2. issuer and supplier

3. card holder and supplier 

· Neither the credit card nor the billing slip is a negotiable instrument.

· In the case of  credit cards these relationships are exclusively regulated by agreements

The relationship between bank and card holder 

· A credit card account is a current account on which individual debts are continuously set off and are thus normally extinguished by set-off, so that only the balance remains.

· Most of the contacts between card issuers and card holders nowadays provide that any payment made in good faith by the card issuer, even if the card holder’s signature of the billing slip is forged or the billing slip has never been signed, may be debited against the card holder’s account. Only if, in terms of the contract, the card holder has given notice in good time of the loss of the card, will this risk not rest on him.

· Most card issuers nowadays offer to carry this risk themselves against payment of an additional fee for the use of the card

 The relationship between the bank and the supplier

· In Roman law the obligation between the delegate and the delegatory could only be created by stipulation.

· No naturalia developed in respect of this obligation, in contrast with consensual and real contracts

· Regulated by the express terms in their written contract and the tacit terms that can be deduced from the circumstances.

· No particular trade usage influencing the relationship has yet developed

The relationship between the credit card holder and the supplier 

· The intention of the parties is that the supplies will receive payment from the card issuer and that the card holder will not be liable for payment to the supplier, provided that the supplier is paid by the card issued. The liability of the card holder toward the supplier is suspended.

· What happens when the issuer does not pay the supplier? The suspension of the card holders liability ceases and the card holder becomes directly liable to the supplier

· Where the card holder has paid the issuer, but the issuer cannot or will not pay the supplier? It would appear that the card holder will remain liable toward the supplier and that the card holders will have to fork out payment for a second time. Unfair toward the card holder, especially because the supplier had contracted with the issuer in the first place if on the grounds of the issuer’s financial standing.

· The English decision in Re Charge card services Ltd dealt with this very question. The curt decided that in tri-party credit scheme, the suppler accepts payment by card in substitution for payment in cash as an unconditional discharge of the price. This construction entails that payment by credit card was an absolute, not a conditional, discharge of the card holders liability toward the supplier
STUDY UNIT 9- Other payment mechanisms

Stop orders
· Is a payment mechanism employed in conjunction with a current or transmission account

· Contains a written instruction from the account holder to the bank to pay a fixed amount on a regular basis to a specified 3rd party and to debit the customer’s account with the amount

· The legal relationship between the bank and the account holder is founded on mandatum, and the obligation of the bank is that of a mandatory

· The banks obligations to perform the payment instruction is subject to the condition that there are specific funds to the credit of the account against which the paid amount may be set off, or that an agreement on payment by the customer has been made

· A cheque reaches the bank indirectly via the creditor, a stop order is handed directly to the bank by the debtor

The creditor does not derive rights from the stop order 
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The creditor in favour of whom the stop order is made out usually obtains no rights against the bank or the debtor/account holder who has given the stop order, since it results in an obligation between the bank and the account holder only. As a result the account holder may revoke his or her instruction at anytime by cancelling the stop order and the creditor cannot legally object (Cambanis Buildings (Pty) Ltd v Gal )
· This decision was confirmed in Consolidated frame cotton Corporation Ltd v Sithole and others- the court indicated that a creditor may obtain rights against the bank if it is the intention of the bank and the account holder to create a stipulation in favour of a third party (the creditor), and if the creditor accepts the stipulation in his or her favour.
· In the case of a cheque the account holder can also revoke the payment instruction contained in the cheque by countermanding payment, that is by instructing the bank not to pay the cheque 
· S53(1)(a) of the BEA the drawer, by drawing a cheque, undertakes that the cheque will be paid when duly presented for payment, and that he or she will compensate the holder if it is dishonoured. Even if the drawer should revoke his or her payment instruction to the bank, the payee will retain the claim on the cheque as a liquid document
No termination of the underlying obligation 
· When a creditor accepts a cheque from his debtor, it does not usually result in termination of the underlying obligation. The creditors acceptance of the cheque amounts to a collateral agreement in terms of which the creditor undertakes not to enforce the underlying obligation until he or she has presented the cheque for payment and it has been dishonoured
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No collateral agreement comes into existence between the account holder and his or her creditor. The stop order, therefore, does not suspend the rights of the creditor

Debit orders
· A debit order is used by an account holder to effect regular payments to a 3rd party via the account holder’s bank. It differs from the stop order in that the completed debit-order form is handed to the creditor to request the amount from the bank, apart from an authorisation to the bank to pay the amount to the creditor

· The ordinary debit order: is a form in which the account holders requests the 3rd party to make periodic withdrawals from his bank account, and directs the bank to debit that account with these withdrawals

· Transfer of the amount takes place by means of a mail-transfer slip which the debtor’s bank makes out in favour of the creditor/beneficiary.

· Multi-data debit orders: the company multi-data (pty) Ltd undertakes to prepare debit slips and mail-transfer slips on behalf of firms participating in the system, and to send these to the bank. The debtor: requests multi-data to withdraw the amounts requested; requests the bank to debit his account with the amounts drawn on it by multi-data; requests the creditor to ask multi-data for the amounts for collection from his bank

·  Multi-data mails the debit slips and mail-transfer slips in respect of accounts held at every bank branch to that branch. The creditor/beneficiaries receive payment from multi-data

· Manumatic debits: the Manumatic system was founded by the South African clearance banks. A company must first apply to one of the banks to become a user of the system.

· If the application is approved, such a company may pass debits against cheques and transmission accounts held with any of these clearance banks. However, it must give indemnity against liability to all the banks concerned, which has to be covered by an indemnity of the bank that approved its application.

· It must also open a special Manumatic deposit amount with the surety bank in which all amounts collected through the system are credited.

· A creditor who is a user of the Manumatic system will have his or her debtor complete and sign a debit instruction in which the debtor requests the creditor to withdraw specified amounts from his or her bank account in any way agreed upon between the creditor and the bank.
· The debit instruction form is handed directly to the creditor and the bank does not receive a copy.

· ACB Magnetic tape debits: the Manumatic system is available only to companies handling less than 1000 entries per month. As soon as this limit is exceeded, the company has to change to the ACB Manumatic system by means of which its regular debits are processed electronically.
· The most important difference between the stop order and the debit order is that the latter entails not only a payment mandate from the account holder to his or her bank, but also an authorisation to the creditor to request the amount from the bank.

· There is consensus between the creditor and the debtor that the creditor will first request the payment through the debit-order system concerned. The creditors right to payment is suspended until he or she has made the necessary request

· It must be borne in mind that the creditor accepts the authorisation contained in the debit order form. He or she should not be able to rely on late payment by the debtor where the fact that he or she is credited later that the specified date results from delays in the inherent system.
· By accepting the request of the debtor, the creditor agrees to the date on which  the debtors account will be debited, and by implication gives a grace period for the time that may pass between such debiting and the crediting of his or her account

· This principle was confirmed in Penderis and Gutman NNO v Liquidators, short-term Business, AA Mutual Insurance association Ltd. - the court reasoned that the dishonour in the present case was not as a result of lack of funds, but because of the banks wrongful action of prematurely “freezing” the appellant’s overdraft facility. The court held that there was no reason to believe that the insurer (who had been the scribe of the insurance contract) had not intended to bear risks inherent in the system of payment by way of debit order, particularly since it had insisted that the payment be paid by debit order.
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Bills of Exchange
·   Bills of exchange may be used in a variety of ways to fulfil payment and/r finance function. A bank acts as a payment intermediary when it pays a bill drawn on it to the holder. The bank may merely be a drawee, which has no obligation to pay the payee or later holder, or it can become an acceptor by appending its signature to the bill
· (cheque account holder) at a bank, there exists a tacit agreement in terms of which the bank is obliged to pay his or her cheques up to the amount of the credit balance of the account. This tacit agreement, does not however, include an obligation that the bank has to pay other bills of exchange drawn by the drawer. Neither is there any similar trade usage regarding other account holders.

· The bill as an order to the bank constitutes an offer, which is accepted by the bank. The result is a contract of mandate with regard to that specific bill. The bank will only do this if it holds deposits by the client that can be set off against the payment, or the if the bank is otherwise satisfied that the client will reimburse it

Traveller’s cheques 

· Traveller’s cheques are used to eliminate the risk of theft or loss of cash when travelling overseas

· In S v Katsikaris the appellate division decided that a traveller’s cheque that makes an order to pay subject to the appending of a countersignature does not meet the requirement of unconditionality, and therefore does not qualify as a cheque or bill or exchange. This judgement only applies to a particular type of traveller’s cheques (American express) and that other traveller’s cheques, which are not made conditional in the same way, therefore do qualify as cheques, bills or promissory notes.
· The effect of this judgement regarding the question whether the particular type of traveller’s cheque is a cheque or bill still remains, and it must therefore be accepted that such a traveller’s cheque is not regulated by the bill of exchange act.

· The remaining question is whether such a travellers cheque is a bill of exchange according to the common-law; belongs to a new category of negotiable instruments, which has originated through customary law; is not a negotiable instrument at all, with the result that the relationship between the parties are governed solely by agreement ( non-novatory delegation)
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STUDY UNIT 10 & 11- Credit agreements
· Before 1 June 2007 the Credit agreements act regulated certain transactions for the sale and lease of moveable property and for the supply of services; the Usury act regulated the finance charges in respect of certain credit, leasing and money-lending transactions; Chapter 2 of the Alienation of land act protected the purchaser of immovable property intended for residential use

· On 1 June 2006 the National credit act 34 of 205 came into force, most of it came into force 1 June 2007 and repealed and replaced the Usury act, the Usury act exemption notice and the Credit agreements act

The national Credit act 34 of 2005 

· Under the common law a credit agreement any contract in terms of which the parties agree that payment will take place at future date

· In terms of the act an agreement will be a credit agreement for the purpose of the act provided that some deferral of repayment or payment is present as well as a fee, charge, or interest imposed with respect to a deferred payment or a discount given where prepayments are made

· The act aims at providing an umbrella piece of legislation to create a single system of regulation and a national credit regulator to administer the credit industry in South Africa.

· The act aims at advancing the social and economic welfare of South African consumers, and creating a fair, transparent, competitive, efficient and accessible credit market.

· The act further aims at providing a credit market for those South Africans who have historically been unable to access credit under sustainable market conditions and to protect consumers against unscrupulous credit marketing practises  

Application of the act 

· S4 the act applies to every credit agreement between parties who deal at arms length and is made within, or has an effect within, South Africa

· “credit agreement”- s8 the agreement will qualify as a credit agreement for the purposes of the act if it is :

a)  A credit facility

b) A credit transaction

c) A credit combination

d) Any combination of the above

·  The agreement will NOT be a credit agreement if it is an insurance policy; a lease of immovable property, or a transaction between a stokvel and one or more of its members

· “credit facility”- an agreement in terms of which a credit provider undertakes to supply good or services or to pay an amount or amounts, as determined by the consumer from time to time, to the consumer or on behalf of, or at the direction, of the consumer; and either to defer the customers obligation to pay and part of the goods or services, or to repay to the credit provider any part of an amount; or bill the consumer periodically for any part of the cost of goods or services.

· “credit transaction”- a pawn transaction or a discount transaction

· A pawn transaction is one where the one party advances money or grants credit to another and, at the time of doing so, takes possession of goods as security for the money advanced or credit granted

· A discount transaction is one where goods or services are provided to a customer over a period of time and more than one price is quoted for the goods or services, the lower price being applicable if the account is paid on or before a determined date, and a higher price being applicable after that date, or is paid periodically during the period 

· Other transactions or agreements: 

· An incidental credit agreement- where a charge is levied for payment of an invoice after a specific date, or where two prices are quoted to the consumer, the lesser applying if payment is made on or before a certain date

· An instalment agreement- where goods are bought on credit and the purchase price is paid in instalments while the seller retains ownership of the goods until it is paid in full

· A mortgage agreement or a secure loan

· A lease or

· An other agreement, other than a credit facility or a credit guarantee in terms of which payment is deferred

· “credit guarantee” an agreement in terms of which a person undertakes to satisfy on demand any obligation of another consumer in terms of a credit facility or a credit transaction to which the act applies i.e. suretyship

· “developmental credit agreement” includes an educational loan or money provided for the development of a small business, low income housing or any purpose prescribed by the Minister that is designed to promote the socio-economic development or persons who were historically disadvantaged, low income persons and communities and remote or low density populations and communities

· The minister may declare that credit agreements entered into in specific circumstances, or for specific purposes, or during a specific period, are “public interest credit agreements” 

· “credit provider” – can be any one of the following:

· The party who supplies goods or services under a discount transaction, incidental credit agreement or instalment agreement

· The party who advances money or credit under a pawn transaction

· The party who extends credit under a credit facility

· The mortgagee under a mortgage agreement

· The lender under a secured loan

· The lessor under a lease

· The party to whom an assurance or promise is made under a credit agreement

· The party who advances money or credit to another under any other credit agreement

· Any person who acquires the rights of a credit provider under a credit agreement after it has been entered into 

· “consumer”- can be:

·  The party to who goods or services are sold under a discount transaction, incidental credit agreement or instalment agreement

· The party to whom money is paid, or credit is granted, under a pawn transaction

· The part to whom credit is granted under a credit facility

· The mortgagor under a mortgage agreement

· The borrower under a secured loan

· The lessee under a lease

· The guarantor under a credit guarantee

· The party to whom or under whose direction money is advanced or credit granted under any other credit agreement

· “dealing at arms length”- loans between family members, shareholders, partners and friends on an informal basis will fall outside the ambit of the act

Circumstance under which the act will NOT apply
· The act will not apply to agreements between parties dealing closer than “at arms length”

· The act will not apply to loans to the state, or any organ of the state, or to a juristic person whose asset value or turnover equals or exceeds R1million at the time the agreement was entered into ( a juristic person is a cc, company or partnership)

· The act will not apply to agreements where the credit provider is the reserve bank or South Africa

· The act will not apply where an agreement is a large agreement in terms of which the consumer is a juristic person whose asset value or annual turnover is, at the time the agreement is made, below the threshold value of R1million

· The act will not apply when the credit provider is situated outside the republic

· The act focuses mainly on the retail credit market

Size of agreements 

· Small agreements: pawn transaction of any amount or a credit facility or credit transaction where the credit limit or principal debt falls below R15 000

· Intermediate agreements: credit facilities of more than R15 000; credit transaction ( except credit guarantee, pawn transactions or mortgage agreement) more than r15000 but less than R250 000

· Large agreement: credit transaction above R250 000; mortgage bonds

Regulatory institutions to oversee the credit industry 
The National Credit Regulator 

· Is an independent juristic person who is responsible for exercising a number of functions:

·  A development function: it is responsible for the development of an accessible credit market. It must promote and support the development or a fair, transparent, competitive, sustainable, responsible and accessible credit market

· A monitoring function: it monitors trends in the credit market and has established a special consumer court, known as the National Credit tribunal

· A registration function: it must regulate the consumer credit industry by maintaining a register of all credit providers, credit bureaux and debt counsellors, plus a national register of credit agreement

· A reporting function- it must monitor and report to the Minister annually on a wide range of matters including: credit availability, price and market conditions, access to consumer credit by small businesses, historically disadvantaged persons, low income persons and communities

· An enforcement function

Provincial credit regulators 

· The act provides for certain functions of the NCR to be performed by parallel entities in those provinces that have established such bodies. Minister of trade and industry may also delegate functions of the MCR to provincial MEC’s

The National Consumer Tribunal 

· Has a wide range of powers to adjudicate of matters pertaining to the act.

· Its functions are comparable to that of a court, but it is not a court as such

Regulation of the credit industry 

· A credit provider will only have to register with the MCR if;

·  It has concluded at least 100 credit agreements (excluding incidental credit agreements) to which the act applies, or

· The total principal debt of all outstanding credit agreements concluded by the credit provider to which the act applies ( excluding incidental agreements) exceed R500 000

· Natural and juristic persons may register as a credit provider

· Grounds for disqualifying a natural person from registering as a credit provider: insolvency, age and conduct

· Where a credit agreement is concluded by a credit provider who is required to be registered, but is not. Any such agreement is unlawful and therefore void retrospectively. The credit provider must refund the consumer any money paid under the “agreement”. All “rights” of the credit provider to recover money paid or goods delivered to the consumer in terms of the agreement are either cancelled or forfeited to the state

Cancellation of registration of credit providers 

· The tribunal will cancel the registration of a credit provider at the request of the NCR if the credit provider repeatedly : fails to comply with any condition of its registration; fails to meet BEE commitment or an over-indebtedness reduction commitment or contravenes the National Credit act

Registration of debt counsellors and credit bureaux 

· A registered credit provider, a juristic person or an association of persons may not be registered as a debt counsellor.

· A natural person may not register as a credit bureaux

· The primary function of a debt counsellor is to assist the consumer in assessing the latter’s credit status 

· The primary function of credit bureaux are to:

·  Receive reports of and investigating credit applications, credit agreements, payment history or patterns

· Compile and maintain data from credit reports received and data collected

· Provide information to credit providers that prevents consumers from being over-indebted and giving of reckless credit

Consumer credit policy
Consumer rights
· The act protects the consumers right not to be discriminated against by a credit provider on any of the grounds set out in the constitution when the credit provider assesses any of a number of matters, including:

·  Ability of the person to meet the obligations of the proposed credit agreement

· Whether to refuse an application to enter into a credit agreement

· Determining the cost of a credit agreement to the consumer

· Proposing or agreeing to the terms and conditions of a credit agreement

· Assessing or requiring compliance by the person with the terms of a credit agreement

· It does not amount to discrimination on the basis of age where a credit provider refuses to grant credit to an unemancipated minor

· A consumer has the right to request reasons in writing from a credit provider for the latter refusal to enter into a credit agreement with the consumer, for offering a lower credit limit than applied for by the consumer, for refusing a request to increase a credit limit under an existing credit facility, or for refusing to renew an expiring credit card or similar renewable credit facilities with that consumer

· The consumer also has the right to receive any document that is required in terms of the act in an official language if his or her choice, with in reason.

· The document must be in plain and understandable language

· These rules do not apply to developmental credit agreements if the NCR has preapproved the form of all documents to used by the credit provider for such credit

· The rules for delivery of documents do not apply to developmental credit agreements if the NCR has pre-approved the procedures to be followed by the credit provider who is delivering such credit agreements

· The onus rests on credit providers to ensure that consumers have understood the terms of the credit agreement properly. The onus is on credit providers to ensure financial literacy

Confidentiality, personal information and consumer credit records 

· Any person who receives any confidential information pertaining to a prospective consumer must protect such information and not release it to persons not authorised by the act to give such access to such information

· S69 national register for outstanding credit agreements- upon entering or amending a credit agreement, the credit provider must report certain information either directly to the National register, or to a credit bureaux, this information includes:

· The credit providers name, the principal name, principal business address and registration number

· The name and address of the consumer

· The ID number or registration number of the consumer

· If the agreement is a credit facility, the credit limit and expiry date of such facility

· If the agreement is accredit transaction or credit guarantee, the principal debt under the agreement, the particulars of any previously existing credit agreement that was terminated or satisfied in connection with the making of the new agreement, the amount and schedule of each payment due under the agreement, and the date upon which the consumers obligations under the agreement will be filled

· The credit bureaux keeps certain “consumer credit information” this includes:

· A person’s credit history (including previous applications for credit, previous credit agreements, pattern of payment or default under previous agreements, debt rearrangements, etc)

· A person’s financial history, including past and current income, assets and debts 

· A person’s education, employment, career, professional or business history, including the termination of any employment, or

· A person’s identity, including the person’s name, date of birth, identity number, etc
· Functions and obligations of a credit bureaux are briefly to:

· Accept the filing of consumer credit information from any credit provider

· Accept the filing of consumer credit information from the consumer concerned for the purpose of correcting or challenging information otherwise held by the bureau about that consumer

· Take reasonable steps to verify the correctness of consumer credit information reported to it

· Retain any consumer credit information reported to it for the prescribed period

· Issue a report to any person who requires it for a prescribed purpose or a purpose contemplated in the Act, upon payment of the bureau’s fee
· Purposes which the bureau will be allowed to release consumer credit information to a 3rd party:

· Investigating fraud, corruption or theft by the police, or by fraud detection and fraud prevention services

· Considering a candidate for employment in a position that requires trust and honesty and entails the handling of cash and finances

· Assessing the debtors’ business books for the purposes of the sale of the business

· Assessing an application for insurance

· Verifying education qualifications and employment, etc

· A consumer has the right to be informed that information on him or her has been lodged with the bureau. 
· The consumer further has the right to inspect and challenge the correctness of such information free of charge and to be compensated by any person who reported incorrect information

Credit marketing practices
· Negative option marketing: the act prohibits the use of negative option marketing. This entails the practice that the agreement will automatically come into existence unless the consumer declines the offer made to enter into he agreement

· Agreements which have come into being as a result of “negative option marketing” can be declared void by the court or a tribunal

· When entering into a credit agreement, the credit provider must present to the consumer a written statement of the following options:

· To decline the option of pre-approved annual credit limit increases, if the agreement is a credit facility, and

· To be excluded from any telemarketing campaign of the credit provider, marketing or customer list that may be sold or distributed by the credit provider, other than as required by the act, or any mass distribution of email or SMS messages 

· Marketing:  a credit provider is not allowed to harass a person to apply for credit

· a credit provider may not enter into a credit agreement at a private dwelling except:

·  when such visit is prearranged by the consumer for that purpose

· If the credit provider visited the home for the purpose of offering goods or services for sale, and incidentally offered to provide or arrange credit to finance the purchase of the those goods or services, or

· If the credit agreement is or a prescribed category that is permitted to be entered into during a home visit

· The restrictions on private dwellings do not apply to respect of developmental credit agreements

· A credit provider must not visit a person’s place of employment for the purpose of inducing the person to apply for or obtain credit, or enter into a credit agreement at such a place, except:

·  To enter into a credit agreement with the employer, or

· If the visit results form a formal arrangement between the credit provider, on the one hand and the employer and any representative trade union or employees on the other, or a non-prompted invitation by the person being visited 

· Advertising: only registered credit providers nay advertise purchases on credit

· They must not advertise credit that is unlawful, misleading, fraudulent or deceptive, nor may they contain any statement that is prohibited by regulation.

· Advertisements may contain a statement of comparative credit costs to the extent permitted by any applicable law or industry code of conduct, but any such statement must:

·  Show costs for each alternative being compared

· Show rates of interest and all other costs of credit for each alternative

· Be set out in the prescribed manner and form

· Be accompanied by the prescribed cautions or warning concerning the use of such comparative statements

· In any advertising concerning the granting of credit, the credit provider must state or set out its interest rate and other prescribed credit costs in the prescribed manner.

· These provisions do not apply to “developmental credit” and a number of “credit offerings” are designated as not constituting advertisements and are exempts from the above requirements. For example the restrictions would not  apply where the ad:

· Does  not make reference to a specific product or credit provider and where the dominant purpose is to promote responsible credit practises, or the use of credit generally

· Promotes a specific credit provider, brand or type of credit agreement, but does not make specific reference to product price, cost or availability of credit

· Indicates only that a person is prepared to accept payment through a credit facility, where another person is the credit provider and the notice is located on the credit providers premises 

Over- indebtedness and reckless credit

· Over-indebtedness 

· Aim of the act is to prevent over-indebtedness by consumers

· A consumer will be regarded as being over-indebted if the preponderance of available information at the time a determination is made indicates that the particular consumer is or will be unable to satisfy in a timely manner all the obligations under all the credit agreements to which the consumer is party

· Reckless credit
· A credit agreement is reckless if, at the time that the agreement was made:

·  The credit provider failed to conduct an assessment as required, irrespective of what the outcome of such an assessment might have been

· The credit provider, having conducted an assessment as required, entered into the credit agreement with the consumer despite the fact that the preponderance of information available to him or her, or it indicated that: 

· The consumer did not generally understand or appreciate the consumers risks, costs or obligations under the proposed credit agreement or,

·  Entering into that credit agreement would make the consumer over-indebted

· Prevention of reckless credit: 
·  The credit provider is not allowed to enter into a reckless credit agreement.

· The credit provider must take reasonable steps to assess the following:

· Whether the proposed consumer understands and appreciates the risks and costs of the proposed credit, as well as the rights and obligations under the agreement

· The consumer’s debt repayment history under credit agreements (from credit bureau or the NCR)

· The consumer’s financial means, prospects and obligations

· Whether it is reasonable to conclude that any commercial purpose for which credit is applied will be successful

· The agreement will be preserved if the court is satisfied that the consumer failed to fully and truthfully answer any questions and such failure materially affected the ability of the credit provider to make a proper assessment.
· Assessment mechanisms and procedures
· The person making that determination must apply the evaluation criteria as they existed at the time the agreement was made, and without regard to the consumer’s ability at the time the determination is being made:

· to meet the obligations under that credit agreement or

· to understand or appreciate the risks, costs and obligations under the proposed credit agreement

· Effect of reckless credit
· A court may grant an order setting aside all or part of the consumer’s obligations under the agreement or suspending the agreement for a period determined by the court.

· The court must further consider whether the consumer is over-indebted and, if it finds him or her to be, may grant an order suspending the agreement and restructuring the consumer’s obligations under any other credit agreement, once it has considered the consumer’s means and ability to pay.

· Debt restructuring orders under the Act will only be effective if all the pitfalls and problems associated with administration orders are addressed. Some of the problem areas with administration orders include the fact that even where debtors make regular payments under such an order, most of the money goes into the administrators’ pockets as “fees”. The administration order also does not provide for a discharge of debts

· Suspension order

· The consumer’s payment obligations are suspended, as is the credit provider’s right to payment and to interest, fees or charges under the agreement. Furthermore, the credit provider’s rights under the agreement or under any law are unenforceable.

· A suspended agreement remains in force but cannot be enforced until the consumer is able to afford it. Once the suspension ends, the rights and obligations of both the credit provider and the consumer under the agreement are revived and enforceable, except to the extent that a court provides otherwise. The credit provider cannot, however, recover or charge interest, fees, etc, which could not be charged during the suspension

· Debt review

· A consumer may apply to a debt counsellor to have the consumer declared over indebted.

· The court may either reject the proposal, recommendation or proposal, or it may make an order declaring any credit agreement concluded by the consumer reckless, or make an order rearranging the consumer’s obligations.

Unlawful agreements and provisions

· Any credit agreement (other than a prepaid transaction) will be unlawful where, among other things:

· The consumer is a minor, mentally unfit, or subject to a debt administration order, and the administrator has not consented to the agreement

· The agreement results from negative option marketing

· The credit provider was not registered

· The credit provider was ordered to stop offering credit by notice from the NCR or the provincial regulator

· The agreement was formed by prohibited use of split documentation, such that the unlawful provisions are set out in a separate agreement

· Effect of a contract being declared unlawful: 
· If the Tribunal or a court declares a credit agreement unlawful, the court or Tribunal must declare that the credit agreement is void as from the date the agreement was entered into. The credit provider must return all money received from the consumer under the agreement with interest calculated at the rate set out in the agreement and for the period money was paid by the consumer to the credit provider.

· All of the purported rights of the credit provider under that credit agreement to either:

· Cancelled, unless the Tribunal or court concludes that doing so in the circumstances would unjustly enrich the consumer, or

· Forfeited to the State
· Unlawful provisions

· The Act lists a number of unlawful provisions of credit agreements.

· Any contracting out of the act, waiving a consumer’s right under the Act, or avoiding a credit provider’s obligation under the Act

· authorising the credit provider to do anything that it is unlawful under the Act

· waiver of any common law rights that may be applicable to the agreement (the

· Minister has prescribed three “rights” or remedies which may not be waived: the

· defences of exceptio errore calculi [i.e. the exception of a wrong calculation], exceptio non numeratae pecuniae [i.e. the exception that money was not paid over] and exceptio non causa debiti [i.e. the exception that no cause of action exists])

· exempting the credit provider from certain liabilities

· any acknowledgment by the consumer that no representations or warranties were made by or on behalf of the credit provider

· any agreement by the consumer to forfeit money to the credit provider if the consumer seeks lawfully to rescind the agreement

· appointing the credit provider, or a person named by him or her to be agent of the consumer for any purpose other than that expressly provided for in the Act, under the agreement

· any pre-authorisation by the consumer to the credit provider to enter premises for enforcement, granting a power of attorney to the credit provider, signing any enforcement documentation in advance, authorising the credit provider to do anything contrary to the Act, or consenting to a predetermined cost of enforcement

· any agreement by the consumer to deposit with the credit provider or an agent any identity document, PIN, bank access card or similar payment device, or give authority to a credit provider to use such a document or device on behalf of the consumer (this provision seeks to forbid the infamous “card-and-pin” method of assuring repayment by the consumer), or

· establishing a variable interest rate, unless the rate is tied to a fixed reference rate, stipulated in the agreement, if the consumer is a natural person

· An unlawful provision is void.

· a court or the Tribunal may either sever that unlawful provision from the agreement, alter the agreement to the extent required to render it lawful, or declare the entire agreement unlawful as from the date that the agreement, or amended agreement, took effect, as the case may be.
Disclosure, form and effect of credit agreements

· Pre-agreement disclosures

· The Act requires a credit provider to furnish the applicant for credit (the consumer) with a pre-agreement statement and a quotation.
· In the case of a small credit agreement the credit provider must give the consumer a pre-agreement statement and a quotation on the prescribed form.

· In the case of an intermediate or large agreement, the credit provider must give the consumer a pre-agreement statement in the form of the proposed agreement or in another form, as well as a quotation. The quotation must set out:

· The principal debt

· The proposed distribution of the amount

· The interest rate and other credit costs

· The total cost of the proposed agreement

· Such quotation given by the credit provider remains valid for a period of five working days.

· In the case of a small agreement the credit provider must, at the request of the consumer, enter into the contemplated credit agreement at or below the interest rate or credit cost quoted, subject only to certain exemptions

· Intermediate agreements, enter into the contemplated credit agreement at an interest rate or cost that:

· is at or below the interest rate or credit cost quoted, or

· is higher than the interest rate or cost quoted but NOT greater than the difference between the prevailing bank rates on the date of the quote, and the date the agreement is made

· Form
· The National Credit Act neither expressly declares a credit agreement which is not reduced to writing void, nor creates it as an offence. However, does envisage that credit agreements will be in writing and signed by the consumer.

· Failure by the credit provider to provide the consumer with a copy of the documents (i.e. the agreement) is an offence and repeated failures to furnish copies of agreements may lead to deregistration of a credit provider.

· the mere fact that a credit agreement is not reduced to writing will not invalidate it, but if the agreement is not in writing the credit provider will not be able to fulfil its obligation to render “a copy of the documents to the consumer” --- and failure to do that does constitute an offence on the part of the credit provider.

· Disclosure is critically important for encouraging price competition.

· Liability for lost or stolen cards
· The Act confirms the trade usage and standard terms encountered in most bank-client agreements regarding the question which party bears the liability for lost or stolen cards.

· It provides that the consumer will not be liable for the use of a card associated with a credit facility (eg a credit card) after the consumer has informed the credit provider of the loss of the card or PIN, unless the credit provider can prove that the consumer acted fraudulently

Interest, charges and fees

· A credit provider may only require payment by the consumer of the following amounts:

· The principal debt

· An initiation fee (for first and subsequent agreements with the same consumer)

· A service fee

· Interest

· The cost of credit insurance

· Default administration charges

· Collection costs

· Service charges on financial services accounts (i.e. bank accounts) which are linked to a credit facility (i.e. bank charges which are linked to credit facilities provided by the bank, eg credit card accounts) but subject to certain maximum amounts

· Initiation fee: a fee in respect of costs of initiating a credit agreement and is:

· Charged to the consumer by the credit provider, or

· Paid to the credit provider by the consumer upon entering into the credit agreement

· A service fee: a fee that may be charged periodically by a credit provider in connection with the routine administration cost of maintaining a credit agreement. (Maximum monthly service fee of R50, 00 for a credit agreement)

· Collection costs: an amount that may be charged by a credit provider in respect of enforcement of a consumer’s monetary obligations under a credit agreement, but does not include a default administration charge.

· Otto in the National Credit Act Explained that “conspicuously absent from the list above are the registration costs connected with a mortgage bond”. He further suggests that the only way in which such registration costs can be brought within the ambit of the Act’s provisions is to give a very wide meaning to the words “registration fee” in the phrase “taxes, license or registration fees”.
· Fees:
· If a credit agreement is an installment agreement, a mortgage agreement, a secured loan or a lease, the credit provider may include in the amount of the principal debt any of the following items to the extent that they are applicable

· an initiation fee

· the cost of an extended warranty agreement

· Delivery, installation and initial fuelling charges)

· Connection fees, levies or charges, or

· the premiums under a credit insurance policy

· Interest:
· In terms of the regulations the maximum “interest rate” which can be charged for a credit agreement is calculated according to a certain formula. In terms of this formula the maximum interest rate is determined by multiplying the ruling Reserve Bank Repurchase Rate (“RR”), as at the time when the credit agreement was entered into, by a factor of 2,2 plus a certain percentage.

· Change in interest rate:
· The general rule is that the credit provider is not allowed to unilaterally increase the periodic or incidental service fees, or the method of calculating such fees.

· The Act provides for certain exceptions to this general rule:

1. If the interest rate in respect of a credit agreement with a fixed interest rate is to be changed by the credit provider, it must give the consumer written notice of at least five business days. This notice must be given before the interest is changed.

2. the credit provider is not allowed to unilaterally increase the rate of interest applicable to a credit agreement, except where the contract itself provides for a variable interest rate, in which case the credit provider must give written notice to the consumer, not later than 30 business days after the day on which a change in the variable interest rate takes effect. In the case of a credit agreement with a variable interest rate, therefore, the credit provider does not need to give notice beforehand of an increase in the interest rate; but notice must be given not later than 30 days after the increase has taken effect.

3. we need to point out that the agreement may only provide for a rate to vary in future if the variation is by fixed relationship to a reference rate

· credit insurance:
· Credit provider may require the consumer to obtain and maintain credit life insurance or cover to provide for cover against the total of the consumer’s outstanding obligations to the credit provider in terms of their agreement.

· The credit provider may also offer an optional insurance option

· Statements of account: 
· Generally the maximum period allowed between statements is one month

· Two months in respect of an installment agreement, lease or secured loan; and it is six months in respect of a mortgage loan. the credit provider must, free of charge and at the consumer’s request, provide the consumer with a statement of all or any of the following:

· the current balance of the consumer’s account

· any amounts credited or debited during a period specified in the request

· any amounts currently overdue and when such amount became due

· any amount currently payable and the date it became due

· The statement must be provided within 10 days of it having been requested if the information requested relates to a period of one year of less prior to the date upon which the request is made.

Alteration of credit agreement

· Alterations made to a credit agreement after it has been signed are void, unless:

· The change reduces the consumer’s liability, or

· The consumer ratifies the change by either signing or initialling opposite the change, or

· The parties have agreed to alter the terms of a credit agreement and have done so in writing

· A consumer may at any time by written notice to the credit provider request that the credit limit under his or her facility be reduced and may stipulate a maximum credit limit.

· A credit provider may not increase a credit limit unless it is only temporarily or if the consumer agrees to it orally or in writing.

· Before increasing a credit limit, the credit provider must complete a fresh assessment of the consumer’s ability to meet the obligations that could arise under such increased credit liability.

Rescission and termination of credit agreements
· Termination by the consumer:
· The Act allows the consumer to rescind the credit agreement under certain circumstances.

· If the contract was concluded at any other place than the credit provider’s registered business premises and if the credit agreement was a lease or instalment agreement, the consumer has five business days after concluding the agreement to rescind the agreement. The consumer must rescind the agreement in writing. The period of five days is commonly referred to as a “cooling-off period”.

· Where the consumer rescinds the contract the credit provider must refund any money the consumer has paid under the agreement.

· The consumer must return all goods bought under the agreement to the credit provider in a saleable condition

· The reason why the consumer is afforded a five-day cooling-off period in these circumstances is to protect consumers against salespersons who conduct door-to-door business, often going to the consumer’s residence or workplace to entice him or her into a credit agreement.
· Termination by the credit provider:
· A credit provider may terminate the agreement if the consumer is in default under the agreement. However, the credit provider must first give notice of the default to the consumer. The credit provider must further suggest that the credit agreement be referred to a debt counsellor, alternative dispute resolution (“ADR”) or the consumer court to resolve any dispute or devise a plan to bring payments up to date.

· In the case of a credit facility the credit provider may suspend or cancel the facility. If it decides to cancel the credit facility, it must give written notice to the consumer at least 10 business days before the credit facility will be closed.

Collection, prepayment, surrender and debt enforcement
· Collection:
· A consumer or guarantor is entitled to settle the credit agreement at any time, with or without advance notice to the credit provider. In order to settle a credit agreement the consumer must offer to pay the following:

· The unpaid balance of the principal debt at that time

· The unpaid interest charges and all other fees and charges payable by the consumer to the credit provider up to the settlement date

· In the case of a large credit agreement, an early termination charge (also known as a “settlement charge”)

· Prepayment:
· The consumer is allowed at any time, without notice or penalty, to prepay any amount owed to a credit provider under a credit agreement. The credit provider must accept any such payment

· Each payment under a credit payment must be credited in the following order:
· First, to satisfy any due or unpaid interest charges; then to satisfy any due or unpaid fees or charges and finally to reduce the amount of the principal debt

· Surrender:
· A consumer under an installment agreement, secured loan or lease may give written notice to the credit provider to terminate the agreement.

· And if the goods are in the credit provider’s possession, the consumer may require the credit provider to sell the goods.

· Or otherwise, the consumer may return the goods that are subject of that agreement to the credit provider’s place of business during ordinary business hours within five business days after the date of the notice.
· Debt enforcement:
· If the consumer is in default under a credit agreement, the credit provider may draw the default to the notice of the consumer in writing and propose that the consumer refer the credit agreement to a debt counsellor, ADR agent, consumer court or ombud with jurisdiction.

· The credit provider may not institute legal proceedings before giving such notice to the consumer.
· If referred to a debt counsellor he must determine whether the credit agreement concluded by the consumer was reckless and make the appropriate recommendation to a relevant court. If the debt counsellor believes the consumer is over indebted, the debt counsellor may issue a proposal that the court either declares the credit agreement(s) to be reckless or that the consumer’s obligations be rearranged.

· In any court proceedings in which a credit agreement is being considered, the court may declare the credit agreement to be reckless. In the event of such a finding, the court may make an order either suspending or setting aside the obligations under that agreement as the court determines just and reasonable in the circumstances and in accordance with the provisions of the act

· Debt procedures in court:
· A credit provider may approach a court for an order to enforce a credit agreement only if, at that time, the consumer is in default and has been in default under that credit agreement for at least 20 business days and has not responded to the notice from the credit provider as referred to above.

· The court may make an attachment order with respect to property that is the subject of a credit agreement.
Dispute settlement other than debt enforcement:
· As an alternative to filing a complaint with the NCR, a person may refer a matter that could be the subject of such a complaint as follows:

· If the credit provider is a financial institution (eg a bank) the matter may be referred only to the ombud with jurisdiction (in the case of a bank, the banking adjudicator) to resolve a complaint or settle a matter involving that credit provider.

· If the credit provider is not a financial institution, the matter may be referred to either a consumer court, or an ADR agent, for resolution by conciliation, mediation or arbitration.

Initiating complaints or applications
· Any person may submit a complaint concerning an alleged contravention of the Act to the NCR. The NCR may initiate a complaint in its own name.

· The NCR may apply to the Tribunal:

· for an order resolving a dispute over information held by a credit bureau

· for an order compelling the delivery of a statement or account

· for a review of the conduct of a sale of goods, or

· for leave to bring a complaint directly to the Tribunal

Information resolution or investigation of complaints
· Informal resolution process following a complaint initiated by or lodged with the NCR. The NCR may either issue a notice of non-referral to the complainant if the NCR is of the opinion that the complaint appears to be frivolous or vexatious, or does not allege any facts which, if true, could constitute grounds for a remedy under the Act

· Matters concerning either reckless credit or possible over-indebtedness of the consumer, it may refer the matter to a debt counsellor, the ombud with jurisdiction, a consumer court or an ADR agent. These bodies will then conduct a hearing of the matter

· The Act further provides for the type of orders which a Tribunal is authorised to make, including imposing an administrative fine which may not exceed the greater of 10 percent of the credit provider’s annual turnover or R1 million.

· Any decision, judgment or order of the Tribunal may be served, executed and enforced as if it were an order of the High Court, and is binding on: the NCR provincial credit regulators, a consumer court, an ADR agent or the ombud with jurisdiction, a debt counsellor and a magistrate’s court

Enforcement of the act

· Searches: a judge of the High Court or a magistrate may issue a warrant to enter or search any premises if, from information on oath, there are reasonable grounds to believe that prohibited conduct has taken place or anything connected with an investigation into possible prohibited conduct is in the possession of someone on that premises. Not only the premises, but also any person on that premises may be searched, articles and documents examined and copies made.

· Offences: It is an offence to disclose any confidential information concerning the affairs of any person or juristic person obtained in carrying out any function in terms of the Act, or in dealing with a complaint in terms of the Act, except where such disclosure is justified in the proper administration or enforcement of the Act.

· It is further an offence to fail to attend when summoned to attend a hearing, or fail to answer fully or truthfully during a hearing in terms of the Act, or to otherwise respond improperly in any investigation under the Act. Offenders in connection with procedural matters regarding hearings and complaints conducted by the NCR or the Tribunal are liable to a fine or to imprisonment for a period not exceeding 10 years.

· Any person convicted of any other offence in terms of the Act is liable to a fine or to imprisonment for a period not exceeding 12 months, or both.

Miscellaneous matters

· A credit provider must ensure that its agents and employees are trained in respect of the matters to which the Act applies.

· A credit provider must maintain records of all applications for credit, credit agreements and credit accounts in the prescribed manner and for the prescribed period of time.
STUDY UNIT 12- The banks act 94 of 1990
· In practise the basic difference between a mutual bank and a bank is that the former lends the funds that it has borrowed from the public mainly against the security of a bond on urban land, whereas a bank’s loan activities are much more differentiated in nature

· The banks act provides for the registration of banks, the financial requirements with which banks should comply, the returns and other information regarding their business which banks must supply from time to time, limitations on certain transactions and activities of banks, restrictions on the shareholding in and control of banks, and the examination of the business of banks

· According to the banks act, the registrar of banks has the same powers conferred upon him by the Inspection of financial institutions act 80 of 1998, the South African reserve bank 90 of 1990 as well as from the Financial Institutions (protection of funds) act 28 of 2001

· The main purpose of the banks act is to protect the public against losses they might suffer due to lack of solvency or due to possible malpractices on the part of banks and, to safeguard them against unfair competition by other institutions that offer similar services

The scope of the act 
· The act provides for the  “regulating and supervisions of the business of public companies taking deposits from the public”

· The act shall NOT apply to the following:  The reserve bank, The land bank, The development bank of southern Africa, The corporation for public deposits, the public investment commissioners and mutual banks

· The minister of finance may exclude any other body or institution from the provisions of the act by means of a notice in the government gazette. In terms of this notice the post office savings bank and the industrial development corporation of SA have been excluded ( this is however irrelevant as they have their own acts and generalia specialibus non derogant)

The registrar of banks 

·  The registrar and his or her office are responsible for the registration of banks and their controlling companies and for the administration of the act

· The deputy registrar may exercise the registrar’s powers subject to the control of and in accordance with the directives of the registrar.

· With the approval of the reserve bank, the registrar may delegate any of the powers he or she has under the act to any officer or employee of the reserve bank, but this does not prevent the registrar from exercising these powers personally

· Any person aggrieved by a decision taken by the registrar under a provision of the act, may appeal against that decision.

· The appeal board has 5 members. The board of appeal is empowered to set aside, or to amend, or to confirm a decision of the registrar 

The prohibition on the conducting of the business of a bank
· S11(1) “ subject to the provisions of S18A, no person shall conduct the business of a bank unless such person is a public company and is registered as a bank in terms of this act”

· Contravention of the above provision is punishable by fine and/or imprisonment not exceeding R10 000/ 5 years

· S18A makes provision for the written authorisation by the registrar of an institution that carries on a business similar to the business of a bank in another country, to carry on, subject to the prescribed and other conditions that the registrar may impose, the business of a bank in the republic by means of a branch in South Africa.

· S18B provides for the cancellation or suspension of an authority in terms of S18A

· The regulations in connection with an authorisation in terms of s18A are found in a government gazette notice
· In principle the same financial requirements that apply to South African banks, also apply to such a branch that has been approved in terms of S18A

· Only foreign banks with net assets of more than $1 billion can obtain an authorisation in terms of s18A

· A branch that has been approved under S18A may not accept deposits from a national persons, unless the initial deposit made amounts to R1 mill, and the natural person continually maintains a minimum amount of R1mil as a deposit with the branch concerned

· In terms of the repealed banks act, it was the “business of taking deposits” that was prohibited without registration as a bank

· The courts decided that it (deposits) refers to contracts of loan of money for consumption, as it was not defined in that act

· One is only dealing with a contract of money lending if the amount borrowed is to be repaid unconditionally

· The prohibition in the repealed banks act of 1965 was also only applicable if a person conducted the taking of deposits as a business (S v Rosenthal)

· The banks act prohibits the conducting of “the business of a bank” without registration

The definition of “deposit” 

“An amount of money paid by one person to another person subject to an agreement in terms of which-

1. an equal amount or any part thereof will be conditionally or unconditionally repaid, either by the person to whom the money has been so paid, or by any other person, with or without premium, on demand or at a specified or unspecified dates or in circumstances agreed to by or on behalf of the person making the payment and the person receiving it; and
2. no interest will be payable on the amount so paid or interest will be payable thereon at specified intervals or otherwise”

· it is sufficient if only a portion of the amount is repayable, whether conditionally or unconditionally
· certain payments are excluded from the concept of deposit:

· any payment in consideration for property, the use of property or for services although the contract itself makes provision for repayment in certain circumstances
· am amount paid as security for the performance of a contract or as security in respect of any loss that may result from the non-performance of a contract
· An amount paid as security for the delivery or return of any movable or immovable property, whether in a particular state of repair or otherwise.

· An amount paid by a holding company to its subsidiary, or by a subsidiary to its holding company, or by one subsidiary to another subsidiary of the same holding company

· An amount paid by a person, who at the time of such payment is a close relative, a director or executive officer, or a close relative of a director or executive officer of the person to whom such money is paid

· An amount paid by any person to a registered insurer as a premium in respect of any insurance policy
· An amount paid to a registered pension fund as a contribution by or on behalf of a member of that fund

· An amount paid to a benefit fund as a contribution or subscription by or on behalf of a member of that fund
The definition of “the business of a bank”
The following is the “business of a bank”:

· The acceptance of deposits from the general public. The person concerned must carry on the “business” of deposit taking without soliciting or advertising for deposits. Employees of the person taking the deposit are also regarded as members of the general public. General public does not include a registered bank

· The soliciting of or advertising for deposits. Someone who solicits or advertises for deposits is irrebuttably presumed o be carrying on the business of a bank. It is a question of degree whether or not one is dealing with soliciting or advertising

· The utilisation of money, or the interest or other income earned on money for certain described purposes

· The obtaining of money, as a regular feature of the business in question, through the sale of an asset to any person other than a bank, subject to an agreement in terms of which seller undertakes to purchase from the buyer at a future date the asset so sole or any other asset. The effect is that someone who concludes “repurchase agreements” as a business is deemed to be conducting the business of a bank.

·  The legislator’s viewpoint on a repurchase agreement is defective in that it maintains that the “second contract of sale” is only concluded at later stage. However, this is not true. Only performance in terms of the “second contract of sale” is delayed

· Any other activity which the registrar has after consultation with the governor of the reserve bank, declared to be the business of a bank by notice in the government gazette. This gives the registrar draconian powers

· After the consultation with the governor of the reserve bank, the registrar declared certain activities regarding specific business practises to be the business of a bank. These include:

·  Any agreement, arrangement or undertaking, whether legally enforceable or not, between two or more persons; or

· Any scheme, practice or method of trading, including any method of marketing or distribution

· The activities of such a practice which are declared as the business of a bank which are the acceptance of money, directly or indirectly, from members of the public, as a regular feature of a business practise, with the prospect of such members receiving payments or other money-related benefits directly or indirectly- 
a) On or after the introduction of other members of the public to the business practice, from which new participating members, in their turn, money is accepted or obtained, directly or indirectly as a regular feature of the business whether or not- “
I. The introduction of the new participating members is limited to their introduction by participating members or extends to the introduction of the new participating members by other persons; or

II. New participating members are required to acquire moveable or immovable property, rights or services;

b)  On or after the promotions, transfer or change of status of the participating members or new participating members in terms of the business practice”
· The activities of soliciting, or advertising, directly or indirectly for money and/or persons for introduction into or participation in such a business practice are also declared to be the business of a bank
Excluded from the business of a bank:
· The acceptance of a deposit by a person who does not hold himself or herself out as accepting deposits on a regular basis and who has not advertised for or solicited such deposit.
·  The person concerned shall not at any time hold deposits from more than 20 persons or deposits amounting in the aggregate to more than R500 000.

· For the purposes of this exclusion a person and any person controlled directly or indirectly by him or her, as well as a subsidiary of such person, shall be deemed to be one person

· The borrowing of money from its members by a co-operative, subject to the prescribed conditions. The most important of these conditions is that no loan from an individual member may be less than R1000, and that no such loan may be repayable within 12 months

· An activity of a public sector, governmental or other institution , or of a person or category of persons designated by the registrar with the approval of the minister, by notice in the gazette, provided such activity is performed in accordance with such conditions as the registrar may determine in the relevant notice, with the approval of the minister 

·  Government notice 2172 of 14/12/1994 excludes the acceptance of money from the general public against the issue of “commercial paper” from “the business of a bank”. For the purpose of this exclusion “commercial paper” is any written acknowledgment of debt. Includes promissory notes, debentures and any other document acknowledging debt except bankers’ acceptances

· Commercial paper in this notice can only be issued or transferred in minimum denominations of R1mil. It may be issued by a listed company only with net assets of more than R100 mil, or any other juristic person authorised in writing by the registrar for purposes of this exclusion. These conditions do not apply in any one of the following conditions: if the commercial paper is endorsed by a bank; if the commercial paper is listed on a recognised financial exchange; if the commercial paper is issued by the central government or backed by a central government guarantee; if the commercial paper is issued for a period of longer than 5 years
· The exclusion is in any event meant for the central government ad juristic persons only

· Money may only be raised in order to obtain operating capital. The borrowed money may therefore not be used for the granting of money loans or credit (except customary credit in respect of the sale of goods or the provisions of services by the issuer of the commercial paper) to the general public- this condition does not apply to commercial paper issued by the central government

· In order to qualify for the exemption, certain information must be disclosed in any prospectus relating to the issue. Certain minimum information must also be disclosed on every issued commercial paper. All issuers of commercial paper have to furnish the registrar quarterly with a prescribed return in connection with such issue 

· An activity contemplated above of the main part of the definition of the business of a bank, which is performed by any institution registered or established in terms of, or under any act of parliament and designated by the minister by notice in the gazette, or performed with the provisions of, any other act of parliament and so designated by the minister 
·  2 institutions were recently excluded: the activities of a financial service co-operative and the activities of the national housing finance corporation ltd. 

· In the light of the powers of exemption of the registrar above ( one arrow up) this exclusion seems to be totally unnecessary 
· The acceptance, subject to such conditions ac the registrar may from time to time determine by notice in the gazette, of money against debentures, bills of exchange, promissory notes or other similar financial instruments, provided such money is not used for the granting of money loans or credit (excluding customary credit in respect of the sale of goods or the provision of services by the issuer of such financial institutions) to the general public 
·  No conditions have been determined in terms of this exclusion

· It therefore seems that this exclusionary does not apply at the moment. Should one argue that this exclusion does apply at present without any conditions, it would render the exclusion in terms of (two arrows up) meaningless

· This exclusion concerns the effecting, subject to any other act and the conditions prescribed by the registrar, if any, of a money lending intermediation of an agent, provided that the money to be lent is entrusted by the lender to the agent in terms of a written contract of agency 

· No additional requirements for the applicability of this exclusion have been prescribed. It is clear that the exclusion applies only to the case where the agent not only concludes the contract with the bank on behalf of the lender , but also receives the money from the lender for payment over to the bank 

· This exclusion is meaning less since it excludes something that was never included 
· Mandataries who are natural or juristic persons resisted in terms of, or established by or under any other act of parliament and have been designated by the registrar by notice in the gazette. The activities of such manadataries, which hare excluded, are the acceptance of money from the mandatory in terms of the prescribed contract of mandate and in the execution of the mandate, subject to such conditions are the registrar may determine, and the depositing of such money into an account maintained by the mandatory with a bank, irrespective of whether or not such money is deposited together with money so accepted by the mandatary from other mandators David trust and others v aegis insurance company ltd and another sg 154-155
Amendment of the definitions: s1(2) on the recommendation of the registrar, after consultation with the governor of the reserve bank, the minister may amend the definition of “deposit” or “ the business of a bank” by regulation in the gazette
Enforcement of the prohibition:
· The act places a number of weapons in the hands of the registrar to prevent or ward off any contravention of the prohibition in s1(1)
· S82(1) if the registrar has reason to suspect that any person who is neither registered as a bank, nor has authorisation in terms of S18A, is carrying on the business of a bank, the registrar may be notice direct that person to submit such document or to furnish the registrar with such information, relating to the affairs of that person, as is specified in the notice. A person who does not comply with the direction within the specified period, shall be guilty of an offence and liable to a fine or imprisonment R10 000/6 months

· S81 the registrar may in certain circumstances apply to the Supreme Court for an interdict against such a person who is not registered as a bank. Such an application may be made if the registrar has reason to suspect that such a person is likely to conduct the business of a bank in contravention of S11(1) or S18A, has contravened the provisions of S11(1), S18A, S22(5). The content of the order may be to prohibit the person concerned from contravention of sections S11(1) and S18A, to prohibit the continuation of S11(1), S18A, S22(4) and S22(5), or to prohibit that person from disposing of or otherwise dealing with any assets while the suspected contravention is investigated
· S83 (1) if satisfied as a result of an inspection conducted under S12 of the SARB act that any person has obtained money by carrying on the business of a bank without being registered or authorised under S18A, the registrar may direct that person to repay (subject to the provisions of S84 and in accordance with such requirements and within such period as may be specified in the direction) all such money as has not yet been repaid. Also applies to interest or any other amounts that may be due in respect of such money

· Simultaneously with the issuing of a direction to repay under S83(1), the registrar must appoint a person (a manager) to manage and control the repayment in compliance with the direction by the persons involved S84(1)
· S83 (3)(b) for the purposes of any law relating to the winding-up of juristic persons or to the sequestration of insolvent estates, any such person shall be deemed not to be able to pay his or  her debts or to have committed an act of insolvency, as the case may be

· The registrar is empowered to apply to any court having jurisdiction, for the winding-up of such juristic person or for the sequestration of the estate of such natural persons

Registration of banks 
· S11(1) prohibits an unregistered person from performing the business of a bank
· S22(4) no person, in connection with any business, may use any name, description or symbol indicating or calculated to lead persons to infer that he or she is a registered bank unless in fact so registered 

· S22(5) no person may use in respect of any business a name or description that includes the word “bank”, or any derivative, or the words “building society”, or any derivative, or the words “deposit-taking institution, or any derivative unless: 

1)  The business in question is a registered bank or has an authorisation under S18A

2) The business in question is registered as a controlling company in respect of a registered bank and the name is so used for the purpose of indicating the connection between the 2, or

3) Such name is composed of words that include the word “bank” as part of a place or personal name

· Under S22 (5) the registrar’s written authorisation must first be obtained for the use of the name. however when the registrar grants an application for registration as a bank, or registers a controlling company under S44, it stands to reason that he or she also grants approval for the use of the name under which the company in question was incorporated in terms of the companies act

· S13 (2) the registrar must be satisfied concerning certain aspects before granting an application for the authorisation. The most important are:

· That the establishment of the proposed bank will be in the public interest

· That the proposed business of a bank will be conducted in the capacity of a public company incorporated under the companies act
·  That the applicant will be able to establish itself successfully as a bank

· That the applicant will have the financial means to comply with the financial requirements of the banks act

· That the proposed business as a bank will be conducted in a prudent manner

· That every person who is to be an executive officer of the proposed bank has sufficient experience of the management of the kind of business it is intended to conduct

· That every person who in to be director or an executive officer of the proposed bank is, as far as can reasonably by ascertained, a fit and proper person to hold the office of such director or executive officer 

· If the authorisation is granted the applicant may, at any time within 12 months apply for registration as a bank S16(10
· If registration is granted, it does not mean that the bank may now immediately do everything that a registered bank may do.

· S17(5) an institution that is registered as a bank for the first time, may not commence the business of a bank until it has furnished proof to the registrar that it complied with the provisions of S70. This provision deals with the minimum share capital and unimpaired reserve funds that must be maintained by banks. The registrar may subject a registration to conditions
The name of a bank

A bank shall not use a name other than the name under which it so registered, but the registrar may also approve the use of a literal translation or an abbreviation of that name.

The registrar may allows a bank to use the name by which it was previously registered, or the name of another bank with which it has amalgamated or all the assets and liabilities of which have been transferred to it, in conjunction with its registered name

17(2) (e) empowers the registrar to refuse registration if:
1. the name of the applicant is likely to mislead the public

2. the name is identical to a name under which an existing ban or mutual bank has already been registered

3. the name so closely resembles the name of an existing bank or mutual bank that the one is likely to be mistaken for the other 

4. the name is identical, to or closely resembles, a name under which a bank or mutual bank was previously registered and that a reasonable grounds for objection against the use of the name by the applicant exist

No change of the name of a bank (or any alteration of the memorandum of association or articles of association) shall have any legal force, unless it has previously been approved in writing by the registrar

Cancellation and lapse of registration
Registration may be cancelled by the registrar in certain circumstances, and by court. Instead of a final cancellation, suspension of registration of limitation of the bank’s activities may also be used 

Cancellation by the registrar in the following circumstances

· if a bank has not conducted business as a bank during the period of 6 months commencing on the date on which it was registered as a bank

· if he or she is of the opinion that the registration has been obtained on the strength of untrue or misleading information furnished by any person and such person has been convicted of an offence in terms of S21- offence to mislead registrar
· if the bank’s main place of business is situated in another country, and the authorisation in terms of which the bank concerned is authorised to conduct business in that country similar to the business of a bank, is revoked by the competent authority in that country

· if a bank has failed to comply with a condition to which its registration is subject

· if a registered bank has ceased to conduct the business of a bank

· The registrar may only exercise this discretion with the consent of the minister.

· S24: the bank has to be granted 30 days time to show reason why registration should not be cancelled

· 2 cases when the registrar must cancel registration: upon submission by the bank of a special resolution authorising such cancellation and upon receipt of the master’s certificate in terms of S419(1) of the Companies act that the liquidation of a bank has been completed

Cancellation of registration by the court

If the registrar is of the opinion that there exist any other ground not mentioned above justifying the cancellation, he or she may apply to a competent division of the Supreme court for an order cancelling the registration S25(1)
The court has a general power to order cancellation and is not limited to specific grounds. S25 (4) names a number of grounds that the court may consider sufficient, without curtailing its general discretion: 

1. if the bank or any of its directors or executive officers has been convicted f any offence in terms of the act
2. if the bank does not satisfactorily perform  the business of a bank  registrar of banks v trans Africa Credit and Savings bank ltd
3. if the bank has failed to comply with a requirement of the act that is applicable to it in its capacity as a registered bank

4. if the bank continues to employ an undesirable practise 

5. if the bank has in a material respect misrepresented the facilities that it offers to the public

an “undesirable practise” means any act or failure prohibited by S78(1) or prohibit by the registrar in terms of S78(2)- the registrar may by notice of the Gazette declare any practice to be an undesirable practice for banks specified in that notice or all banks

S78 (1) 10 acts or omissions that are listed as automatically undesirable practices: (9 and 10 make no sense):

1. The holding of shares in a company of which the bank is a subsidiary. Permits primarily to those cases of shareholding by a subsidiary in its holding company that is permitted by way of exception S39 of the companies act.

2. the lending of money against security of its own shares

3. the granting of unsecured loans or loans against security which in the opinion of the registrar is inadequate, for the purpose of furthering the sale of its own shares. Must be read together with S38(2)(a) of the companies act: a company cannot give financial assistance in respect of the purchase of its shares by another person, exception to this is in favour of a company whose main business is the lending of money

4. barring certain exceptions, the holding of assets of the bank in the name of another person

5. the showing in its financial statements or in a return as an asset, any amount presenting the cost of organisation or extension or the purchase of a business, loss or bad debts 

6. the opening of a new branch or agency, or the paying of dividends on its shares before provision has been made out of profits for the items referred to above

7. the performance of any act in the capacity of an agent for the purpose of effecting a money lending transaction between two persons, unless certain requirements are met

8. the recording of an asset in its financial statement at a value increased by the amount of a loss incurred upon the realisation of another asset

a bank that employs any on these undesirable practices or continues to employ such a practice, after the expiry of 21 days from the dates that a specified practice was declared to be undesirable practice by the registrar is guilty of an offence and punishable by fine R10 000

Lapse of registration

· When the registration has been cancelled in terms of S23 by the registrar, in which case registration lapses after expiry of the 30 days notice of cancellation. If an appeal was lodged with the appeal board and they confirmed the cancellation then registration lapses on the date of the confirmation of the cancellation. When the registration has been cancelled  in terms of S25 by the court, then registration lapses on the date the court order comes into force

· In the case of a registration cancelled by the registrar in terms of S27 or 28 the registration lapses upon the date determined by the registrar

· The registrar may order the institution to repay, in accordance with such directions and within such period as may be specified in the order, all the money due by it to its members of the public in respect of deposit’s accepted by it while registered as a bank, including any interest or any other amount owing by it in respect of such money

· For the purpose of s344 and 345 of the companies act, the institution would then be deemed unable to pay its debts. The result of this is that the institution is placed in liquidation on application of anyone who qualifies to bring such an application 
STUDY UNIT 13- money laundering control and legislation in relation to banks 

At present, money laundering prevention constitutes one of the key activities of financial institutions in general, and of banks in particular.
Money laundering control in South Africa
· The Financial Intelligence Centre Act 38 of 2001 (or “FICA”) establishes the administrative framework required to effectively combat money laundering. The Prevention of Organised Crime Act 121 of 1998 (or “the 1998 Act”) works in conjunction with FICA.

· Prior to the enactment of the 1998 Act and FICA, the now repealed Drug and Trafficking Act 140 of 1992 (or “the 1992 Act”) was the first attempt to deal with money laundering in South Africa.

· Section 10(2) of the 1992 Act placed a duty on directors, managers and executive officers of financial institutions to report suspicions as regards property acquired in the course of business which might have been proceeds of criminal activities listed in the statute. 

· The 1992 Act did not include any obligation to observe the confidentiality of customers or impose any other limitation on the disclosure of information. Moreover, section 9(1) of the 1992 Act enabled a financial institution to disclose to the authorities information on the affairs of customers if it considered the information vital to the prevention of drug-related offences.

· The main problem presented by the 1992 Act was its restricted scope which meant that only the laundering of proceeds derived from drug-related offences was criminalised. Consequently, the Proceeds of Crime Act 76 of 1996 (or “the 1996 Act”) was enacted

· The 1996 Act extended not only the scope of money laundering offences to include proceeds deriving from all types of criminal activity, but also created additional money laundering offences and mandated the filing of suspicious transaction reports to the Commercial Crime Unit of the South African Police Service.

The Prevention of Organised Crime Act 121 of 1998

The 1998 Act, it strives to:

· introduce measures aimed at combating organised crime and money laundering

· prohibit racketeering activities

· prohibit money laundering

· impose obligations on businesses as regards the reporting of information

· criminalise gang activities

· provide for matters connected to the recovery, and subsequent civil forfeiture, of proceeds of crime

· establish a criminal assets recovery account

· provide for matters connected therewith
· The 1998 Act repealed both the 1992 Act and the 1996
· The importance of the 1998 Act is threefold. The 1998 Act:

· Defines key concepts as regards money laundering, which definitions are referred to by FICA

· Extends the definition of proceeds of unlawful activities

· Creates various money laundering offences

· Section 1 definitions: 

· Unlawful activity-conduct which constitutes a crime either in South Africa or elsewhere.

· Proceeds of unlawful activity (commonly referred to as “proceeds of crime”) - any property, service, advantage, benefit, or reward which was derived, received, or retained, either directly or indirectly in South Africa or abroad, in connection with any unlawful activity carried on by a person.
· Property- money or any other movable, immovable, corporeal or incorporeal thing. Rights, privileges, claims, securities and any interest in, and all proceeds of, such property are also included in the definition.
· Instrumentality of crime: property utilised in the commission, or suspected commission of an offence

· Money laundering offences: 2 categories of money laundering offences:

1. offences which involve the proceeds of all forms of unlawful activity

2. offences which involve proceeds of a pattern of racketeering activities

· a “pattern of planned racketeering” is any planned or ongoing participation or involvement in any of the offences listed in Schedule 1, some of the offences include corruption, fraud, perjury and theft

· a person commits a money laundering offence when proceeds of a pattern of racketeering activity are invested in an enterprise with a view to facilitating either of the outcomes in S4-6 of the act

· 3main money laundering offences which are contained in s4-6 of the 1998 act. These defences can be committed only in relation to the “proceeds of unlawful activities”
· S4: a person who knows or ought reasonably to have known that property is proceeds of unlawful activities is guilty of a money laundering offence if he or she:

· Enters into any agreement, or engages in transaction with anyone in connection with that property, whether such agreement or transaction is legally enforceable or not, or

· Performs any other act in connection with such property, whether it is performed independently or in concert with any other person, which has one of the following two outcomes:

· concealing the nature, source, location, disposition or movement of the said property, its ownership, or any interest which anyone may have in respect thereof,  or

· enabling or assisting any person who has committed or commits an offence, whether in South Africa or elsewhere for the purpose of: 

· Either avoiding prosecution or removing property acquired as a result of the   commission of an offence.
· S5: a person is guilty of an offence if he or she knows or ought reasonably to have known that another person has obtained the proceeds of an unlawful activity and enters into an agreement or transaction which facilitates:

• Retention or control by or on behalf of that person of the said proceeds

• Utilization of such proceeds so to make funds available to the other person, or

• Acquisition of property on behalf of the person or to his or her benefit.

· S6: criminalises any acquisition, use, or possession of property by a person who knows, or ought reasonably to have known, that it constitutes the proceeds of the unlawful activity committed by another person

· Knowledge of a person as regards the fact that the property constitutes proceeds of an unlawful activity constitutes a key factor if liability is to be established. a person will be regarded to have knowledge of a fact if:

· The person was actually aware of the fact, or

· The court finds the person knew there was a reasonable possibility that a fact existed, yet failed to investigate the matter so as to confirm or disprove its existence
· Whether it is possible to commit a money laundering offence negligently? Yes! Any person who assists another to conclude transactions which launder proceeds of crime will be guilty of committing a money laundering offence. This is because of the “ought to have known or suspected” part of sections 4 to 6 of the act.
· A person accused of committing a money laundering offence will be unable to rely on arguing that he or she was unaware of the purpose of the transaction which he or she concluded.

· Banks have the pivotal obligation to ensure that their employees know and understand the provisions of anti-money laundering legislation. Failure to heed this obligation is criminalised by FICA.

· The 1998 Act describes in detail which factors can be considered to establish negligence by a person. Accordingly, a person acts negligently if he or she fails to recognise or suspect a fact which may reasonably be expected of a person with the general knowledge, skill, training, and experience in his or her position, and the knowledge, skill, training, and experience that he or she in actual fact has.

· A person convicted of a money laundering offence may be fined to an amount not exceeding

· R100 million, or a maximum of 30 years’ imprisonment. The confiscation, after conviction, of property “which forms the benefit derived” from the offence or related offences.

· Civil forfeiture: As regards civil forfeiture, the Preamble to the 1998 Act provides as follows: [As] the South African common law and statutory law fail to deal effectively with ... [crime] ... Legislation is necessary to provide for a civil remedy for the restraint and seizure, and confiscation of property which forms the benefits derived from such offence; and whereas no person should benefit from the fruits of unlawful activities, nor is any person entitled to use property for the commission of an offence ... legislation is necessary to provide for a civil remedy for the preservation and seizure, and forfeiture of property which is derived from unlawful activities or is concerned in the commission or suspected commission of an offence ....

· Chapter 5 and 6 of the act provide for a civil remedy for the preservation and forfeiture of property when it appears that the property is either the proceeds of unlawful activities, or was an instrumentality in an offence.
· Any question of fact is adjudicated on a balance of probabilities.

· 2 types of asset forfeitures:

· Forfeiture of a benefit which the accused may have derived from an offence after conviction was obtained (Chapter 5)

· Forfeiture of property which is either an instrumentality of an offence, or proceeds of unlawful activities without obtaining any conviction (Chapter 6)
· A confiscation order may be made after an accused has been convicted of an offence. Forfeiture that follows a conviction is known as criminal forfeiture.

· If the court finds the accused has benefited from involvement in criminal activity, it may order him or her to pay to the State an amount which does not exceed the value of the proceeds derived from the offence.

· No conviction of an accused is required for property to be forfeited. Instead, the State must prove on a balance of probabilities that the property is an instrumentality of an offence or the proceeds of unlawful activities
· The State must give notice to all persons who may have an interest in the property. A person who applies for the exclusion of his or her interest in the property must establish on a balance of probabilities that he or she:

· Acquired the interest legally

· Neither knew nor had reasonable grounds to suspect that the property was the proceeds of or an instrumentality in crime.

· Consider the intention of the phrase “in connection with” in the definition of “instrumentalities of an offence”. How does it contribute to the definition of proceeds of unlawful activities? The court said the following:

[T]he words “concerned in the commission of an offence”, must in our view be interpreted so that the link between the crime committed and the property is reasonably direct, and that the employment of the property must be functional to the commission of the crime. By this we mean that the property must play a reasonably direct role in the commission of the offence. In a real or substantial sense the property must facilitate or make possible the commission of the offence ... the property must be instrumental in, and not merely incidental to, the commission of the offence. For otherwise there is no rational connection between the deprivation of property and the objective of the Act.

The Financial Intelligence Centre act 38 of 2001
· South Africa’s anti-money laundering regime is founded on internationally established rules, procedures and guidelines which target banks and other financial institutions as entry ports for proceeds of unlawful activity.

· FICA is a progressive statute built upon the experience of other countries, e.g. England and the United States, in dealing with money laundering.

· Dictates implementation of the internationally recognised

· “Know-Your-Customer” standard (or “the KYC standard”). In general the KYC standard dictates that banks become acquainted with the identity of a client and the nature of his or her business and retain records to the effect.

· The objectives of FICA are fourfold:

· To establish a financial intelligence centre and a money laundering advisory council to assist with the anti-money laundering effort

· To impose specific KYC standard obligations on banks

· To amend the 1998 Act and the Promotion of Access to Information Act of 2000

· To provide for matters connected with the abovementioned

· FICA complements the 1998 Act through the introduction of administrative measures to deter and prevent money laundering and the financing of terrorist-related activities. To this end, FICA imposes various obligations on designated persons aimed at identifying and reporting money laundering activities.

· FICA also establishes a number of offences in relation to these obligations.

· At the outset we need to point out that some of the obligations imposed by FICA apply to businesses in general, while further obligations are imposed on:

· Accountable institutions listed in Schedule 1 of the statute

· Reporting institutions listed in Schedule 3 of the statute

· Accountable institutions are required to comply with specific internal procedures when entering into a “business transaction” with a client. Reporting institutions, in contrast, are required to file transaction reports when executing a transaction whose value exceeds a set threshold.

· S77(1):The Minister, after consulting the Council and the Centre, may make, repeal and amend regulations concerning – (a) Any matter that may be prescribed in terms of this Act; and (b) Any other matter which is necessary or expedient to prescribe to promote the objectives of this Act.

· The main purpose of the FICA Regulations is to give effect to the KYC standard obligations of FICA by providing guidance to financial institutions as regards the statute’s anti-money laundering obligations.
· Definitions:
· Accountable institution: an institution which could be used for money laundering purposes; a person referred to in Schedule 1 as an accountable institution namely:
· Attorneys

· Boards of executors or a trust company or any other person that invests, keeps in safe

· Custody, controls or administers trust property

· Estate agents

· Financial instrument traders

· Management companies of unit trusts

· Mutual banks

· Long-term insurance businesses

· Persons requiring gambling licenses so as to conduct their businesses

· Persons dealing in foreign exchange

· Banks

· Persons lending money against the security of securities

· Persons rendering investment advice including accountants

· Persons, who issue, sell or redeem travellers’ cheques, money orders or similar instruments

· Post banks

· Members of the stock exchange

· The Ithala Development Finance Corporation Limited

· Money remitters
· A bank:  a person who carries on the business of a bank as defined in the banks act
· Reporting institution: means a person referred to under Schedule 3: motor vehicle dealers and persons dealing in Krugerrands
· Property:  money or any other movable, corporeal or incorporeal thing. Also included are rights, privileges, claims and securities and any interest therein and all proceeds thereof
· Money laundering refers to conduct aimed at concealing the criminal nature or the location of the proceeds of unlawful activities. FICA defines money laundering as any activity which has  or is likely to have the effect of concealing or disguising: the nature, source, location, disposition or movement of the proceeds of unlawful activities OR any interest which a person has in such proceeds
· Any activity that constitutes an offence under sections 4 to 6 of the 1998 Act and the execution of transactions aimed at avoiding the reporting duties of FICA also constitute money laundering.

· Two requirements must be met before property constitutes the proceeds of an unlawful activity: a benefit or advantage which is attained through; an unlawful activity.

· Proceeds of unlawful activities include all types of benefits deriving from any type of unlawful activity regardless of whether the conduct occurred in South Africa or abroad.

The Financial Intelligence Centre and the Money laundering Council 
· Chapter 1 and chapter 2 of FICA establish two bodies to facilitate money laundering control: The Financial Intelligence Centre (or “the Centre”) and The Money Laundering Advisory Council.

· The objectives of the Centre are fourfold. They include processing and analysing information received from accountable institutions, providing guidance to these institutions, supervising compliance with money laundering laws, and preserving information it receives 

· Principal objective of the Centre can be described as assisting in the identification of proceeds of unlawful activities and combating money laundering activities.

· The centre does not fulfil a supervisory function. FICA employs the assistance of various established supervisory bodies: 

· Financial Services Board, South African Reserve Bank, Registrar of Companies, Estate Agents Board, Public Accountants and Auditors Board, National Gambling Board, JSE Securities Exchange South Africa, Law Society of South Africa

· While the Centre is required to monitor accountable institutions in their compliance with FICA’s provisions, the actual supervision of these institutions is undertaken by independent bodies. The framework thus creates the potential for territorial disputes between the Centre and the supervisory bodies

· The Council functions in an advisory capacity. 

· The Council advises interested parties such as the Minister of Finance, the Centre, and accountable institutions on policies to combat money laundering.

The Know-Your-Customer standard obligations
· The KYC standard is an international yardstick comprising measures aimed at the identification and prevention of money laundering activities within financial institutions.

· Could heeding the provisions of FICA protect banks against civil forfeiture orders? Could heeding the provisions of FICA protect banks against criminal liability?

· FICA serves a twofold purpose in the context of banks: FICA protects the banking system against proceeds deriving from unlawful activities; and it protects banks against potential criminal liability based on their failure to comply with the statute’s provisions.

· The KYC standard obligations in terms of FICA are analogous to the recommendations of the principal international body established to prevent money laundering, namely the Financial Action Task Force.

· FICA outlines various measures aimed at facilitating the detection and investigation of money laundering in South Africa. The statute imposes four obligations on financial institutions:

· Obligation to identity clients

· Obligation to keep record of transactions

· Obligation to report transactions

· Obligation to train employees to comply with FICA’s provisions

Obligation to identify clients

· Set out in S21 and is regarded as the most important obligation imposed by FICA because it constitutes the foundation upon which other obligations under the statute are built.

· An accountable institution must establish and verify the identity of a prospective client before: it establishes a “business relationship” with the client, or concludes a “single transaction” with the client

· No precise yardstick exists to measure the extent to which a bank should conduct identity verification

· The identification of a client is a twofold process which requires that an accountable institution first obtains certain particulars from the client. Thereafter, the process of verification commences which entails that the institution compares the identifying particulars provided by the client with other available information.

· S21 of FICA requires an accountable institution to conduct client profiling for the purpose of familiarising itself, among other things, with the background of the client, its credentials, and earning capacity.

· S1: single transaction- a transaction other than a transaction concluded in the course of a business relationship

· Business relationship - An arrangement between a client and an accountable institution for the purpose of concluding transactions on a regular basis.

· The words “regular basis” distinguish a business relationship from a single transaction

· Two features stand out from the definition of “business relationship”:

1. Since the definition of “business relationship” does not exclude the existence of a bank-client relationship for the purpose of a “single transaction”, the accountable institution is required to observe all the usual obligations in relation to the person for whom the single transaction is conducted. 

2. Regardless of whether the institution conducts a variety of transactions for a client or a single transaction, it must still carry out the obligations imposed by FICA.

· The institution is required to obtain sufficient ongoing understanding of the nature and pattern of the customer’s business for the purpose of identifying suspicious and unusual transactions that could be associated with a money laundering operation.

· FICA distinguishes among three levels of identification and dictates the identification obligations of an accountable institution accordingly:

1. Where the institution is approached by a client in person

2. Where an institution is approached by a client acting on behalf of another 

3. Where an institution is approached by another person acting on behalf of the client

· Where the client is a South African citizen the institution will only have to verify: basic information on the client, the clients tax number and the clients residential address
· As regards corporate customers, an accountable institution must obtain the best evidence of identity and address of the corporate and the individual directors of a corporate customer

· Where an accountable institution knows or suspects that a person is conducting a transaction on behalf of others, the person’s identity as well as the identities on the other persons must be established

·  In Columbus Joint Venture v Absa Bank the judge distinguished between verifying the identity of an existing client and verifying the identity of a new client.

· He confirmed that banks are under a duty to consider all documents of new customers and to “apply their minds thereto”.

· The court indicated that the bank is under a duty to take reasonable measures to ascertain and verify the new customer’s identity and trustworthiness

· A reasonable, prudent bank is expected to: not only satisfy himself of the identity of a new customer but also to gather sufficient information in regard to such client to enable him to establish whether the person is the person or entity he purports to be

· Regulation 21 of the FICA Regulations compels an accountable institution:

· To obtain further information regarding a business relationship or single transaction  which poses a high risk of facilitating money laundering

So as

· To enable it to identify proceeds of unlawful activities or money laundering activities.

· The information that an accountable institution must obtain should enable it to determine whether transactions match its knowledge about a client and its business.

· In 2005 the Centre released guidance notes to assist accountable institutions with their identification and verification obligations under FICA. The guidance notes are contained in a document entitled “General Guidance Notes Concerning Identification of Clients”. According to the guidance notes, an accountable institution may exercise its own judgment to decide on an appropriate balance between the level of verification and the most practical means of obtaining it. The institution must furthermore verify details against information that:

· “can reasonably be expected to achieve such verification”

· Is obtainable by reasonably practicable means.

· The guidance notes further recommend utilisation of a “risk-based approach” in terms of which information needs to be verified. This approach entails that the greater the perceived risk of money laundering is thought to be, “the higher the level of verification, and the more secure the methods of verification used, should be”

· The risk-based approach also enables accountable institutions to assess the money laundering risks of certain combinations of client profiles, product types and transactions. In this regard the Centre advises as follows: The balance between the accuracy of the verification required on the one hand, and the level of effort invested in the means to obtain such verification on the other, has to be commensurate with the nature of the risk involved in a given business relationship or transaction.

· They must prepare client acceptance policies which take the following risk factors into account: the client’s background, country of origin, public or high position, linked account(s), business activities
· Note that the Minister issued a number of exemptions to the KYC obligations imposed by FICA. The following two exemptions are particularly relevant to banks as regards the S21 obligations:

1. Exemption 15 relieves banks from their identification and verification (and record-keeping) obligations in relation to unsecured loans not exceeding R15 000,00.

2. Exemption 6(1) relieves banks from certain KYC obligations if a client and an account meet with certain requirements.

Obligation to keep records of transactions
· S22 (1) determines that whenever an accountable institution establishes a business relationship or concludes a transaction with a client, it must keep a record, among other things, of the following:

· Client’s identity or the person on whose behalf the client is acting

· Manner in which the identities were verified

· Nature of the business relationship or transaction

· Amount involved and the parties to a transaction

· All accounts involved in transactions concluded for a client

· Documents utilised to verify the client’s identity

· The preservation of records in relation to clients and transactions is an important part of money laundering control for two reasons:

· Records kept in terms of statutory provisions are admissible in court as an exception to the hearsay rule, thus limiting problems relating to the admissibility of evidence in the event of a criminal trial.

· The authenticity of such records is unlikely to be challenged because they stemmed from ordinary banking business.

· Records must be kept in electronic format for a period of five years

· The Centre is authorised to access the records of accountable institutions during normal working hours and to examine and make copies thereof.

Obligation to report transactions
S29: imposes an obligation on certain persons to report transactions to the centre

· The value of this obligation to money laundering control is twofold. 

1. Without the cooperation from institutions which assist in the screening and subsequent reporting of certain transactions, it would be impossible to successfully control money laundering activities. 

2. Physical evidence in the form of documentation is crucial for prosecutorial purposes; hence the mandatory filing of transaction reports facilitates documentary proof if needed for judicial proceedings

· the obligation to file transaction reports is imposed on all three types of persons to which FICA applies

· The reporting obligations of FICA have been broadly formulated so that four types of transactions report must be filed with the Centre:

1. reporting of cash transactions above a set limit, which is known as threshold reporting or currency transaction reporting

2. reporting of cash conveyances to and from South Africa

3. reporting of money sent in excess of a threshold amount through an electronic fund transfer to and from South Africa

4. reporting of suspicious transactions, known as suspicion-based reporting

· the combination of threshold and suspicion-based reporting utilised by FICA establishes a reporting framework which is internationally known as a mixed or hybrid reporting framework
· each employee of a financial institution who conducts transactions must be aware of FICA’s provisions
· Cash- coin and paper money of South Africa (or elsewhere) if so designated as legal tender and traveler’s cheques
· Transaction- a transaction concluded between a client and an accountable institution in accordance with the type of business carried on by the institution 
· FICA requires the filing of 2 types of reports:
1. Any person, who carries on a business, is in charge of or manages a business, or who is employed by a business and has knowledge or suspicions (s 29(1)) about certain activities or transactions, must report to the Centre. This obligation constitutes the suspicion-based reporting leg of the hybrid reporting framework and applies to businesses, accountable institutions and reportable institutions alike.
2. FICA imposes threshold reporting obligations for accountable institutions and reporting institutions
· In addition to suspicion-based reports, accountable and reporting institutions are compelled to file reports which concern: 

· cash transactions in excess of a prescribed amount

· cash conveyances in excess of a prescribed amount, to and from South Africa, before the cash is conveyed

· international money transfers through electronic funds transfers in excess of a prescribed amount

· The abovementioned obligation constitutes the threshold-based reporting leg of the hybrid theory. The threshold at present is R5 000

· An important feature of the reporting obligations under FICA is that no duty of secrecy or confidentiality, whether imposed by legislation or arising from the common law or an agreement, affects compliance with the statute (s 37). The only exception relates to the right of professional privilege which exists between an attorney and his or her client.

· S29 (4): precludes a person who filed a report from disclosing the fact to another. Internationally, this provision is known as the “anti-tipping off” provision. There is little point in filing a report of especially a suspicious or unusual transaction if the client is informed of the fact that it is under investigation.

· Suspicious transaction reporting is mandated by law and it follows therefore that the reports are to be treated as confidential. These reports can only be disclosed: to the South police services, SARS, to intelligence services, to centres similar to the centre, to other accountable institutions, to supervisory bodies, in terms of a court order or legislation

· Information held by the centre could only be disclosed in the following circumstances:

·  In terms of legislation
· To further the purposes of FICA
with the permission of the centre

· For the purpose of legal proceedings or

· When ordered by the court

· The above provisions are tempered by t eh provisions of the Promotion of Access to Information act 2 of 2000. The act gives effect to a person’s constitutional right to access to information if the access is required for the protection of any right. Requests for disclosure may be brought in relation to records held either by the state or any other person.
· Financial institutions must exercise caution when providing information to a client not to disclose the fact that a report about some suspicious transaction or unusual activity has been filed with the centre

· S38 provides protection to a person who has complied in good faith with the statutes reporting obligations. There are 2 shortcomings in the protection awarded under FICA to reporters of suspicious or unusual transactions:

1. that a report must be filed in good faith before a person can claim the protection extended in terms of FICA serves only to open the door to potential criminal and civil claims against the reporter

2. whistleblowers or employees of financial institution are not afforded protection by FICA against possible victimisation following disclosure to an employer

· it is crucial to protect the identities of whistleblowers to prevent them from being targeted by management, as well as assuring them that the execution of their obligation to report suspicions is sanctioned not only by the law by also by the bank’s management

· The centre may request a person who filed a suspicious or unusual activity report in writing not to proceed with the transaction or proposed transaction. Such a transaction may only be suspended for a maximum of 5 days so as to enable the centre to make further enquiries 

· Knowledge or suspicion: S29 a person who knows of suspects that a transaction may have caused the consequences that would have rendered it suspicious or unusual must report that transaction to the centre, irrespective of the fact that the transaction was not concluded

· In R v Patz the court remarked in relation to the meaning of “knowledge” as an element of the crime of receipt of stolen goods as follows: Knowledge is not confined to that mental state of awareness produced by personal participation in the theft or by information derived from the actual thieves, but includes also a conviction or belief engendered by the attendant circumstances ... On the other hand mere suspicion not amounting to conviction or belief is not knowledge.
· Our courts have adopted the definition of “Suspicion” as supplied by the Privy Council in the English case of Shaaban Bin Hussein v Chong Fook: Suspicion in its ordinary meaning is a state of conjecture or surmise where proof is lacking; “I suspect but I cannot prove”. Suspicion arises at or near the starting point of an investigation of which obtaining of prima facie proof is the end.

· S29 (2): requires that a person must, as part of the report that it filed with the Centre, indicate the grounds for the knowledge or suspicion, one may surmise that for a  valid suspicion to exist, some foundation or reason will have to be present before an obligation to file a report will arise.

· In Frankel Pollak Vindirie Inc v Stanton the court found that a person who failed to make further enquiries when he had real suspicions about a situation may be deemed to have actual knowledge about the facts. The court explained its ruling: Where a person has a real suspicion and deliberately refrains from making inquiries to determine whether it is groundless, where he ... sees red (or perhaps amber) lights flashing but chooses to ignore them, it cannot be said that there is an absence of knowledge of what is suspected or warned against.

· A genuine suspicion about the nature of a transaction requires that the person actively seeks to establish the actual facts prior to continuing with the execution thereof 
· A suspicion always falls short of proof based on evidence

· A factual basis must exist upon which it can be founded

· A person is said to have knowledge of the fact if he or she does indeed have actual knowledge of the fact, or if the court is satisfied that the person believes there is a reasonable possibility o the existence of the fact, or the person failed to obtain information to confirm or refute the existence of that fact

· For the purpose of FICA a person ought reasonably to have known or suspected a fact if the conclusions that he or she ought to have reached are those which would have been reached by a reasonably diligent and vigilant person having both the general knowledge, skill, training and experience that may reasonably be expected of a person in his or her position and the general knowledge, skill, training and experience that he or she in fact has

· An English court distinguished 5 categories of knowledge: actual knowledge, intentional ignorance, intentionally and negligently failing to enquire as a reasonable person would do, knowledge of facts which would indicate certain information to a reasonable person and knowledge of circumstances that would lead a reasonable person to enquire

· The court found that the element of knowledge for the purpose of establishing liability includes both actual knowledge or knowledge which it would have obtained had it not shut its eyes to the obvious, or wilfully refrained from making such enquiries as the reasonable person would have made under the circumstances

Training obligation  

· S43: requires that accountable institutions provide sufficient raining to employees to enable them to comply with FICA’s provisions and the institutions internal money laundering rules
· Failure by an accountable institution to provide sufficient training to employees is an offence in terms of FICA

· An employee who was inadequately trained may use such an omission as a defence against a charge in terms of FICA. The reason is that an employee of an accountable institution who fails to report suspicious or unusual transactions commits an offence.

· S69: an employee who failed to file a S29 report may use as defence the fact that his or her employer neglected to train him or her to recognise and handle suspected money laundering activities 
Measures to promote compliance by accountable institutions 
· There is an obligation for all accountable institutions to formulate and implement internal rules which pertain to:

· Verification of the identities of clients

· Recording and storage of information

· Measures to determine whether a transaction is suspicious or unusual and hence reportable

· Other matters that may be prescribed

· The internal rules of an institution must comply with the requirements prescribed in the FICA Regulations and the Centre’s guidance notes.
· Accountable institutions must also appoint a person with the responsibility to ensure compliance with FICA and with internal rules by: its employees and the institution itself

· FICA provides that an internal money laundering compliance officer must monitor not only the content of the accountable institution’s internal money laundering rules to ensure that the rules conform with domestic and international standards, but also the extent and the nature of the institution and its employees’ compliance with the rules.

· The regulations under the Banks Act compel a bank to appoint a compliance officer and to maintain an independent compliance function. Regulation 48 requires banks to implement and maintain policies and procedures to guard against the bank being used for purposes of: market abuse, financial fraud, insider trading and money laundering
· Regulation 46 of the Banks act: any money laundering activity in which a bank was involved that was not reported timeously to the centre must be reported to the registrar of banks

· Regulation 47 of FICA: requires that the banks internal rules deal with 5 specific points in relation to the reporting of suspicious and unusual reporting: 

· The existence of procedures geared towards the immediate filing of a S29 report

· The necessary training to enable employees to recognise suspicious and unusual transactions

· Management’s responsibility to comply with FICA, internal money laundering rules, and other money laundering industry measures
· Allocation of responsibility to ensure compliance with S29 obligations disciplinary measures to be taken against employees for non-compliance with FICA and reflecting any relevant guidance given by the Centre

Offences 

The obligations imposed by the statute. Some of these offences include:

1. Failure to identify clients or to keep records

2. Failure to provide assistance to the Centre or to disclose information to it on request

3. failure to report to the Centre cash transactions above the threshold amount, a suspicious or unusual transaction and conveyance of cash above the threshold amount in or out of South Africa

4. Unauthorised disclosure of information in relation to a report filed on a suspicious or unusual transaction

5. Failure to send the Centre a report on the conveyance of cash to the Centre

6. Failure to report to the Centre electronic transfers in excess of the threshold amount

7. Failure to comply with a request made by the Centre, or to suspend a transaction

8. Failure to formulate and implement internal rules, or to make a copy available to employees

9. Failure to provide training to employees or to appoint a compliance officer

Imprisonment for max 15 years or a fine not exceeding R10mil
Defences (S69)
· FICA provides only 1 defence for failure to heed its provisions

· A person charged under S52( failure to report a suspicious or unusual transaction) may argue successfully that he or she was ignorant of the fact that a client engaged in a money laundering activity, and therefore failed to report the suspicious or unusual transaction.

· This defence is available only to an employee, director, or trustee of an accountable institution who is charge under S52. such a person may raise as defence the fact that he or she:

· Complied with the institutions internal rules relating to reportable transactions

· Reported the transaction to the compliance officer, or

· Report the transaction to his or her superior either because the institution failed to employ a compliance officer, or because its internal rules were not made available to him or her, as a result of which he or she was ignorant of the nature of the transaction and/or the procedure to follow

· Use of the S69 defence may, however, render an accountable institution criminally liable for failure to make its internal money laundering rules available to employees, trustees, or directors, and for failure to provide the necessary training as required under S43 of FICA.

Other legislation
The Financial Advisory and Intermediary services act 37 of 2002
· Pertains to the business of rendering financial advice to clients about financial products.

· The FAIS has a wide ambit because it generally applies where a business unit, as part of its business, provides financial advice, or an intermediary service on financial products which are listed in the statute.

· Under the FAIS, financial advice includes any recommendation, guidance, or proposal of a financial nature which pertains to the purchase or variation of, or investment in, a financial product.

· Financial product: includes, among other things, any deposit as defined in the Banks Act which is for a period of more than 12 months. 

· Deposits made for a period of less than 12 months are regulated by a specific code published in 2004: the Code of Conduct for Authorised Financial Services Providers and Representatives Conducting Short Term Deposit Business

· S7 for the most part deals with the authorisation of financial services providers.

· The FAIS imposes various obligations on authorised financial service providers. For example:

· A financial service provider, for example a bank, with one or more individuals, must employ a compliance officer to monitor its compliance with the FAIS (s 17).

· A financial service provider must preserve records pertaining, among other things, to the cancellation of transactions by clients, its financial statements, and money and assets held on behalf of clients (ss 18 and 19).

· The General Code of Conduct for Authorised Financial Services Providers and Representatives. The Deposit Code regulates short-term deposit taking. This is where a financial service provider offers a financial service for deposits defined in terms of the Banks Act which does not exceed a period of 12 months. It follows therefore that the Deposit Code applies specifically to banks

· The Deposit Code imposes various obligations on banks in respect of compliance (see reg 6). Banks must for example: comply with the Deposit Code, maintain internal complaint policies, make the Deposit Code available to clients on request and provide detailed information to a client pertaining to a financial product including applicable contractual terms, operation of the account, applicable fees and notification
Financial Services Ombud Schemes act 37 of 2004
· Deals with consumer complaints pertaining to financial services providers. The Banking Ombudsman is a voluntary scheme among banks in terms of the Financial Services Ombud Schemes Act of 2004.

· Any bank who is a member of the Banking Association of South Africa is bound by the provisions of this statute.

Protection of Constitutional Democracy against terrorist and related activities act 33 of 2004
· An undeniable nexus has been found to exist between money laundering and terrorism

· Enacted for two main reasons: 

1. To criminalise terrorism and related offences and 

2. To provide for measures aimed at the prevention and combating of terrorist and related activities. The Terrorist Act criminalises not only terrorism itself but also actions by individuals designed to assist or further terrorist activities.

· Offences listed in S4 (1) of the Terrorist Act. Accordingly, if there is an intent that any property, financial service, or if economic support is used (or a person knows or ought reasonably to have known or suspected that the property, financial service, or economic support will be used) for the following purposes: to commit a specified offence, on behalf of an entity which aims to commit a specified offence, for the benefit of a specified entity

· It is then an offence for a bank to:

· Provide or make available any financial or other service

· Provide or make available any economic support

· Facilitate the acquisition, collection or to provide property, a financial or any other service, or economic support.

· It is furthermore an offence for a bank to deal with property which it knows or reasonably ought to have known or suspected to have been acquired to commit a specified offence 
· A possible penalty of 15 imprisonment or R100 000mil fine 
The banks amendment act 20 of 2007
· Generally, banking sector regulations aim to achieve two objectives: prudent financial management by banks and public confidence in the banking sector

· The Amendment Act is the result of a consultative process among various participants in the banking industry including the Treasury and banking groups. The objects of the Amendment Act are twofold: to facilitate the implementation of international capital standards for banks and to align the Banks Act with changing supervisory policies

· publication of an amended capital framework for banks entitled “International Convergence of Capital Measurement and Capital Standards --- A Revised Framework” (or “Basel II”)

· For the most part the Amendment Act contains amendments to the Banks Act which are necessitated by Basel II

· The Amendment Act aims to amend the current regulatory framework in such a fashion as to enable the Registrar to properly discharge his or her responsibilities in respect of banks, controlling companies of banks, and banking groups. Some of the amendments to the Banks Act introduced by the Amendment Act pertain to the:

· Regulation of banks on a consolidated basis

· Roles and responsibilities of consolidating supervisor’s cooperation and dissemination of information among supervisors

· Clarification of the responsibilities of banks, banking groups and boards of bank directors

· Options available to banks as regards the calculation of minimum capital requirements

· Options available in respect of credit risk exposure, market risk exposure and operational risk exposure

· A supervisory review process required to assess the capital adequacy of banks

STUDY UNIT 14- The South African reserve Bank 

Establishment of the central bank of South Africa: the reserve bank
· The SARB was originally instituted by the Currency and Banking act 31 of 1920, and commenced business of 30 June 1921.
· This initial act required commercial banks to subscribe to a total of 50% of the bank’s initial capital; in terms of the Currency and Banking amendment act 22 of 1923 commercial banks were exempted from this obligation. The 1920 act was repealed and replaced with the South African reserve Bank act 29 of 1989, which currently governs the SARB.
· According to s2 the SARB is a juristic person
· the primary objective is to protect the value of the currency of the republic in the interest of balanced and sustainable economic growth in the republic 
· the share capital of the bank is still R2mil divided into 2mil shares of R1 each, and in order to prevent the formation of power groups, no shareholder may hold more than R10 000 shares in the bank
· Central banks are generally conceived as autonomous institutions that have exclusive jurisdiction within their competence and operate at the apex of the monetary and banking structure of a country.
The reserve bank and the constitution  
· S223 merely confirms that the SARB is the central bank of South Africa

· S224 (1) the primary objective of the reserve bank is to protect the internal and external value of the currency in the interests of balanced economic growth in the republic. Must be read with s3 of the SARB act

· S224 (2) the Reserve bank shall in the pursuit of its primary objectives as contemplated in s224 (1), perform its functions independently and without fear, favour or prejudice, but that here must be regular consultation between the reserve bank and the minister responsible for national financial matters

· S225 the powers and functions of the reserve bank shall be those that are customarily exercised and performed by central banks, which powers and functions shall be determined by an act of parliament ( the SARB act) and shall be exercised or performed subject to such conditions as may be prescribed by or under such act

Administration and management 

· The bank is managed by a board of 14 directors, consisting of a governor, 3 deputy governors( one designated by the president as senior deputy governor) and 3 directors appointed by the president after consultation wit the minister and the board, and 7 directors elected by the shareholders.

· The board represents a variety of interests that will induce the bank to take all those interests into consideration in the formation of its policy; it is clear that the board does not merely function as an instrument of the government, although the government does have a say in the appointment of 7 directors.

· In its policy making the bank will endeavour to implement the economic policy of the government in broad outline, in accordance with the normal functioning of a central bank

 Powers and duties of the Reserve bank
· S10(1)
· All the special powers conferred upon the bank are intended to enable the bank to exercise the usual functions of a central bank. Included in these special powers are the ability:

1)  To make or cause bank notes to be made and to issue them; to coin or cause coins to be coined and to issue them; and to form companies for these purposes

2) To establish a clearing system to organise and participate in such a system, and to take up shares in a company  established for the management and operation of such a system

3) To accept money on deposits, to pay interest on any deposit or part thereof, and to collect money for any other person

4) To grant loans and advances, provided that unsecured loans or advances may in principle be granted only to the government

5) To buy, sell, discount or rediscount bolls of exchange or promissory notes issued or drawn for commercial, industrial or agricultural purposes, or exchequer bills of any government or securities of a local authority in the republic

6) To buy, sell or deal in financial instruments, and to issue its own interest bearing securities for purposes of monetary policies and to buy ,sell, discount or rediscount such securities, or to grant loans and advances against such securities

7) To buy or sell or deal in precious metals, and to hold in safe custody gold, securities and other articles of value for any person
8) To buy and sell foreign currencies, and to buy, sell or deal in special drawing rights

9) To make arrangements or enter into agreements with any institution in a foreign country, to borrow foreign currency

10) To carry out such other activities as a banker and financial agent as are customarily carried out by central banks

11) To exercise the powers assigned to the Reserve bank by the banks act and the mutual banks act

· S11 and 12 confer on the reserve bank powers of inspection with respect to banks and mutual banks, as well as with respect to persons suspected of carrying on the business of such institutions without being duly registered
· S13 the bank may not:

1) Purchase its own stock, or grant loans or advances against security thereof

2) Without the consent of the Minister purchase shares of a bank, or grant loans or advances against security thereof

3)  Lend money on security of any bond or acquire immovable property

4) Buy, discount or rediscount bills or exchange or promissory notes drawn or issued for commercial or industrial purposes, which have a maturity exceeding 120 days

5) Buy, discount or rediscount bills of exchange or promissory notes drawn or issued for agricultural purposes, which have a maturity exceeding 6 months
6) Hold in stocks of the government of the republic a sum exceeding its paid-up capital and reserve fund plus one-third of its liabilities to the republic

Functions of a central bank

1) Note issuer: the reserve bank note is not a negotiable instrument, it is not a promissory note and the provisions of the bill of exchange act do not apply to it. In SA law the receiver of money acquires ownership of it if he takes the money in good faith and for value, even though the person from who he receives it has no authority to dispose of it
2) Banker, agent and adviser of the government: a central bank acts as the government’s banker; the reserve bank also exercises this function by holding current account for state departments and other government bodies and institutions. The bank also grants loans and advances to the state. The bank acts as agent and adviser to the government in that it is required to carry out financial transactions abroad on behalf of the government

3) Custodian of the cash reserves of banks: as a minimum prescribed reserve balance, which the banks are required to maintain with the reserve bank. A concentration of cash reserves in the hands of the central bank enables it to exercise a more flexible control over credit by making more credit available at a given moment to a particular institution as and when it may prove necessary

4) Central clearing bank: developed as a result of the bank’s acting as custodian of the commercial banks cash reserves. The mutual liabilities of the various commercial banks as a result of the cashing and collection of cheques and bills of exchange drawn on each other, gives rise to daily credit and debit balances between them. 
5) Bank of rediscount and lender of last resort: the rediscount function involves the provision of credit to banks against security in the forms of bills of exchange, which the banks in their turn have already discounted as security for credit made available to the public. The reserve bank is empowered, amongst other things, specifically to rediscount bills of exchange or promissory notes issued for commercial, industrial or agricultural purposes or exchequer bills of the government or securities of local authorities. The reserve bank can also provide credit by means of direct loans or advances, or by means of transactions on the open market. Loans and advances in principle only granted to the government

6) Custodian of the country’s gold reserves and foreign exchange: the reserve bank also controls the trade in gold and foreign exchange by administering the exchange control regulations

7) Controller of money and credit: probably the most basic function of a central bank is made possible because of all of the above functions. Examples of control: adjusting rediscounting rates, increasing or decreasing the minimum liquid assets banks have to hold, by issuing or selling its own securities etc. 

Reserve fund and prescribed accounts  
· Provision is made for the allocation of the banks surplus income after certain prescribed expenditures have been provided for and a prescribed dividend from the net profits has been paid to the shareholders

Auditing, inspection and disclosure of information 

· At an AGM shareholders elect 2 firms of qualified accountants to act as auditors of the bank. S30 (2) the minister is empowered at any time to authorise one or more officials to investigate the affairs of the bank.
· S32 the bank is obliged to submit at regular intervals certain statements and information to the department of finance, mainly concerning the assets and liabilities of the bank, its annual accounts and the shareholders of the bank
· These provisions are aimed at making public certain info concerning the financial position and the affairs of the bank, and at giving government a measure of custody and control over the bank’s affairs.
· The control exercised by the government is aimed mainly at ensuring that the bank acts within the confines of the act
· If the board of the bank does not comply with the minister, the minister may apply to the high Court for an order to compel the bank to remedy the default.




































