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Equality

9.{1) Everyone is equal before the law and has the right to equal protection and
benefit of the law.

{2} Equality includes the full and equal enjoyment of all tights and freedoms. To
promota the achievement of equality, legislative and other measures designed to
protect or advance persons, or categories of persons, disadvantaged by unfair
discrimination may be taken.

{3) The state may not unfairly discriminate directly or indirectly against anyone
on one or more grounds, including race, gender, sex, pregnancy, marital status,
ethnic or social origin, colour, sexual orientation, age, disability, reiigion, con-
science, belief, culture language and birth.

(4) No person may unfairly discriminate directly or indirectty against anyone on
ane or more grounds in terms of subsection (3). National legislation must be
enacted to prevent or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3} is unfair
unless it is established that the discrimination is fair.

91 Tue ConsTTuTIONAL COMMITMENT TO EQuUaLIty
fa) The idea of equality

Fquality is a difficult and deeply controversial social ideal. At its most basic
and abstract, the formal idea of equality is that peopie who are similarly
situated in relevant ways should be treated similarly. Its logical correlative
is the idea that people who are not similarly situated should not be treated
alike. For example, it is generally thought wrong to deny women the vote.
This is because, when it comes to voting, men and women are in alt relevant
respects in the same position; they are equally capable of exercising political
choices. So, if men and women are alike, they should be treated alike. At the
same time, it is generally not thought wrong to deny children the vote. This is
because children and adults are not in the same position when it comes to
their ability to exercise political choices. Because adults and children are not
alike, a law restricting the franchise to adults is therefore usually thought to
be justifiable.

But it is not the basic and abstract idea of equality that is so difficult and
controversial. Instead, it is two issues ancillary 1o the idea of similar treatment
for similar peeple that prove so taxing. The first is the issue of what counts as
relevant when it comes o determining the similarity of peoples’ situation. For
exampile, is it relevant that men tend, on the whole, to be physically stronger than
women when deciding whether or not to conscript only men into the army? In
other words, when it comes to the ability to perform military service, are men
and women similarly sitwated (in which case we must treat them the same) or
dissimilarly situated (in which case conscripting men and not women is
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_,cm:_mn&,_ The second issue is what constitutes similar treatment of people who
are similarly situated. For example, we might think it wrong to deny education
to blind children. Blind and sighted children are in all relevant respects in the
same position and should be treated the same when it comes to access to educa-
tion. But is it sufficient simply to give blind children a right of access to the same
schools as sighted children? Or does our commitment to equality (which includes
the idea that people who are different in significant ways should not be treated
the same as everyone else} require us to create special schools or special pro-
grammes which take inte account the particular educational needs of blind chil-
deen?

The Constitution requires us to grapple with these difficult issues. It commits
the state to the goal of achieving equality.® It tells us that the type of society that
it wishes to create is one based on equality, dignity and freedom. Section 9, the
first right listed in the Bill of Rights, protects a right to equality. This comprises a
guarantee that the faw will protect and benefit people equally and a prohibition
on unfair discrimination. ‘Equality’, we are told by s 9(2), “includes the full and
equal enjoyment of rights and freedoms’. To this end, special measures may be
taken to ensure the protection or advancement of people who have been disad-
vantaged by discrimination in the past.

(b) The histovical and social context of the right to equality

The constitutional guarantee of equality must be interpreted contextually. This
entails a historical understanding of the type of society that South Africa once
was and against which the new Constitution has set itsell. The importance of the
equality right to the post-apartheid constitutional order is obvious. The apart-
heid political and legal system was squarely based on inequality and discrimina-
tion. It dealt with the problem of scarce resources by promoting the socio-
economic development of the white population at the expense of the rest of
South African society. As the Constitutional Court has poeinted out, apartheid

systematically discriminated against black people in all aspects of social life. Black people
were prevented from becoming owners of property or even residing in areas classified as
‘white’, which constituted nearly 90 per cent of the land mass of South Africa; senior jobs
and access to established schools and umiversities were denicd to them: civic amenities,
including transport systems, public parks, libraries and many shops were alse closed to
black people. Instead, separate and inferior facilities were provided. The deep scars of this
appalling programme are still visible in our society.?

The *deep scars’ of decades of systematic racial discrimination can be seen in
all the key measures of quality of life in South Africa. White South Africans are
significantly healthier and better nourished than their black fellow-citizens. They

! This 1ssue was considered by the US Supreme Court in Rostker v Goldherg 453 US 37 (1981)
{conscripuon of men only 15 not & demial of equal protection; women are excluded [rom combat by malitary
policy and therefore are not similarly situated to men when it comes to conseripuon)

~ Section Iia)

> Brink v Retshoff MO 19530 (4) 5A 197 {CC} para 40 (O'Regan 1)
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enjoy relatively high standards of literacy and education.” Infant mortality rates
and life expectancy among black South Africans are equivalent to those of the
poorest nations of the world,” Wealth and poverty are notenously unequatly
distributed.® South Africa contends afso with a long-embedded culture of patri-
archy which. combined with apartheid, has ensured that African women are at
the bottom of the socio-econonuc heap.’

The many manifestations of inequality inherited from the past means that the
constitutional commitment to equality cannot simply be understood as a com-
mitment to formal equality. It is not sufficient simply to remove racist and sexist
laws from the books and to ensure that similar Jaws cannot be enacted in futuce.
That will result in a society that is formally equal but that is unequal in every
other way. The need to confront this legacy is recognised in the equality clause in
the Bill of Rights, particularly in s 9(2) which permits measures ‘designed to
protect or advance persons, or categories of persons disadvantaged by unfair
discrimination’. In addition, the Constitution protects a list of socio-economic
rights which require the state to implement progressive measures to achieve a
minimum level of basic goods such as housing, health care, food, water and
social security, education for all,® the right not to be refused emergency medical
treatment,” and the right of a4 child to basic nutrition, shelter, basic health care
services and social services.'® Provisions of the property clause require the state
to implement measures to correct the racial maldistribution of landownership
that has persisted since colonial times."'

fc)  Formal and substantive equality

Before anaiysing the equality clause in detail, a distinction must be drawn be-
tween formal and substantive equality, Formal equality means sameness of treai-
ment: the law must treat individuals in like circumstances alike. Substantive

1 According to a 2003 survey, 14 6 per cent of the African populalion above the age of 20 tad recerved
no formal education at all, while the figure for the white populanon was only 8 3 per cent. Statistics South
Aftica General Howsehtold Survev (2003) para 3 |

* 1n 1996, the human development index for South African whites was calculated at 0 86 (comparable to
that of Singapore or Luxembourg), for coloureds 0 7, Indians 0 7 and Africans (0 63 (compared to 0 39 1n
1950). The 1ndex 15 a measure of people’s abiltty to live a long and heaithy life, to be able to communcate,
to participate m the hfe of the community and 1o have sufficient means to obtain a decent hiving Statistics
South Africa Human Development Index (1996)

® The Gim coelficient 15 used to measure the imeguality of dstrbution of personal income and
consumphion in a society A perfectly equal society will have u coefficient of 0 while a maximally unequal
society will have a coefficient of M0 South Africa’s coefficient was measured at 59.3 1 2004, tanking it
(with Brazit and a number of African countnes) as one of the most unequal societies in the world The
richest ten per cent of the populanon was responsible for almost half (46 ¢ per cent) of the country’s
ueome or consumption expenditure See the Unned Natons Development Programme’s Human
Development Report for South Africa at < http //hdr undp.org/statistiesydatafety/cty_{ ZAF htmi >

7 Brink (note 3 above) para 44
® Sections 26, 27 and 29(1) See, further, Chapter 26 below
* Section 23
' Section 28(1)(b)

' Section 25(5) See, further. 25 3/4) in Chapter 25 below
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everyone else Titia Loenen ‘The Equahty Clavse in the
a Comparative Perspective’ (1997} 13 SASHR 410, 40
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62 See also Muouster of Finance v Van Heerden 2004
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* President of the Republic of South Africa v Hugo :
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Particularly in 4 country such as South Africa persons belonging to certain categernes have
suffered considerable unfar diseriminanon in the past It1s insuificient for the Constitution
merzh to ensure through its Ball of Rights that statutorv prowvisions wluch have caused
such unfair discnminanion in the past are elimunated Past unfair discrimunation frequently
has ongamg negative consequences the continuation of which 15 not halted immediately
when the inttial causes thereoi are ehminated and unless remedied may conimue for a
substantial time and even indefinttelv Like justice equahty delayed 1s equalitv demied
One could refer to such equality a» remedial or restitutionary equahy '

More recently, the 1dea of restitutionary equality has been associated with a
political concept that has gained considerable currency Ths 1s the concept of
‘ransformation’ The Constitution does not use this term but, according to the
Consuitutional Court, nevertheless implicitly declares (ts commitment to trans-
formauion (n a number of places '® This commitment requires understanding the
constitutional value of equality as a process towards the goal of an equal society
In the course of this process of transformation, unequal treatment may have to
be tolerated

transformauon 1s a process There are profound difficulties that will be confronted 1n
giving effect to the constitutional commutment of achieving equahty We must not under-
estimaie them The measures that bring about transformation will mevitably affect some
members of the society adversely particularly those commng from the previously advan-
taged communities It may well be that other considerations may have to yield 1n favour of
achieving the goal we fashioned for ourselves 1o the Constitution What ts required though
15 Em__w the process of transformation must be carried out 1n accordance with the Constitu-
non

92  INTERPRETING SECTION 9
{a}) Section 9 compared to section 8 of the interim Constitution

Much of the Constitutional Court’s equality jurisprudence deals with s § of the
mtenm Constitution, the predecessor of s 9 However, the two rights are sumlar
enough for the court’s interpretation of s 8 to apply to the 1996 formulation '
Both s 8 and 5 9 grant, in separate clauses, a right to equal protection and benefit
of the law and a right to non-discnmination Both formulations expressly pro-
vide that affirmative action measures are constitutionally valid The negative
formulation of s 8(3)(a) (equality ts not prejudiced by affirmative action) s
replaced by a positive formulation 1n s 9(2) (equality mcludes remedial mea-
sures), but the substitution has no more than symbolic sigmficance The section
dealing with the restitution of land rights (s 83)¢ 4 ) has been removed to s 25(7)
— part of the property clause — where 1t more approprately belongs

'* National Coalition for Gav and Lestan Equatity v Munster of Justice (note 13 above) paras 601

'* Bato Star Fishng v Mutster of Environmental Affarrs and Tourtsm 2004 (4 SA 490 (CC) paras 734

"7 Ttud para 74

" In Nauonal Coatitton for Gav & Lesbean Equetity v Mimister of Justice (note 13 above) para 15 the
Constitutional Court assumed that 1ts junsprudence interpretng s § applied equaily t 5 9 of the 1996
Consutution  notwithstanding certain differences in the wording of these provisicns
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There are two differences between the two tormulations that are worth noting

(1) The hsted grounds of unfair discrimination i s %(3) are more extensive than
those 1n s 8(2) The new grounds are pregnancy marital status and birth

(2) Section 9{4) 15 a honzentally-applicable nght to non-discrimination In
other words, people have a4 night not to be unfarly discriminated aganst
by other people and can rely directly on the Constitution to enforce this
nght "> Under the intenim Constitution, the non-discrmimation nght ap-
plied directly against the state only

(b} The stages of enquiry

Section 9 contains five subsections The first provides for the princrple of equal-
ity before the law and confers the night to equal protection and benefit of the
law The second deals wath affirmative action The third contams a prohibition
of unfair discrimination on certain grounds (the ‘listed grounds') The fourth
extends the prohibition of unfair discrimmation to the honzontal level and re-
quires enactment of national legislation to prolbit unfarr discrimination at this
level ° The final subsection presumes state or private disctimimation on the listed
grounds te be unfair

In Harksen v Lane NO *' the Constitutional Court tabulated the stages of an
enquiry into a violation of the equality clause along the following lines

fa} Does the challenged law or conduct differentiate between people or cate-
gories of peonle” If so does the differentiation bear a rational connection to
4 lemumate government purpose’ 1t 1t does not, then there 1s a violation ot
s 9(1} Even 1f it does bear a rational connection, 11 mught nevertheless
amouat to discrimination
{6} Does the differentiation amount to unfair discnnmination? This requures a
two-stage analysis
(1) Furstly, does the differentiation amount to “‘discrimimmation’ If it 1s on a
specified ground, then discrinunation wall have been estabhished If 1t 1s
not on a specified ground, then whether or not there 1s discrimination
will depend upon whether, objectively, the ground 1s based on attributes
and charactenstics that have the potential to mmpair the fundamental
human degnity of persons as human beings or to affect them adversely
1n a comparably serious manner
{(u) If the differentuation amounts to “diserimination , does 1t amount io
‘unfair discrimunation’ If 1t has been found to have been on a speafied
ground, then unfairness will be presumed If on an unspecified ground,
unfairness will have to be estabiished by the complammant The test of

" However since commencement of the Promolion of Equality and Prevention of Unfair
Discrimination Act 4 of 2000 most equaiity challenges 1o private conduet will be based on the Act and
not the Constitution See turther 96 below

* On the distincuon between honzontal and vertical application and between direct and indirect
m_uw___ns:o: of the Bill of Rights, see generally Chapter 3 above

Harksen v Lane NO 1998 (1) SA 300 (CC) para 53
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unfan ness focuses pnmanly on the tmpact ot the discrimination on the
compldinant and others 1 his or her situation
If at the end ot ths stage of the enquury the differenuiation 15 found not
to be unfair then there will be no violation of s 93) and (4)
¢/ If the discrimination 1s found to be untair then a determination will have to
be made as to whether the provision can be justified under the Limitation
clause

Basically, this means that there 1s a4 preltminary enquiry as to whether the
mmpugned provision or conduct differentiaies between people or categones of
people This 1s a thresheld test if there 15 ne differentiation then there can be no
questien of a violation of any part of s 9 If a provision or conduct does d:ffer
entiate then a two-stage analysis must be applied The first stage ({a/ above)
concerns the right to equal treatment and equalhty before the law 1n s %(1) 1t tests
whether the law or conduct has a rational basis 15 there a rational connection
between the differentiation in question and a legitimate governmental purpose
that 1t 1s designed to further or achieve? If the answer to this 1s ne, then the
tmpugned law or conduct violates s 9(1) and 1t fails at the first stage If however
the differentiation 13 shown to be rational then the second stage of the enquiry
{1k} above} 1s activated A differentiation that 1» rational may nevertheless be
unfair discnmination under s %3) or (4) In pnnaple both unfarr discrimination
and differentration without a rational basis can then be justified as limitations of
the night to equality m terms of s 36 However as we will argue below 1t 15 a
matter of considerable conceptual difficuity to characterise unfairness and rra-
1nality s redsonaple tnd justitiaole

The structure of the enquiry as set out above appears quite systematic one
first considers whether there has been 4 violation of the night to equality before
the law and then considers whether there 1s untair discrimmation If the equal
treatment right i s 9(1) has been violated there will be no need to constder
whether there has been a violation of the non-discrmunation right 2 However,
the Constttutional Court has held that 1t 1s neither desirable nor feasible to divide
the equal treatment and non-discrimination compoenents of s 9 nto watertight
compartments the equality right 1s a composite right > Moreover, 1n Narwonal
Coahuion for Gav & Leshian Equahty v Muwuster of Justice, the Constitutional
Court_held that a court need not ‘inevitably’ perform both stages of the en-
quiry ** This was because the first-stage rational basis inquiry would be *clearly
unnecessary’ in a case in which a court holds that the discrirmunation is unfar and

kd

This was the approich adopted by Heher J i National Coalition for Gay & Leshign Equeitn
v Muester of Justice 1998 (6) BCLR 726 (W) Finding that the common law oftence of committing
unnatural sexual acts and the offence created by s 20A of the Sexual Otfences Act 23 of 1957 had no
rattonal basis and were therefore 4 violation of s Y1) he then proceeded to conwuder whether there was any
Justification for the violation 16 terms of s 36 Finding thal there was none he held that the offences were
unconsttutional and did pot consider whether they also constiluted unlair discrimmination

2 Privistos v Van der Linde 1997 (3} SA 10{2(CC) para 22

* |bid para I8
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unyustifiable  In other words m those cases in which a court hinds that o law or
conduct unjustifiably nfringes s 9(3) or (4} there 15 no need to first consider
whether the law or conduct 15 a violation of s 9(1) *°

Section 9 can theretore be said to idenufy three ways in which a law or con
duct might differentiate between people or categories of Wmov_o Furst there 1
what the Constitutional Court terms mere differentiation ,*” which while 1t does
treat some people differently to others does not amount to discrimination Mere
differentiauon will fall foul of s 9(1) unless 1t has a rational connection to a
legitimate government purpose Second there 15 difterenuation which amounts
to unfarr discrimination {(prohibited by s 9(3) and (4)) Even where there s a
rauonal connection between a differentration and 4 legitimate government pur-
pose the differentiation will stifl violate the equality clause 1f 1t amounts to
unfarr discrimunation Thard, and somewhat difficult to conceptualise, 15 the
category of law or conduct that can be catled fair discrimination law or conduct
that discriminates but that does not do so unfairly taking into account the
mmpact of the discrimination on the complamnant and others in his or her situa-
tton We wil consider each of these three forms of differentiation m detail
further below

(c) The relattionmhip between section 9 and section 36

The 1996 Bill of Rights contains a general limuation clause — s 36 11 1s general
because the clause apphies generally to all the rights hsted i the Bill of Rughis
This requires 15 we have seen ™ \ two stage proce s of wafver 7 118 ars 1e
that conduct or 4 provision ot the law mfrnges a ngntn the Biil ot Raghts it will
first have to be determined whether that right has m fact been infringed The
second stage commences once 1t has been shown that a right has been infringed
The respondent (usually the state) 15 required to show that the wfringement 15 a
Justfiable hmitation of the nght This entarls showing that the criteria set out 1n
§ 36 are satisfied the right has been limited by law of general application for
reasons that can be constdered reasonable and justifiable m an open «nd demo
cratic society based on human dignmity, equality and freedom

In the case of the right to equahty, 1t 1s difficult to apply the usual two-stage
analyss of a nght and nts imitation Indeed it 1s far from clear whether s 36 has
any meaningful application to s ¢ This 1s because the s 9 rights are quahfied by
the same or similar cnteria to those used to adjudicate the legitimacy of a limita

3t w far from dlear why consideration of s 9(1)1s ciearly unnecessary when law or conduct 1s lound 1o
be untair decrimination It cannot be because a finding that law or conduct unjusufiably violates one right
prevents or relieves a cowrt from consudermg whether 1t violates any other nght Afier a4l the
Consututtonal Coutt in Nastanal Coatition {nate 13 above) went on to hind that the crminalisation of gay
sex violated three distinet rghts in the Bill of Rights Nor can 1t be thal unfair drscrammation 1 always a
¥1olation ol the right to equal treatment because this would make nonsense of the Court s test i Hearksen
:._mhn 21 above) first test for rational basis 1f there 15 a retional basis then test for unfair discrimingiion

Sex Hoffmann v South African 4irways 2001 (1) 8A 1 (CC) pard 26 (pohcy ol not employing HIV
positive people deait with by court as anfair discrrmination without first wonsidering whether there 15 a
viclation of s 9(1)) Mrusier of Defence v Potsane 2002 {1) SA | (CC) paras 434

.M.ﬂ Prisisfon (note 23 above) para 25

See 7 1{h) 1n Chapter 7 above
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tion of rights m s 36. It 1s, for instance, ditficult 10 see how discrimination that
has already been characterised as “unfair’ because it 15 based on aitnibutes and
characteristics which have the potential 1o mmpair the fundamental human dig-
mty of persons as human bemngs cun ever be acceptable 1n an open and demo-
cratic society based on human digmty, freedom and equality.™ Simmlarly. it 15
difficuit to see how one couid justify as ‘reasonable’ a law which differentiates
for reasons net rationally related to a legitinmate government purpose and which
is therefore arbitrary.*” In spite of these difficulties, the Constitutional Court has
on each occaston when 1t has found a violation of the equality clause, also
considered the effect of the lmitation clause.™

In his dissenting judgment in Presidens of the Republic of South Africa v Hugo.
Kriegler J suggested that the tactors that would or could justify interference with
the right to equality under the limitation clause, should be distinguished from
those relevant to the enguiry as to whether there has been unfair discrimmation
under the equality clause. The former are concerned with justification, possibly
notwithstanding unfairness; the latter are concerned with fairness and with noth-
mg else.™

in Harksen v Lane NO, the Constitutional Court stated that the limitation
anatysis involves ‘a weighing of the purpose and effect of the provision in ques-
tion and a determination as te the proportionality thereof in relation to the
extent of its infringement of equality".’® However, this does not take the matter
any further, The factors taken mto account when determining whether the dis-
crimination is unfair (the impact of the discriminatory measure) are very similar
to the m,_.mﬂoam that are used to assess the proporuonality of a limitation 1n terms
of 5 36.7

* Ay observed by Farlam J in 5 v £ 1997 (93 BCLR 1283 (C) pura 30

™ The bimutations clause (5 36) specifically requires & limong law mier ahe o be related to the
sctuevement of a lemimate purpose. See, further, 7 2f 6} in Chapter 7 above In Natronal Coalition for Gay
and Lestian Equaltey v Muster of Home Affaers 2000 (2} SA 1 (CC) the court held that there was no
ratonal connection between an objective of protecting famuly hife and the exclusion of gay and lesbian
couples from immigration legislauon promotmg famaly umty The legslation could not be jusufied under s
36 lor the same reason (paras 56, 59)

H See, lor example, Briak (note 3 abovey, S v Nruli 1996 (1) SA 1207 (CC), Fraser v Cheldren’s Courr,
Pretorm North 1997 (23 SA 261 (CC), Nattora! Coalition for Gay and Lestian Equalttr v Minuter of Justice
1999 (1) SA 6 {CC}, the minonty judgments of Mokgoro Jin Hugo (note 14 above), O'Regan and Sachs )
n S v Jordan 2062 (6} SA 642 (CC) and of Mokgoro J and O'Regan J 1n Fatks N v Robson 2005 (5)
BCLR 466 (CC) para 136. The court does nol always devote much energy to the consideration of
Uimitation See Sutchwelf v President of Republic of South Afreca 2002 (6) SA 1 (CC) para 26 where the
court simply accepted n a single senlence the respondents’ concession thal the law 1o guestion was
_._jcv::.._.__m

? Hugo (note 14 above) para 76 Knegler I then criucised the majoniy of the Consttutional Courl for
mvoking factors such as pubhe reactions to the release of prisoners and administrauve efficiency when
considenng the fairness of the discnmination

** Hurksen (note 21 above) paca 52

** See, on the proportionzhty saquiry m mitation clause analysts, 7 274} m Chapter 7 above See also
Lotus River, Ottery, Grassv Purk Ressdents Association v South Peamsula Mumcipahiy 1999 {2)SA 317(C)
After holding that rate mcreases with a differential smpact on properties valued at different tumes
consututed racial discrrmination wiich was presumed (0 be unfair i terms of s 9¢5), the court went on to
cons.der whether the discnmunation couid be justilied As o0 possible justification of a violation of 5 91},
Dravis T ohsetved that “a Court should be extremely cauuous before uphoiding a justficanon of an act
which hoans the nght 10 equahty, particularly as the latter 15 one of the three vaines which form the
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9.3 ‘MEere DIFFERENTIATION
{a) Differentiation and discrimination distinguished

The equality right does not prevent the government from making classifications
and from treating some people differently to others, This is because, as we have
seen, the principle of equality does not require everyone to be treated the same.
but simply that people in the same position from a moral point of view should be
treated the same. The government may therefore classify people and treat them
differently to other people for a vanety of legitimate reasons. Indeed. laws al-
most mevitably differentiate between persons. It is impossible to regulate the
affairs of the inhabitants of a country without differentiation and without clas-
sifications that treat people differently and that impact on people differently. **
Not every differenbation can therefore amount to unequal treatment. If ic did.
the courts could be called on to review almost the entire legislative programme.
Accordingly, it 1s necessary to identify the criteria that separate legitimate differ-
entiation from constitutionally impermissible differentiation. These criteria are
the iisted grounds of unfair discrimination m s 9(3) and those grounds not on the
list that constitute unfair discrimination. In other words, differentiation is per-
missible if it does not amount to unfair discrimination.

What of differentiation which is not unfair discrimination? This is, to use the
term empleyed by the Constitutional Court, ‘mere differentiation’. Mere differ-
entiation that is not discriminatory need not be fair. Its validity is tested instead
by a less exacting standard: rationality.

(b} Rationality

Law or conduct that differentiates between groups of people will be valid as long
as it does not deny equal protection or benefit of the law, or does not amount to
unequal treatment under the law in violation of s 9(1). A law or conduct will
violate s 9(1) if the differentiation does not have a legitimate purpose and if there
is no rational connection between the differentiation and the purpose. As the
Constitutional Court put it in Prinsloo v van der Linde:

foundation of the Consttution’ (831B~C) Despite the admited difficultses of justifying violations of the
equality cfause, the court was abie to find that the unfair discrmminabon was nevertheiess justfiable under
the hmiaton clause, basicaily because the mumespality had been forced mto increasiog rates by the
difficult financial position 11 had been placed in after the local government restructunng process In our
view, these considerutions are much more comfortably accommodated under the analysis of whether the
dssenimination 1s unfaw” [n other words, the mumerpality™s intentions to update the valustion roll as soon
as possible. the chfficult financial situation it had inhented and the absence of any viable alternative 1o its
actions could be taken to rebut the presumpuon that discrimination on racal geounds was unfar, along
the hnes of the Constitutional Court’s decision in Pretorsa City Councd v Walker 199% {2) SA 363 (CC)
This would avord the awkward implications of Davis §'s decision - that (¢ 1y possible for unlar racwl
..l_ﬁnq_s_:...:o: to be reasonable and justifiable 1n a society based on cquality

% “The Crsmnal Code imposes punishments on persons convicled of cnminal offences, no simlar burdens
are imposed on the innocent Education Acts require children 1o attend school. no sinular obhigabon 1
mposed on aduits. Manufacturers of food and drugs are subject to more stringent reguiations than the
manufacturers of automobile parts  The Income Tax Act imposes o higher rate of tax on those with high
incomes than on those with low incomes Tndeed. every statute or regulation employs classificatons of onc
kind or another for the rmposition of burdens or the grant of benefits Laws never prowde the same
treatment for everyone " Peter Hogg Comvistuttonad Law of Cunada (1992 3 ed para 52 6/h)
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In regard to mere differentation the consututional siake 15 expected te act m a rational
manner It should not regulate in an arbitrary manner or mamfest naked preferences that
serve no legiinate governmental purpose for that would be inconsistent with the rule of
law and the fundamental premises of a consututional state The purpose of this aspect of
equality 15 therefore to ensure that the state 1s bound to function in 4 rauonal manner
Accordingly before 1t can be saud that mere differenuation infringes s 8 [of the ntenm
Constitution] 1t must be established that there 13 no rational relanonship between the
differentiatton in question and the government purpose which 1s proffered to vahdate 1t
In the absence of such ratonal relationship the differentiation would miringe s § *°

How was this test apphed m Prinsloo” The case dealt with the vahdity of s 84
of the Forest Act 122 of 1984 The Act aims to prevent and control veld and
forest fires by creating fire-control areas where schemes of compulsory fire con-
trol are estabhished Owners of land situated outside of fire-control areas were
not obliged to wmstitute fire-control measures, but they were encouraged to do so
by a number of means One of these was s 84, which created a presumption of
neghgence by the landowner n respect of fires occurring in ‘non-controlled
areas’ No such presumption applied 1n controlled areas

So, the Act differentiated between owners of land 1n fire-control areas and
non- fire control areas This was not a differentiation on any of the lsted
grounds nor could it be said that it was a differentiation on a ground based
on attributes and charactenistics with the potental to mmpair the fundamental
human digmty of persons as human bemngs or to affect them adversely n a
comparably serious manner This meant that the differentiation did not amount
to unfair discnirmination — 1t was mere differentiation’ Thus left onlv the possi-
bty of a thallenge under s $(1) of the nterum Constitugion (now s 9(1)) Was
the imposition of a presumption of neghgence 1n one area and not the other a
violatton of the night to equal protection and benefit and equality before the law?

According to the Constitutional Court the differentiation between landowners
n controlled and non-controlled areas was rationally connected to the legitimate
government purpose of preventng veld fires South Africa 1s mostly a dry coun-
try and therefore particularty threatened by fires To pass laws aimed at control-
ling and preventing fires 1s therefore a perfectly legiimate purpose of the
government Is there a rational connection between this purpose and the impost-
tion of a burden on landowners outside contro} areas that 13 not imposed in
controlled areas? According to the court, the connection between the presump-
tion of neghgence m s 84 and the purpose of reducing fires was that s 84 n-
creased the vigilance of those responsible for land outside fire-control areas In
fire-control areas, the Act prescribed duties and obliged people to participate m
schemes to prevent fires from spreading These regulations did not apply ouiside
the fire-control areas There was thus a necessity to ensure that people occupying
land outside the fire-control areas were vigilant It did this by creating a nisk for
a landowner that they would be responsible for damage caused by fire spreading
from their land *’

3 Prinstoo {(note 23 above) para 25
¥ Itud paca 40
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The rational connection test 1s far less exacting than the test for the justifia-
buity of a hmmtatien of a right The court will evaluate the reasons given by the
government for a law that differentiates to determine whether the purpose of the
law 15 legiimate It will then consider whether there 1s a rational relation between
the purpese of the law and the differentiation imposed by the law For example
if the purpose of a law 15 to protect the public heafth it 1s rational 1o impose
restrictions on the manufacturers of drugs and pharmaceunticals and not on
manufacturers of other goods with less potential to damage health The court
may not enquire mnto the existence of other methods of achieving the purpose, or
evaluate the efticacy of the particular method chosen

In Jooste v Score Supermarkets Tradng ( Pty) Ltd,™® for example, the Con-
stitutional Court considered the constitutionality of s 35(1) of the Compensation
for Occupational Injuries and Diseases Act 130 of 1993 The Act places hmita-
tions on an emplovee’s common law night to be compensated for mjuries occur-
ring at the workplace Unlike a comumon-law action, a compensation claim n
terms of the Act must be lodged within twelve months of the date of the accident
and a hmit 18 placed on the amount of compensation payable to the employee
The Constitutional Court held that while the Act did differentiate between em.
ployees mjured 1n the course of their employment and other common- law per-
sonal injury claimants, 1t did not do so m violation of the 5 9(1) right In respect
of the nature of rationality review the court held ihe following

It 15 clear that the only purpese of ratiopality review 15 an mauiry into whether the
differenuation i arbutrarv or irrational or manifests naked preference and it 15 irrglevant
(o Ll ingury whether the scheme chosen by the legislature could be improved 1n one
respect or another Whether an empioyee ought to have retamned the common law right to
claim damages either over and above or as an alternative to the advantages conferred by
the Compensation Act represents a highly debatable controversial and complex matter of
policy It mvolves a policy chowce which the legislature and not a court must make The
contention [of the apphicant] represents an invitauon to this Court to make a policy choice
under the gmse of rationalty review an mvitation which 15 firmiy dechned The legislature
clearly considered that 1t was appropriate to grant to employees certain benefits not avail-
able at common law The scheme 15 financed through contributions from employers No
doubt for these reasons the employee s common law nght agamnst an employer 15 excluded
Sectton 35(1) of the Compensation Act 15 therefore logcaily and rationally conneeted to the
legitimate purpose of the Compensation Act namely a comprehensive regulation of com
pensation for disablement caused by occupational injuries or diseases sustained or con
tracted by employees 1n the course of therr employment *

A rare example of a law that failed the rational connection test 1s provided by
an early judgment of the Constitutional Court In .S v Neudi, the court tested the
vahdity of a law that differentiated between, on the one hand, appellants n
criminal cases who were not 1n prison or who were n prison but whe had legal
representation and, on the other hand, appellants who were 1n prison and who
did not have legal representation The court held that this differentiation was a
violation of the nght to equality before the law and egual protection of the law

w Jooste v Score Supermarkets Trading { Pty) Ltd 1999 {2) SA | (CC)
® 1bid para 17
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Section 309 read with s 305 ot the Criminal Procedure Act 51 of 1977 prevented
prisoners without legal representation from purswing appeals against their sen-
tence or convichon by a magstrates court, without a judge first cerufying that
there were reasonable grounds for the appeal The Consututional Court found
that these provisiens (the so-calied “judge s ceriificate requirement’) were a demal
of equal treatment by the courts of law * The Act differentiated between prison-
ers without legal representation and those with legal representation The former
required the certificate the laiter did not Moreover, the Act only apphed to
persons convicted n lower courts who ended up i prison Those convicts who
were granted bail pending their appeat or those who did not receive a jail
sentence thid not need to obtain the certaficate to appeal

Though the court did not expressly employ the ‘rational connection’ test de-
veloped 1 14s later cases, the result can be explamned by applying this test The
purpose of the judge’s certificate requirement could be considered legitimate
The requirement was a screeming mechanism to sift out appeals with a reasonable
prospect of success from those with no reasonable prospect of succeeding To put
tt another way, the requirement was intended to prevent the courts bewng flooded
with hopeless appeals But there could not be said to be a rational connection
between this legiimate purpose and the differentiation between represented and
unrepresented prisoners The requirement placed an extra hurdle in the path of
the most disadvantaged appellant, 1e, the prisener without legal representation
There was no rational basis for picking on prisoners without legal representation
and subjecting them to a burden that was not placed on any other crimenal
appellant *!

It 15 instructive to compare Nzuht to the decision in S v Rens ™= In Rens, the
Constitutional Court considered the constitutionality of s 316 of the Criminal
Procedure Act, which required those people convicted 1n a superior court to
obtain leave to appeal to a Full Bench or to the Supreme Court of Appeal
The principal challenge to the section was based on an alleged violation of the
nght of an accused person to appeal *> However, the applicant also argued that
the requirement of leave to appeal discimmated agammst those convicted in
supertor courts because s 309 of the Cnminal Procedure Act confers an absolute
nght of appeal on those convicted n the lower courts ** Addressing the differ-
entiation between appeals from the lower and supernor courts, the court held
than they were due to differences in the standing and functioning of the courts

5 v Naddt (note 31 above) It may very well be that the differentiation between appellants with legal
representation and those without amounts to unfar diserimnation This 1s because the differentanon s
based on an attnbule or charactenstc which has the potenual to impair the fondamental human digmity of
persons (that 1 the matulity to afford legal representation)

' As a consequence of the Neult decision amendments were made to the Criminal Procedure Act to
impose an across the board leave to appeal requirement on all cniminal appeals from the magstrates
courts If leave was refused appellants were entitled to petiion the High Court The amendments were
declared unconstitutional i 5 v Siexs 2000 (1 5A 1140 (CC) thos tme on grounds that they were in
violation of the nghl to appeal by 4 ligher court in s 35(3)7 0} of the Consttution

3¢y Rens 1996 (1) SA 1218 (CC)

* Section 35(3)( o)

* Fhus was nol true As S v Nt (note 31 above) shows a whole class of persons needed to obtain o
certificate before they could appeal 1 person
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and that as long as persons appealing from or to 4 particular court are subject to
the same procedures the requirement of equality 1s met The Court held that it
was quite rational that different procedures were followed m the vanous courts
given the different circumstances *

{¢) Section ¥ 1) and ‘rule of law rationaluty’

The uality of s 9(1} bas been considerablv dimimshed since the Constiiutional
Court’s development of a general rationality requirement, stemmung from the
rule of law 1n s 1 of the Constitution The court has held that atl exercises of
public power whether they take the form of law or conduct, must be rational

1t 18 4 requirement of the rule of law that the exercise of public power by the executive and
other functionanes should not be arbitrary Dectsions must be rationallv related 1o the
purpose for which the power was piven otherwise they are in effect arbitrary and incon
sistent with this requiremnent It follows that in order (0 pass constitutional scrutiny the
exercise of pubhc power by the executve and other functionaries must at least comply
with this requirement If it does not 1t falls short of the standards demanded by our
Constitution for such action 48

We have seen that the rationality requirement of s 9%(1) 1s specific 1n the sense
that 11 15 concerned to prevent arbitrary differensiatton, rather than arbitrariness
m general Unlike s 9(1), the general requrement of rationahity imposed by the
rule of law 18 not necessanly triggered by differentiation There s, in other
words no need for an apphcant to show that a law or conduct effects a differ-
enbahion between groups of people m order to have the ravonality of the law or
conduct tested Moreover since s 9(i) rationaiity 1s a narrower subset of the
wider category of rule of law rationality, once a law or conduct has been found
rational or irrational for purposes of the latter category, there 15 no need to
consider whether there 1s a violation of s 9(1) ¥

94 DISCRIMINATION
fa) Discrimunanon defined

Discrimunation 1s a particular form of differentiation Unhke *mere differentia-
tion’, discrimanation 15 differentiation on illegitimate grounds There 1s a hst of
llegiimate grounds of differentiation 1n s 9¢3) (the ‘hsted grounds) and the
Constitutional Court has heid that differentiation on grounds that are analogous

2 5y Rens (nate 42 above) para 29 In Bessergiik v Munister of Trade indusery and Tourism 1996 {4) SA
31 (CC) the Constitutional Court considered s 20(4) of the Supreme Court Act 59 of 1959 which
requires leave to appeal agamnst a ¢aivil judgment ot the Supreme Court The Courl rejected an argument
that the requirgment violated the right to equality on the same basis as it rejecied the sumlar argument in
Rwﬁan_ of cnmnal appeals i 5 v Rem

® Phurmaceutical Manufac tirers Assocration of SA Inre ox parte President of the Republic of South
Afrtca 2000 {2) SA 674 (CC) para 85 As for legislauon there must be a rational relationship between the
legisfabive scheme and the achievement if 4 legitimale governmental purpose New Nawonal Party
v Government of the Repubhic of Seuth Africa 1999 {3) SA 191 (CC) para 84 Sge further the discussion of
tule of law rationalsty in I 3¢5} in Chaper | above

¥ See Bel Porto School Governing Body v Premier of the Western Cape Province 2002 (3) SA 265 (CC)
para 120 {conduct found rational m the context of rule of law tanonality 1s not icrationai for purposes of
s 901y
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to those listed 1n s 9(3) (the analogous grounds ) will constitute discrimunation
An analogous ground 15 one that 1s based on atiributes or characteristics which
have the potential te unpawr the fundamental dignity of persons as human
beings or to affect them seriously 1n a comparably sertous manner ** This ex-
plains why differentiating (as in Prinsloe) between landowners in fire-control
areas and non fire control areas 15 not discrimination, even though 4 burden 15
placed on the latter group that 1s not imposed on the former The basis of
discrimmation 15 not one of the listed grounds, nor can 1t be serously argued
that 1t 15 an attnbute or charactenstic that could impair human dignity or anv-
thing comparable On the other hand, a faw that differentiates between black
and whrte people and places a burden on one group and not on the other 18
differentiation on the illegiimate ground of race and 1s therefore discrimination
However, the equahty clause does not prohibit discrimimauon but rather un-
Jatr discrimination The important smplication of this terminology 1s that not all
discrtmmation 15 unfair Fairness ss 2 moral concept that disingwshes legtimate
from illegitimate discrimunation * What makes discrimination unfair? The de-
termining factor 15 the impact of the discrnimunation on it vichins 3 Unfair
discnnmination ‘principally means treating people differently m a way which im-
pairs therr fundamental digmty as human beings, who are inherently equal 1n
dignity 5! The vatue of dignity 1s thus of central importance to understanding
unfar hscrimination Unfatr discrimination s differential treatment that 1s burt-
ful or demeanng It occurs when law or conduct, for no good reascn, treats
some people as inferior or ncapable or less deserving of respect than others It
Us0 occurs when law or conauct perpetudtes or does nothung to remedy enistng
disadvantage and marginalisation ™
The Constitutional Court has held that the following factors must be taken
mto decount i determiming whether discnimination has an untair impact =

(1) The posttion of the complainants 1n society and whether they have been
victims of past patterns of discrimimation Differential treatment that bus-
dens people 1n a disadvantaged position 15 more hkely to be unfair than
burdens placed on those who are relatively well-off

{2) The nature of the discrinunating law or action and the purpose sought to be
achieved by 1t An important consideration would be whether the primary
purpose of the law or acuon 1s to achieve a worthy and important socistal
goal

** Harksen {noie 21 above} para 46

** Cathi Albertyn Equahty tn H Cheadle et al (eds) Sewth dfiwan Consttunonal Law The Bifl of
E.mwg {20027 105

Harksen (note 21 above) paras 50 to 50

' Priioo (note 23 above) para 31

2 See Albertyn (note 49 above) 105 For cnticism of the centrahity of digmity to the undersianding of
unfarr discrimmation see C Albertyn & B Goldblatt Faung the Challenge of Transformatien Dnfficuliies
n the Development of an Indigenous Junsprudence of Equahty (1998) 14 SASH R 248 (rehance on human
dignity results in an individualised and abstract conception of equality divorced rom actual social and
economuc disadvantiage)

3% Harksen (note 21 above) pura 52

244

Equality g4

(3) The exient to which the rights of the compiainant have been impaired and
whether there has been an mmpairment of his or her fundamenial dignity

These factors assessed objectively and cumulatively, will assist in giving “pre-
ciston and elaborabon to the constitutional test of unfarness They are not a
closed hist Other factors may emerge as our equality jurisprudence continues to
develop *

It 15 at this point that an important practical difference between the listed
grounds and the anatogous grounds must be emphasised Differentiation on
one or other of the listed grounds 1s presumed to be unfair discmination
(s 9(5)) Dufferentiation on an analogous ground 1s not presumed unfair diser-
mination, but rather must be shown by the apphecant to be unfair discrinunation
When a hsted ground 1s mnvolved, all that the apphicant 15 required to do 13
establish that the differentiation 15 based on one or other of the hsted grounds
and there 15 no need to prove that the discrimination impairs s or her funda-
mental dignity as a human being To presume discrimnation on 2 histed ground
ta be unfair does not mean that the discrumination s unfair  1s open to the
respondent to prove that, on the contrary, the discrimination 1s not unfair
Where the dtserimination 1s on an analegous ground then 1t 15 necessary for
the apphcant to prove the unfairness of the discnimination by showing that it
impairs his or her fundamental digmty

(b} Fuair discrumination

1t seems puzzling that not all discrimuaation 1s untair, or that there could be such
a thing as fair discrimination *° Thus 15 because, m everyday speech, the word
discrimination carnes pejorative associations Most people would say that 1t 1s
wrong to discrinunate and would be hard pressed to understand someone who
said that sometimes discrimination 1s not wrong, or that only unfair discrimina-
tion 18 wrong

An example which helps to explain the idea of fair discnimination 1s the Con-
stitutional Court’s decision n President of the Republic of South Africa v Hugo
In 1994, President Mandela granted a remission of sentence to all mothers who
were 1n prison at the time and who had children under the age of twelve years
The respondent, a prisoner who was the father of a chuld under twelve, argued
that the President’s order unfairly discoiminated against him on the basis of
gender The court found that the President’s act conststuted discrumination on
two grounds ‘sex coupled with parenthood of children below the age of 12" %
The first of these was a listed ground This means that the act should be con-
sidered unfair disenimination unless the contrary 1s proved

The majority of the court treated tt 45 an acceptable generalisation that, 1n
South Afnican society, mothers are primarily responsible for nurturing and reat-
ing children This imposes a tremendous burden upon women and 1s one of the

3 [bid para 52

53 See lor example Huge (note 14 above) paras 37 39 and 40 where Goldstone J talks of Fair
discrimmanon

* Ibud para 33
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root causes of women s mequahtv in society If on the basis of this general-
tsation, the President had denied an opportumty to mothers that he had afforded
to fathers his actions would have been unfuir discimination ®” However the
President did the opposite On the basis of the generalisation he afforded an
opportunity to mothers that he demed to fathers Though this was discrimina-
tion, 1t was not unfawr The decision ot the Prestdent benefited children and gave
women prisoners with munor chuldren an advantage The effect of the act was 1o
do no more than deprive fathers of mimor children of an early release to which
thev had no legal entitlement There were far larger numbers of fathers in prison
than mothers The release of such Jarge numbers of prisoners would have led to
public outcry Thus 1t could not be argued that the decision not to afford male
prisoners the same opportunity impaired their sense of digmty as human beings
or their sense of equal worth Moreover, 1t could be said that the purpose of the
President’s act was to achieve a worthy and important societal goal It was
designed as an act of mercy to benefit three groups of prisoners namely, disabled
prisoners, young peeple and mothers of young children The fact that all these
groups were regarded as bemng particularly vulnerable in our society, and that in
the case of the disabled and the young mothers, they belonged to groups whe
had been victims of discrimuination n the past, weighed with the cowrt 1n con-
cluding that the discrimination was not unfair °® The discimimation was agamst
a class of indviduals (fathers) who had not lustorically been subject to disad-
vantage .$

f¢}  Unfarr discninunanion

Unfair discrimination 18 discrimination with an unfair impact It has this impact
where 1t unposes burdens on people who have been victims of past patterns of
discrummation, such as women or black people, or where 1t impdirs to 4 s1ignifi-
cant extent the fundamental dignity of the complamant Where the discrimnat-
ing law or action s designed to achieve a worthy and important societal goal 1t
may make fair what would otherwise be unfair discruminatson

A case dlustrating the distinction between unfair discrimination and diserirm-
nation that 1s not unfair is Precoria Citv Council v Walker ®' The decision examines

5 [bud para 39

** This was Goldstone J § explanation 10 Harkscn (nole 21 above) para 52 of s earher judgment in
Hugo (note 14 above)

* The decision Huge (nole 14 above) prompted two dissentung judgments Mokgoro § beld that
denying fathers release from prison on the basis of a stereotype about thair apuitude i child reanng was
an 1nfringement of therr equality and digmty She concluded that the measure therelore amounted Lo
unfar discnmination but that the mmngement was justifiable under the hmitation clause Kregler [
accepled that the release of the mothers was praiseworthy and likely to benefit some children The essence
of the equality clause was 1o end deeply entrenched patlerns of inequahity i our soviety The stereotype
that women were responsible for the nurtuning and the upbringing of children was pnimanly responsible
for inhibiuing the progress of womet in sotiety The President by releasing mothers of minor children
because of Lhis perceplion was perpetualing a stereotype which was the man cause of the inequality of
women in our society Thus the benefits to 4 lew were cutweighed by the serous disadvantage 10 society
as 2 whole

 Harksen (note 21 above) para 52

® Note 34 ahove
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the mmpact of two pohcies of the Pretona City Council The Counal had jur
sdictuon over the formerly exclusivelv white areas of Pretona (‘old Pretona ) and
over the townships of Atteridgeville and Mamelod) The residents of old Pretoria
were mostly white and those of the two townships were mostly biack In old
Pretoria ratepavers pard consumption-based tanffs for the water and electricity
services supphed by the Councd Actual consumption was measured by meters
placed 1n each property In Attenidgeville and Mamelodt users paid a flat rate per
household, ne matter how much or how little water or electrnicity they consumed
Walker, a resident of old Pretoria, complained that the flat rate ;n Mamelod: and
Attenidgeville was tower than the metered rate and this therefore meant that the
residents of old Pretoria subsidised those of the two townships He also com
plamed that only residents of old Pretona were singied out by the council for
legal action to recover arrears owed for services whalst a policy of non-enforce-
ment was foliowed n respect of Mamelodi and Attendgeville

The majority of the Constitutional Court considered the actions of the Council
to be indirect discimination on the hsted ground of race However, the majority
went on to hold that the first set of actions that Walker complained of (the flat
rate and cross-subsidisation) was not unfair discrimination while the second set
(selective recovery of debts) was unfair discrumination Unfair discrimination s
differentiation that has an unfarr impact on 1ts vicims In this regard, the Court
first took into account that Walker was white, and therefore beionged to a group
that had not been disadvantaged by the racial pohcies and pracuces of the past
In an economic sense his group was netther disadvantaged nor vulnerable has
g been benehted rather than adversely aitected by discrummaiion in the past
What of the purpose of the Council’s actions? The council’s decision to confine
the flat rate to Atterrdgeville and Mamelodi and to continue charging the me-
tered rate in old Pretoria was dictated by circumstances First, the Council -
hented a situation 1in which the townships were not equipped with metering
equipment, while houses 1n old Pretorta were Moreover, since old Pretorsa 15
a wealthier and more developed area than Atteridgeville and Mamelodi, 1t was a
fair assumption that oid Pretonia would have accounted for a major propoction
of the total consumption of water and electricity 1n the mumcipality To have
apphed a flat rate throughout the entire mumcipahty would have been unscien-
ufic, and would have resulted 1n far greater prejudice to individual users than the
application of the flat rate in Atteridgeville and Mamelod alone In the circum-
stances, the adoption of a flat rate as an mnterim arrangement while meters were
being nstalled 1n the residential areas of the two townships was the only prac-
ticat solution to the problem

As for cross-subsidisation, the Constitutional Court disagreed with the holding
of the court a quo that the levying of different rates for the same services 1s always
unfair ®* The present case was an example of an wmstance m which 1t was not
unfatr The cross-subsidisation was temporary and wouid be phased out onge
meters had been nstalled mn the townships and a consumption-based tanff intro-
duced In the meantime, the fact that the white town subsidised consumption

*2 tud para 47
3 thid para 62
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66 004 intestate black estates dunng 1999 Furthermore he notes that the offices of the
Muasters of the High Courts are already under substantial pressure and barely manage to
cope with therr current workioad He considers that 1f all intestate estates handled by the
magistrates were to be transferred to these otices the result would most probablv be
chaos

The Mumster urges that the admimistration and distnbution ot the estates of black people
remain in the hands of magstrates for the moment He states that magistrates are to be
found 1n every small sown and are therefore convemently located ¢lost to the people their
methods of administration of deceased estates are mformal and relatively swift they have 4
better understanding of customary law and Master s fecs do not have to be paid *°

According to the Constitutional Court, the provisions were mamfestly’ unfair
discimmation " The Act’s provisions on intestate succession were part of (s
overall atm of creating a dual legal systemn ‘The Act systematised and enforced a
colomal form of relattonshrp between a dominant white minority who were to
have rnights of ciizenstup and a subordinate black majonty who were to be
admimistered” 7! The provisions were. 1n short, ntentionally racist and therefore
unfairlv discnminatory Any beneficial consequences that happened to result
from the Act’s differentiated system of administration of estates could not
make 1t farr Even If there were pracucal advantages for many people 1n the
system. 1t is rooted n racial discnmination which severely assails the digmty
of those concerned and undermines attempts to establish a far and equitable
system of pubhc admimstration 7

() Gender sex pregnanc

Sex 15 a biclogical term, whereas gender is a social term In other words, sex
refers to the biological and physical differences between men and women Sex
discnmunation  therefore occurs where pregnant women are discoiminated
against’® or where women are indirectly disciminated against on the basis of,
for example, height or weight requirements '* Gender refers to ascribed social
and cultural male and female roles An example of gender discimmation would

% Moseneke v The Maszer 2001 (2} SA 18 (CC) paras 1415
™ Tbid para 19
" Tbud para 20

™ Ibud para 22 The court was however able to accommadate some of the pracucal considerations rased
by the government by suspending the declaralion of invabdity of the 1987 regitlations for two years

» Making a speafied ground of pregnancy discrimmnanion unnecessary See Brooks v Canada Safewa)
Led [1989] | SCR 1219 (SC} {dhsenmination on grounds of pregnancy 1s nevessanly discriminauon on
grounds of sex_ since only women can be pregnant) See alse Woolworths ( Pty ) Ltd v Whitehead 2000 (12)
BCLR 1340 (LAC)

™ See for example Arink (note 3 above) Section 44 of the [nsurance Act 27 of 1943 provided that if a
husband cedes a life policy to s wile and upon hus death his estate 15 sequestrated as msolvent the
proceeds of the policy return to his msolvent estate The provision thereiore singled out marned women
Mo similar provisien penahised marnied male beneficianes whose wives died insolvent atter ceding a pohicy
to them or anyone eise for that matter The court held the provisions 1o be unfair discimination on
grounds of sex and marital status See also Hugo {note 14 above) {Presidential remission of sentence to all
women i prison with children under the age of twelve years discninunation on the basis of sex
discnmination not unfair}
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be prejudicial treatment ansing out of parenting roles” ot stereotypical views of
women § vapabilities m the workplace

Despite their prevalence, sex and gender discrimmation are less visible than
race often bocause privatised For all the subtle masks that racism mav don
Sachs J has pomted out "1t can usually be exposed more easily than sexism and
patriarchy which are so ancient all-pervasive and incorporated into the prac-
:nmmﬁom dails Iife as to appear socially and culturally normal and iegally invisi-
ble *

() Sexual orientation

Sexual orentation 15 one of 3 9(3Y's listed grounds but has been relied on so
frequently in htigation that there 1s more jurisprudence mterpreting this ground
than any other The ground was the basis for the invahdation of the common law
offence of sodoemy and related statutory offences by the Constitutionai Court 1n
the National Coaltiion case The court defined the term by reference 1o erotic
attraction (to members of the opposite sex and, in the case of gays and leshians,
to members of the same sex), and not by reference to lifestyle choices

The concept sexudl orientation as used m s 9(3) of the 1996 Consustution must be given a
generous mnterpretation of which it 15 hngustically and textually fully capable of bearing Tt
apphes equally to the orentation of persons who are bi sexual or transsexual and it also
dpphes to the onentation of persons who might on a single occasion only be erotically
attracted to 4 member of therr own sex The discrimumatory prohibitions on sex belween
men reinforce already existing societal pieindices and sovercly tore ves the nesatine citect

ol such prejudices on then lives But such provisions aiso impinge peripherally in other
harmful ways on gay men which go beyond the rmmediate impact on therr dignity and sell
esteem Their consequences legiimate or encourage blackmail police entrapment violence
(*“queer bashing } and penpheral discnmmaton such as refusal of fauhities accommoda-
tion and opportunities The mmpact of discrinunation on gays and lesbyans i rendered
more serious and thewr vulnerability increased by the fact that they are a political runorny
not ucq_qn on therr own to use political power to secure favourdbie legislaton for them-
selves

According to the court, the sexual onentation provision protects an identifi-
able group those people erotically attracted to members of the same sex The
rationale for this idenbfication, this singling-out of a4 group of people for con-
stitutional protection, 15 a common experience of humilating dommnation stig-
matisation and prejudice

In National Coalition for Gay and Leshian Equality v Muusier of Home Ajf-
farrs™ provisions of the Ahens Control Act 96 of 1991 were found to constitute
unfair discrimmation on grounds of sexual orientation and marital status In

™ Frascr v Chuldren s Court Pretora North (note 31 above) (unfur gender discrimination to require
consent of mother but nol father to adoption of extratmanital chuld)

7 Voike NO v Rohmson {note 31 above) para 163 Cl Brmk (note 3 above) para 44 (though
discrimmnation on grounds of sex has not been as visible nor as widely condemned as discrimination on
grounds of race it has nevertheless resulted in deep patterns of disadvantape partcularly where as in the
case of black women race and gender discnmunauon overlap)

™ National Coalition for Gav & Lestian Egualitv v Munister of Justice (note 13 above) paras 20 | 25

™ Note 30 above
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the trustee of the insolvent estate. The trustee may deai with the solvent spouse’s
property as if it were the property of the sequestrated estate. subject to certain
safeguards allowing the solvent spouse 1o reclaim his or her property, basically
on proof that it is his or her own property and not the property of the insolvent
spouse. The law therefore differentiates between solvent spouses and any other
person who had dealings with the insolvent, imposing a burden on the former
group that it does not on the latter. Does this differentiation discriminate? The
differentiation arises from certain attributes or characteristics possessed by sol-
vent spouses, namely their usually close relationship with the insolvent spouse
and the fact that they usually live together in a common houschold. These
attributes have the potential to demean the inherent humanity and dignity of
persons and differentiation grounded on these attributes is discriminatory.

The next aspect of the enquiry is into whether the discriminaiion has an unfair
impact on those affected by it. A number of factors must be taken into account
in determining whether discrimination has an unfair impact. The first 1s the
position of the complainants in society and whether they have been victims of
past patterns of discrimination. According to the court, solvent spouses have not
suffered discrimination in the past and cannot be calted a vulnerable greup. The
second factor in assessing unfairness is the nature of the discriminating law or
action and the purpose sought to be achieved by it. Does the law seek to achieve
a worthy and important societal goal? Section 21 is intended to protect the rights
of the creditors of insolvent estates, an important purpose that is not, according
to the Constitutional Court, inconsistent with the underlying values of the equal-
ity clause.

The third factor in assessing unfairness is the extent to which the rights of the
complainant have been impaired and whether there has been an impairment of
his or her fundamental dignity. In this regard, the court stressed that the statu-
tory vesting of the property of the solvent spouse does not have the consequence
that such property is necessarily removed from the possession of the solvent
spouse. It is attached by the sheriff of the magistrate’s court or by a deputy
sheriff and is presumed to have been owned by the insolvent spouse until the
solvent spouse adduces evidence to establish the contrary on a balance of prob-
abilities. The effect is thus that the solvent spouse has not been divested of what
was her or his property. In the event that the solvent spouse has to resort to
litigation to reclaim the property, there is inconvenience and a degree of poten-
tial embarrassment to the extent that the litigation may become public. There is
also inconvenience and a burden in that the solvent spouse will usnally require
legal assistance. Some solvent spouses may not have the funds to employ a
lawyer and in that way may suffer further potential prejudice. But that is an
inevitable consequence of a dispute between a trustee of an insolvent estate and a
solvent spouse as to ownership of property.

The court concluded as follows:

[t]he cumulative effect of these criteria, and in particular the impact of the inconvenience or
prejudice on solvent spouses in the context of the Act, and having regard to the underlying
values protected by s 5(2), does not justify the conclusion that s 21 of the Act constitutes
unfair discrimination. Looked at from the perspective of solvent spouses, it is the kind of
inconvenience and burden that any citizen may face when resort to litigation becomes
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necessary. [ndeed it could arise whenever & vindicatory claim (whether justified or not) is
hrought against a person in possession of property. Again. the inconvenience and burden of
having to resist such a claim does not lead to an impairment of fundamental dignity or
constitute an impairment of a comparably serious nature.'"’

Accordingly, the applicant had not established that s 21 was unfairty discri-
minatory.

In Larbi-Odam v MEC for Education { North-West Province),'"® the Constitu-
tional Court found that a provincial regulation that prevented all noa-citizens
{and therefore the subcategory of permanent residents) from being appointed
into permanent teaching posts, was unfair discrimination. The ground of unfair
discrimination in this case is citizenship. or, from the perspective of the appel-
{ants, ‘non-citizenship®. Citizenship, though not a listed ground, is suspect be-
cause it is based on attributes and characteristics which had the potential to
impair the fundamental human dignity of non-citizens hit by the regulation.
The court noted that foreign citizens are a minerity in all countries, and have
little political muscle and that they are therefore vulnerable to having their
interests overlooked and their rights to equal concern and respect violated. Sec-
ond, citizenship is a personal attribute which is difficult to change. ‘In addition’,
the court noted, ‘the overall imputation seems to be that because persons are not
citizens of South Africa they are for that reason alone not worthy of filling a
permanent post’. As for unfairness, the measure was overbroad and its impact
on non-citizens who were permanent residents could not be justified.

It is not always obvious whether a particular basis of discrimination can be
categorised as being one of the listed grounds. In such cases. it is possible for 4
court to decide that law or conduct is unfair discrimination on an analogous
ground. Hoffmann v South African Airways''® dealt with an airline’s policy of
not employing HTV-positive persons as cabin attendants. It was argued that the
policy amounted to unfair discrimination on the listed ground of disability. The
Constitutional Court avoided the controversy over classification of HIV as a
disability, preferring to deal with HIV-status discrimination as an analogous
ground.'? The determining factor in deciding whether discrimination is unfair
is its impact on the people affected. For people to be denied employment because
of their HIV-positive status without regard to their ability to perform the duties
of the position from which they have been excluded is a violation of dignity. The
court noted a ‘prevailing prejudice’ against HIV-positive people. In such a

""" Harksen (note 21 above) para 67.

& 7 arbi-Odam v MEC for Education ( North-West Province) 1998 (1) SA 745 (CC).

1% Note 26 above. See also the discussion of Mabase v Law Seciety, Northern Provinces in note 15
abave,

20 Hoaffmanr (note 26 above) para 40 (unnecessary to consider whether the appellant was .“_mwnlgim.ﬁa
against on a listed ground of disability . . . as {the appellant] contended or whether people who are lving
with HIV ought not to be regarded as having a disability, as contended by the amicus [the Aids Law
Project]). The Equality Act includes. in s 34, a “directive principie’ requiring the Minister of Justice to give
consideration to the inclusion of HIV/AIDS status in the defmition of ‘prohibited grounds’ &
discrimination in the Act. The Employment Equity Act includes *HIV status’ as a listed ground of unfair
disctimination. See frvin & Johnson (Lid) v Trawler and Line Fishing Union 2083 (3) SA 212 (LO)
(prohibition of HIV-status discrimination in Employment Equity Act not violated by an anonymeus and
voluntary testing programme of an employer).

269



g4 The Bill of Rights Handbool

context. anv further discrimination against them was ‘4 fiesh instance of shigma-
usation’ and an assault on their digmity '*' The discrimination could not be
justified as fair, because 1t was based on ill-informed prejudice against people
with HIV The fact that some people with HIV would not be healthy enough to
work as cabin attendanis did not justify a btanket pohcy of relusing employment
to anvone with HIV '*? “Prejudice , according to the court. can never justify
unfair discrimination '’

(f) Dirccet and indirect divcrumination

The prohibition against both dutect and indirect discrimunation 15 intended to
cover all possible forms of discmmination on the listed or analogous grounds
The prohibition of mduect unfarr discrimination 1s based on the 1ealisation that,
though the bawis of differentiation may, on the face of it, be innocent, the impact
or effect of the differentiation 15 discnminatory A good example 1s provided by
the US case of Griggs v Duke Power Co,'** 1n which black employees successfully
challenged the power company’s lunng and promotion requirements which re-
quired a high school diploma DPurectly, the requirement was not discninmnatory
Indirectly, 1t had the effect of keeping black people out of the job since dispro-
portionately few were able to meet this requirement A law may also be neutral
on 1ts face and m (s impact but be admimstered unfairly

The phrase *directly or indurectly” covers all three possible forms of discrim-
nation Any law which has an unfawrly discnmnatory effect or consequences or
which 15 unfarrh adnumistered may amount to prohibited discrimination evern 1f
the law appears on its tace to be neutral and non-discrimmatory ' Section 9(3)
which presumes discrimination on one or other of the bsted grounds te be unfar
discrimmnation apples both to direct and indirect discrinmation '*®

The mmportance of prohtbiting irdirect discrimination 1 addition to direct
discrimination 15 1llustrated by the senes of ‘ratepayers’ cases’ The cases deal
with a particularly controversial 1ssue n modern South Africa New non-racial
local authorities have looked to relatively well-serviced and wealthier formerly
all-white areas to subsidise the improvement of the dire state of public facilities
and services 1n black townshtps The resuftant increase wn rates has led to protests
and rate boycotts in white areas

" lid pars 2%

'22 Had ihe apphcant been retused employment because he was too il 10 work this would not be
unfairly discriminatory This point s further illustrated by Master of the High Court v Deedat (note 110
above} which wvolved an apphication for removal of one of the trustees of a trust who had suflered o
siroke and was bed ndden paralysed from the neck down and unable to speak 1t was argued that 1t would
be unconstitutional to have the trustee removed on the ground of his physical disability According to the
court 1t would be unfarly discnminatory to remove a trustee solely on the geounds of physical incapacity
without any reference to his or her ability (o perlorm the dunes of o trustee A Minding that he or she be
removed on ihe grounds of physical incapacity to perform the duties of a trustee wouid not be disability
discrimination and rot unfarly discnminatory

2% Hoffmann (note 26 above) para 37

"M Griggs v Duke Power Co 401 US 424 {1971)

125 Wtker (note 34 above) para 31

6 Jbid para 33
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A series of court challenges attacked as racial discrimindatien practices such us
differentiated methods of charging tor local government services {consumption-
based tarfts m white suburbs and flat rates in the tewnships). the practice ot
cross-subsichsation (charging the residents of the white suburbs more and chan
nelling the funds to upgrade services 1z the townships) and the selective writing-
off of service charge arrears %7 The ditficulty with this argument was that on the
tace of 1t, the differential treatment appeared to be geographical rather than
ractal Depending on whether you lived 1 a former whites-only arsa or 4 town-
ship you would be subject to different treatment by the local government How-
ever for histonical and social reasons. placing a burden on the suburbs and not
on the townships will have an indirect racial umpdact This 15 because the suburbs
remain predomnantly white and the townships predominaatly black

In Pretorte Cinv Councid v Walher the apphcant’s complaint was that the
council's actions discrininated on grounds of race On 1ts face, the Council’s
policy was neutral on the subject of race It did not expressly differentiate be-
tween white and black ratepayers but imposed more burdensome tanff structures
and debt-cellection policies on the suburbs of Pretona than 1t did on the town-
shups However, its effect. according to the applicant, was to target white resi-
dents and subject them to a burden that black residenis did not suffer The
majonty of the Constitutional Court agreed

It 15 suffivient ior the purposes of this judgment to say that this conduet which dilterentiated
between the treatment of residents of townships which were lmstoncally black areas and
whose residents are st overwhelnunaly black and rusidents m muniapaiives which were
TUSEOTICAiny WLtE Jieds Ind whose 1esidents e sl e REMURED  ville conshiiuw 2
mdirect discrimination on the prounds ol race The iact that the ditferential treatment
was made apphcable to geographcal areas rather than to persons of a particular rave
may mean that the discnmination was not direct but it does not in my view alter the
fact that i the circumstances ol the present case 1t constituted discnmmation  albert
indirect on the grounds of race It would be artificial to make a comparison between an
area known to be overwhelmingly a *black area’ and another known to be overwhelmingly o
wlute area on the grounds of geography alone The effect of apartheid laws was that rdce
and geography were mnextricably linked and the application of a geographical standard
although seem:ngly neutral, may o fact be racially disenimmatory 1n this case 1ts 1mpact
was clearty one which differentiated in substance between black 1esidents and white resi-
dents The fact that there may have been 4 few black residents m old Pretora does not
detract from this '2®

127 See inter alia Bewkes 1 Krugersdorp Transtttonal Local Councd 1996 (1) SA 467 (W) (flat rale m
townships have ndirect ractal inpact not unfur disermun aon because economicaly and socally
Justifiable) Walkcr v Stadsraad van Pretora 1997 (43 SA 189 (T) (flat rate in townships and sciective
enforcement of arrear debts unfur discnimination on basis ol area of residence) Fass Londos Trasitional
Local Councid v Tax Pavers Aciton Qregannation 1998 (10) BCLR 1221 (E) iMlat rate in black argas and
writing-off of unpaid service Lharges but not property assessment rales not unfair tacal discrimimation
based on historical social econgmic and practica] consideration and intended a5 an intenim measure)

™ Sachs I dissented holding that the dilferentiad Iveatment was newther directly nor mdirectly grounded
on race Instead the policy  was based on the identification of objectively delerminable charactenisies
of different geographical areas and not on race There was no direct discnmination on grounds of rac
Nor un my view wds there indirect discimination on the grounds of race simply because whites hved in
one area and blacks i another  Watkor (note 34 above) para 05
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Whereas direct discrimunation appears on the face of a law or conduct if ap
apphcant seeks to 1elv on mdnect discnimmation it will oiten be necessary to
adduce evidence to shew that a4 patticular law or vonduct has discriminatory
eftect or v admumusteied m 4 discriminatory manner bor example 10 Demo-
crate Parny s Munsic of Home Affairs 7 provisions of the Electoral Act 73 of
1998 requining voters to identify themselves using a parvcular bar-coded dentity
document were challenged on the grounds that thev were indirectly diserimina-
tory On their face, the provisions were neutral it was argued but thewr efteet
was to discriminate on ameongst others the grounds of race, age and residence
This argument was based on 4 survey showmg that moest of the potential voters
without the 1equisite 1dentity document were whites, rural dwellers and young
people The Constitutional Court held that there was msufficient evidence to
sustatn an mdirect discnimination challenge to the Act There was nothing (o
show that voters 1n the identified categories had 1n fact registered n smaller
numbers than those outside the categornes Even 1if they had. this may well
have been the result of voter education drives directed at voters outside the
categories, rather than the effect of the Electoral Act

Sy Jordan'® saw an mteresting dissensus among the members of the Consti-
tutional Court on an allegation of indirect discrinmnation A number of chal-
lenges were made against legislation prohibiting prostituuion The essence of the
equality challenge was that the legislation ciminalises only one side ot the trans-
action  the prostitute and not the chent This differentiation amounts, so the
argument went to indirect gender discrinmnation, since most prostitutes are
wonmen But according to the majoriry ot the Constitwtional Court the objection
had to be dismussed

In my view a gender-neutral provision which differentiates between the dealer and the
customer a distinction that 15 Lommonly made by statutes and which 1s justifiable having
regard (o the qualitatuve difference between the conduct of the dealer and that of the
customer and which operates n the legal framework that pumshes both the customer
and the dealer and makes them hable to the same pumshment cannot be sad to be
discrimmatng on the basis of gender simply because the majority of those who happen
to violate such a statute happen to be women '

The ‘legat framework’ referred to 1s the general criminal law which treats a
chent of a prostitute as a socius cnimims and. in terms of s 18 of the Riotous
Assembiies Act 17 of 1956, as a conspirator The fact that in practice no client 15
ever charged as a socius or conspirator 15 not a defect 1n the law but rather in its
enforcement Deficient enforcement s immaterial in conlirmation proceedings
ansing out of a declaration of mvahidity of legislation '*2

The munority of the court saw 1t differently Jt was no answer to the charge of
unfair discrimination to say that a chent could be charged as an accomplice or
conspirator These are forms of indirect eriminal kabihity The primary crime and

2 D moeragte Party v Munester of Home Affairs 1999 (33 SA 254 (CC)
&y Jordan (note 31 above)

" bid para 18 (Ngeobo B

1 tud para 19
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(he prmaiy stignia of bemng a criminal les in otfering sexual ntercourse for
reward not 1a purchasing it ' The express criminalisation of only one side ot
the transaction reflected negative stereotypes of women b sexuality ot the sexuat
double standards’ prevdlent in soctety

the stigmd 15 prejudicial to women and runs along the fault hines of archetvpal presuppost
nens about male and female behaviour thereby fostering gender inequality To the extent
theretore that prostitutes are directly cniminally hable wihiie customers 1t able at all
are only induectly cnimimally lable as sccomplices or Lo conspirators  the harmiul vocial
prejudices against women are reflected and remforced Although the difference may on s
face appear to be a differsnce of form it 15 1 our view a ditterence of substance that stens
from and perpetuates gender stereolypes 1 « manner which causes discimunation The
inference 15 that the primary cause ol the problem 1s oot the man who creates the demand
but the woman who responds to 1t she 1s fallen he 1s at best vinde at worst weak Such
discrimunation therefore hdas the potential to mipair the fundamental human dignity ana
personhood of women '*

(h) Discrimination need not be intentional

There 15 no need for an applicant to show that a law or conduct which has a
discrimimatory effect was intended to discriminate '*° Thus the appiicants have
to show only that they were unfaurly discrimnated against but not that the untair
discrimination was intentional To require the second showing would place an
cnerous burden of proof on an apphcant, particularly n cases where mdirect
discnmuination 1s alleged '™

While 1 ointention 0 diSCIummnale s 004 1ecessdly 0 rove JIseTimiadL « i
intention to discrimunate 15 1elevani to the enquiry whether the discnimunduon
has been unfair As we have seen, one of the factors determining whether dis-
crimination has an unfair impact 15 the purpose of the conduct or action,
whether “its purpose (s mamfestly not directed, i the first instance, at impammng
the complainants bue 1s aimed at achieving a worthy and important societal
goal’ 137 Obviously conduct or action that 1s intended to be discriminatory 1s

23 1nd para 63 (O Regan J and Sachs 3)

"™ fhid para 63

' Walker (nole 34 above) para 43 Note however the apparently contrapy rumarks of he
Constitutionsl Court in Harksen (note 21 1bove) nd6 When i 1926 the provision was inserted into
the 1916 [Insobency] Act there can be no doubl that 1t was directed at property ostensibly owned by
women marned oug of communaty of property 1t could hardfy have been otherwise 4y there were relatively
fuw wonten at that ume who had an independent mcome s purpose was nol aimed al disadvantagimg or
prejudicing women as such 11s langudge was gender neutrul and 4 more women bugan to have thewr own
mneome 1ts el fect applied more frequently to husbands Counsel for Mrs Harksen correctly inmy view dud
nol suggest that s 21 resulted in gender discnmination

"M Gae lor example the provisions of the Aliens Control Act that were conwdered in Nattenal Coalitton
for Gav and Loviion Egrolity  Mintsier of Heme Affars (nole 30 above) The provisions i guestion
granted 4 benelit 1o marned persons In deing so 1t excluded homosexual partners from the benelu Ity
unhkely that the exclusion was intentional bt the legslature s discrimnatory intention or lack of it
irrelevant

"7 lbid para 52
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more likely to be considered unfuir than conduct or action that 1s unmtentionally
discrimmnatory '3

95  AFFIRMATIVE ACTION

Affirmative action means preferential treatment for disadvantaged groups of
people Typically, an affirmative action programme will require 4 member of 4
disadvantaged gioup to be preferred for the distribution of some benefit over
someone who s not a member of that group The grounds of preference are
usually race or gender '*°

Affirmative action programmes can be seen erther as an exception to the right
to equahty or as part of the night to equality The former view sees affirmanive
action as ‘reverse discnmination’, a practice of tavouring those discriminated
agamst (n the past and diserimunating against those favoured n the past The
latter view sees affirmative action as a means 1o the end of 4 more equal society
This view treats equahtv as a long-term goal, to be achieved through measures
and programmes armed at reducing current mequality

The Constitution favours the latter view Affirmative action 15 not an excep-
tion to equality, but 15 2 means of achieving equality understoed 1n 115 substan-
tive Or restitutionary sense Section 9(2) states that ‘equality includes the fuil and
equal emjoyment of all rnghts and freedoms’ and that to ‘promote the achieve-
ment of equality’ affirmative action measures may be undertaken '* Segregation
and apartheid created a political and economic system that favoured some peo-
ple and unfairly discriminated against others This system left a fegacy of in-
equadity which inhubuts the enjoyment and exerase of the constitutional nghts ot
a large number of people 1n South Africa A person who is illiterate, uneducated
or undereducated 15 not in the same position to enjoy the night of freedom of
expression or political right as a person who 1s educated The nght to equality
therefore does mere than simply prohibit discrimination or unequal treatment by
the state or by private individuals It also imposes a positive obligation on the
government to act so as to ensure that everyone fully and equally enjoys all
rights and freedoms

Affirmative action programmes must theretore be seen not as a derogatton
from, but 4 substantive and composite part of the nght to equality "' Differ-
entiation atmed at protecting or advancing persons disadvantaged by unfair

U5 Walker (note 34 abovet para 44 This 15 liosirated by Mowneke (note 69 above) (scgregation era
legislation intentionally discriminatig on ground of rice 15 unfar notwithstanding that the legislation
:E« have umntended benefivial conwequences)

" For exampic the Employment Equity Act 35 ol 1998 auns to redress inequahitics in the public and
private sector labour markets The Act obhiges emplovers 10 lake steps 1o 1ncrease the representanon of
memhbers of so called dewignated groups i their workforee The designaled groups are black people
women and people with disabilities A more recent example 1» (he Broad Bised Black Economic
Empowerment Act 53 of 2003 wiuch aims to rebalance the country s ratially skowed division of economic
power by promoting the cconomic empowerment of all black people mcluding women wnkers vouth
uno%_m with disabibuies and people living i rural aregs {s [}

" Section 8(3) of the 1ntenm Constitution was less unequivgcal aboul whether atfirmabive acton was
part of or an exception to the egquality night

MY Mumstcr of Finance v Van Heordin (niote 13 ibove) para 32
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discrrmination 15 therefore warranied provided the measures are shown to con
form to the nternal test of s 9(2) '** Practicaily this means that when a measure
has been challenged as a violation of the equaltty nght the state or the mnsutu-
uon responstble for the measure can defend 1t by showing that the measure (1)
(argets Persons o1 cdlegories of persons who have been disadvantaged by unfan
discrmnation ' (2) 1s designed to protect and advance such persons or cale
gories of persons and {3) promotes the achievement of equality '*! Once shown
(o be an affirmative action measure (115 not unfarrly discrimmatory even (f the
basts of difterentiation 1s a listed ground '*

Affirmative action 15 justified by its consequences A measure that favours
relatively disadvantaged groups at the expense of those who are relatively well
off 15 not uafarrly discrimunatery because the consequences of such a measure
are in the long run, a more equal society But this means that the measuie
chosen must be mtended to achieve these desirable consequences Though it 15
not possible to predict the future, the measure should at least be more iikely to
achieve the goal of equality than not

Etienne Muremik pointed out that two defferent mterpretations could be at-
tached to the phrase *designed to achueve’ 1n s 8(3) of the intersm Constitution 46
On the one hand it could mean ‘intended’, with the result that affirmative action
measures would noi be reviewable provided that the state can show an mtention
to achieve equality for persons or groups “disadvantaged by unfair discrimina-
uon' Muremnik argued that the better view 1s that the use of the word *designed’
suggests that there should be a rational refatsonship between ends and means In
other words 10 15 necessary 1o show both the puipose of *he programme n
question and that the means selected are reasonably capable of meeting that
purpose This reguires affirmative action programmes to be carefully constructed
to achieve equahty

Mureinik’s view was supported in Pubiic Servants Associatton of South Africa
v Muster of Justice'®” where the High Court held that the words “design’ and
‘achueve’ denotes a causal connection between the designed measures and the
objectives '** In Van Heerden, the Constitutional Court overruled this interpre-
tation, holding that

7 Ibid

¥ Jbyd para 37 The faet that a small number of people who do not gnaify as affitmative action
twnefivianes nevertheless recerve benelits trom 4 scheme does not atfect the scheme 4 vaidity The efticas v
of the schemne should be judged by whether tn overwhelming m yority of members ol the favoured class
are persons designated as disadvantaged by untair exclusion [tud para 40 In Van Heordea the count
upheld a differentiated Parhamentary pension scheme that Favoured post 1994 members ot Parlament ind
wds relatrvely disadvantageous to pre 1994 MPs who remained members alier 1994 The principal basis ol
differents i1on was Tice singe Alrcans could not hive been MPs prior to 1994 However since not 4ll
post 1994 MPs were Afnicans the scheme ended up benehiting some puople not eligible tor firmitive
wuon

" Ind paca 37

4% Itnd paras 31 36

" E Mureimik A Bridge to Where? Introducing the Interiin Bil ol Rights {1994 10 S4SHR T

9T bl Scrvanss Asavctation of Soutlt Africay Mosier of Fsnee 1997 (5) BCLR 557 (T

"% [n Lhe Putiic Servants Association case (id) none of the white muales {all o whom had consider ible
work experience} who fad applied for semior posts 1 the Department ol Justice was wmlerviewed lor the
vacint posiuons The evidence was that the Department was oversupphed with white males and to
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Section %2} of the Constitution does not postulate a standard of necessity between the
legislative choice and the governmental objective The lext requires only that the means
should be designed to protect or advance 1t 15 sufficient if the measure carries a reasonable
ltkelihood of meeting the end To require a sponsor of a remedial measure 1o establish 4
precise prediction of a future oulcome 1s 1o set a standard not required by section 9(2) Such
a am,wcéoia render the remedial measure stillborn and defeat the objective of secuon
82

A liigant defending remedial measures dees not therefore need to show that s
necessary te disfavour one class in order to uplifi another The remedial mea-
sures must be constructed to protect or advance a disadvantaged group and are
not predicated on a necessity or purpose to prejudice or penahse others It is
therefore unnecessary to establish that there 15 no less onerous way in which the
remedial objectsve may be actueved '*°

An affirmative action programme must be designed to protect and advance
persons disadvantaged by unfair discrimination 1n the past In Merala v Unr-
versity of Natal,' an Indian student who had obtamed five distinctions m
matric was refused admusston 1nto medical school The medical school had
decided to hmit to 40 the number of Indian students admtted to its programme
This was because the poor standards of education available to Afnican students
meant that a mernit-based entrance programme would result (n very few African
applicants being accepted into medical school It was argued that because the
Indian community had also been disadvantaged by apartheid, a measure favour-
ing African students over Indian students amounted to unfair discrimination
The court held that the admission policy was a measure designed to achieve the
adequate protection and advancement of a group disadvantaged by untaur dis-
criminahon

address this sttualion a policy had apparently been adopted of not considerng white males for certain
posts when they became vacant Accordmg to the count these achiens though formung part of an
affirmative action programme were haphazard random and overhasty They therefore could not m any
sense be saxd to be designed to or constructed to achugve affirmauve acuon godls The actions therefore
did not constitute measures designad o achieve affimmative acnion and consequently were invalidated as
unfair disertmination based on race and gender

19 Note 13 above para 42

1% Ibid para 43 See aiso Stoman v Monster of Safety and Securiry 2002 (3) 5A 468 (T) in which Van der
Westhwzen J held that an empioyment policy or practice that was haphazard random or overhasty wouid
tack rationahty and would not guanfy as a affirmanve acton measure {or purposes of s %(2) Wiule s %(2)
of the 1996 Constitution did require rational and well planned measures to protect or advance indrviduals
who had been disadvantaged by unfarr discnmunation the aim of such measures (to promote the
achievement of equahty ) was staled 1n somewhat vaguer terms than the emphanc  achievement of

adequate protection and advancement of the intenim Constitution (480H [) These differences (and the

enactmerdt of the Promoton of Equality and Prevention of Unfair Discrimination Act) allowed Van der
Westhuizen | to distingwsh Public Servanis Assoctation (note 147 above} and 1o some exleni part ways
from it The applicant a winte pohiceman had apphed for 3 more semor post He was the best quahfied
candidate but the best quahfied Afnean candidate had been appowmnted 1stead of lam The decision oot to
appourt the appheant was mmobjectionable according to Van der Westhwmizen J because the SAPS was
compiying with the requrements of the Constitution and the Emplovment Equuiy Act 55 of 1998 in
appointng an individual from a group under represented at a particular level in the Service rather than an
individual from a group that was over represented

5% Mowgla v Universtty of Naral 1995 (3) BCLR 374 (D}
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While there 15 no doubt whatsoever that the Indan group was deadedly disadvantaged by
the apartheid svstem the evidence before me establishes clearly that the degree of disad
vantage to which the African pupils were subjected under the four tier system of education
was signtticantly greater than that suftered by therr Indian counterparts | do not consider
that 4 selection system which compensates for this distrepancy runs counter to the provi
stons of s B(1) and 8(2)[of the Intenm Constitution] '*

This aspect of the judgment 1s clearly correct Apartheid society had a distinct
herarchy ol races Whites were at the top, Africans at the bottom and the
coloured and Indian communities were situated in between It 15 perfectly legit-
imate, therefore to apply affirmative action measures in proportion to the de-
gree of disadvantage suffered in the past However, when the effect of a
programme 18 to disadvantage, on the basis of race, people who had also been
vicums of discrimination in the past, the court ought to focus on the second
requirement of the affirmative saction clause and satisfy itself that the programme
18 ranional and carefully constructed so as to achieve equality This the court in
Motala fatled 10 do, accepting the programme as valid simply on the basis that
Africans were more disadvantaged than Indians

96 THE PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION
AcT

Section 9(4) requures the enactment of national legislation to prolubit or prevent
unfair discrimunation, particularly what can be deseribed as *private discrimina-
tion’ — practiced by individuals or mstitutions other than the state and taking
the torm of conduct rather than law Ttem 23(1) of Schedule 6 of the Constitution
provided that the legislation must be enacted within three years of the com-
mencement of the Constitution, that 1s, by 3 February 2000

The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of
2000 15 aimed at fulfiling this requirement The Act was passed by Parhament
and assented to by the President on 2 February 2000 It was brought partally
mto operation with effect from | September 2000 '** The rematning sections of
the Act were brought into effect from 16 June 2003 ***

The Equahty Act 1s an extremely ambitious piece of legislanon, aiming at
nothing less than the “the eradscation of social and economuc inequalities, espe-
cially those that are systemic in nature, which were generated 1n our history by
colomalistn, apartheid and patnarchy, and wiuch brought pamn and suffering to
the great majority of our people” *° It hopes to achieve this aim by (1) prohibit-
ing unfatr discrinundtion, {2) providing remedies for the vicums of unfarr dis-
crimnation and (3) by promoting the achievement of substantive equality

12 g 383

'** Prociamation R34 of 30 August 2000 The sections brought into operation were | 2 3 4(2) 5 6and
29 {with the exception of subsecuon (207 32 33 and 341)

'* proclamation R49 of (3 June 2603

15 Preamble to Lthe Act
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fa) Prevention of unfaiv discrinunation

As far as the Act’s objective of prolibiting unfatr discrimination is concerned
the Act has horizontal apphcation 1n that 11 binds the state and all persons '*® 1t
does not applv to workplace discrimination to the extent that this is covered by
the Employment Equity Act 55 of 1998 '*7 Chapter 2 of the Bill contains a
general prohibitton on unfair discnimunation by the state and private persons
In general, the mterpretation of ‘unfair discimtnation’ m the Act 1s likelv to
track the jurisprudence of the Consiitutional Court dealing with s 9 of the Con-
stitution '°* However now that the Act 1s operational, 1ts rights, duties, proce-
dures and remedies must be relied on to challenge conduct, mn preference to
relying directly on s 9 of the Constitution '*°

Compared to a challenge based on s 9, the Act offers some sigmficant proce-
dural advantages for a complamant First, in so far as state or private conduct 18
challenged,'® the Act shufts the burden of proof once the complainant makes out
a prima facie case of discrimunation '®' The establishment of a prima facie case
requires more than a mere allegation of discimination The complainant must,
to the extent reasonable, produce evidence of discrimination and that evidence
must ¢all for an answer Or, as 1t 18 sometimes put, the complainant must pro-
duce evidence of such a character that, if unanswered, it would justify a reason-
able and fair person to find m the complamant’s favour '%* Much will of course
depend on the aircumstances of the case and particularfy on the knowiedge and
information at the disposal of the respective parties The crucial point, however
15 that once a prima facie case 1s made cut by the complainant the respondent (s
saddled with a Tull onus It will not be sutficient for a respondent tacea with a

%8 Section 5 Person 15 defined to include a juristic person a non junstic entity & group or 4 CALEZOTY
of persons

57 gecnion 5(3) of the Equality Act provides that it does not apply 10 any person to whom and to the
extent that the Employment Equity Act 55 of (998 applies A complainant will therefore not be able to
choose to proceed under one or the other statute Where the Employment Equity Act applies it excludes
the operation of the Equality Act

¥ The Act follows the Constitutional Court Junisprudence by separating the engury into the existence
of discnmuination from the enquiry 1n1o whether the discritmmation 8 unfar

13 6ae on the similar relatonship between s 33 of the Consutunon and the Promouon of
Administrative Jusoce Act 3 of 2000 Chapter 29 below

180 Gection 13 This section does nat apply Lo challenges to the vahdity of faw Conflicts between the
Equalny Act and other laws are dealt with 1 5 52) which provides that the Equality Act prevails over
provisions of laws other than the Consutution or Acts ol Parbament which expressly amend 1t Thas
subsection needs some explanation [t cannot disturb Lhe division of legslative competence entrenched in
the Constitution Tn other words the Equahty Act 1s an ordinary Act of Parliament and not a serm
supreme law  For example the Equality Act cannot prevail over a provincial law that falls within a
Schedule 5 urea of exclusive provincral competence unless the requirements of s 4402} of the Constitution
are met However in accordance with the ordimary rules of statutory tnterpretation the Act umpliedly
repaals eatier laws {commen law and all forms of lewislanon) which canmot be reconciied with 11 Loter
orniginal legslation that seek to amend the Equality Act must do so expressly {ie the specific provision of
the Equalhty Acl thal 15 being amended must be mentioned) 1n order to prevail over i

18! Pnserimination s defined in the Act as an omussion or conduet that directly or mdirectly imposes
burdens oblizatons or disadvantages on or withholds benefits opportumities or advantages from a
person on a prombied ground The probubited grounds are the same as the lhsted grounds n the
Constitution

%2 See CWH Schomdt & H Rademeyer Bewysreg ded (2000} 97 and the authonues referred to there
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prima facie case simplv to rebut the evidence and the argument presented by the
complainant The respondent must persuade the court that discrimmation did
rot take w_mna or that the differentiation did not take place on a prohibited
ground 16

A second advantage of the Act 1s that 1t presumes discrimmation on 4 pro-
mibited and an anaiogous ground to be unfair The Act therefore goes further
than s 9(5) of the Consutution n that 1t also presumes disctimunation on an
analogous ground to be unfair '** However, before the reverse onus on such a
ground 18 triggered 1t must be shown that the discrimination causes or perpe-
tuates systemic disadvantage, or undermines human digmity, ov adversely affects
the equal enjoyment of a person’s rights and freedoms in a serious manner that 15
comparable to discrimunation on a prolbited ground The compiamant will
therefore have to go some way towards estabiishing unfaieness m order to
show discrimination on an analogous ground In primeciple though, the Act dif-
fers from s 9 of the Constitution mn that the respondent always bears the burden
as far as the question of unfairness 1s concerned 165 The Act sets out 1n some
detail how this burden may be discharged The factors listed include the con-
siderations that are taken into account to determine unfairness under s 9(3) of
the Constitution and the cniteria n the hmitation clause of the Bill of Raghts '
In our view 1t 1s sensible to combine the factors It avords the kind of pecemeal
reasoning that occurs when the enquiry into unfairness is divorced from the
lumatations analysis

Thirdly, the Act specifies several mstances of unfair discremuination on grounds
of race zender and disabihitv These are merelv exampies of unfair aiscrnimina
non'®’ but they do assist a complamnant n that 11 cannot be argued that a
specified practice can never amount 1o unfair discnimination For example, the
lists prevent one from arguing that a *system of preventing women from mherit-
mg famiiy property , or “female gemtal muttlaton’ de not amount to unfair
discrumunation

'3 The provision will be extremely difficull to apply ln our view the provison means that an
assessment should be made after all the evidence 15 presented IF the complainant has made out a pritma
facie case and the probabilies are evenly balanced a court should find in tus or her faveur 1l no such
case was made and the probabilities are even the court should order absclution from the instance as s
usuaily the case

154 Section 132}

155 Gection 6 of the Equalty Act prolabits onfar discmnation Discrirunation s defined as
differentiation on prohmbited grounds The prohibiied grounds are listed in the Act There appears to be no
rcom for developing further grounds of discnmmnation I the challenged conduct lalls outside the
protubited grounds (which 1s highly unhikely) the complamant will have to proceed nder the Constilution
and he or she will then bear the burden te show unlairness

1% See 5 14 of the Equality Act The hstincludes the Harksen factors (note 21 abave) Lhe entena of s 36
of the Constitution and some new factors such as whether the discrimination reasonabiy and justifiably
differentrates between persons according 1o objectively determuinable cnterra nttmsic to the activily
concerned whether the discimination 1s systerme in nature and whether and o what extent the
respondent has taken reasonable steps m the crrcurnstances to address the disadvantage which arises from
or 1s related to one or more of the profubiled grounds or (o accommeodate diversity The importance of
context 15 further stressed and 1t 15 made clear that affirmative acthion measures should net considered to be
unfair discrimination

167 The lists of practices are subyect to the general prolubition agamst unfawr discrimnation in s 6 of the
Act This means that the hsts do not linut the scope of the general protubiton
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Fourthly, hate speech harassment'® and the dissemmation of information

that unfairly discriminates are specifically outlawed ' Unlike the listed in-
stances of discrimination on grounds of race gender and disability these prohi-
bitions are not made subject te the general prohibition of unfarr discoimination
In other words for purposes ot the Equality Act 1t 1s not necessary to show for
example that harassment amounts to unfair discnimmation It 1s separately and
specifically prolibited The Equality Act s prohibition of hate speech 15 wider
than the categornies of expression which are excluded from constitutional protec-
uon by s 16(2) ' In tlus regard the provisions of the Equality Act will have to be
Justified under the general limitations clause

(b) Access to pustice

The second objective of the Act 15 to provide access {0 justice and effective
remedhes for the victims of unfair discrimination hate speech and harassment '™
All Magsstrates and High Courts are equality courts for their areas of jurtsdie-
tion and within the monetary himmts of therr jurisdiction '’ However, this does
not mean that any magistrate or judge may hear a dispute that arises under the
Act The intention ts to create special equality courts for the vartous magistenal
areas with experienced or trained staff to deal with equality disputes '”* A parti-
cular magistrate or Judge wili therefore be designated as the presiding officer of
the equality court and a clerk will be appointed for such a court '’* Before the
presiding officer 1s designated no proceedings may be instituted '7°

Broadlv formulated cateseries of persons are afforded standimg to enforce the
arovisiens of he Act These conespond to s 38 ot the Consutubon ana the
Junisprudence outlined m Chapter 4 above will therefore also apply to legal
proceedings under the Equality Act It should be noted that the presiding officer

'*" Harassment 1 the employment context 15 dealt with in the Employment Equity Act and to this
txtent the operation of the Equality Act 1s excluded

"% Sections 10 11 and |2 respectively

17 Section 10(1) provides that no person tnay pubhsh advocate or communicate words based on one
or mate of the prohibited grounds against any person thar could reasonably be vonstrued to demonstrate
aclear miention to  raj be hurtful ¢4/ be harmful or to incite harm (¢} promote or propagate hatred
Compare this with the far narrower hate speech exemption in s 16(2) of the Constitution  incitement of
imnunent violence and advocacy of hatred thal is based on race ethmicity gender or relgion and that
constitutes meitement (o cause harm  See lurther 16 474} in Chapter 16 below

! Chapter 4 of the Equahty Act

"7 Section 16(1) of the Equahty Act

17% See GNR7% of 13 June 2003 designaung certam magistrales courts as equality courts and detining
their areas ol yurisdiction

"™ Sections 16(1)76) Procedures tor the apporntment of clerks and the conduct of equality court
proceedings are detasled v the Promouon of Equality and Prevenuon of Untair Discemminavon Act
Regulanons {GN R764 of 13 June 2003) A Magistrates court siting 4 an Equality Court has the
addwonal remedial Junsdiction provided for in s 21(2) ot the Act including the power to make an award
of compensation which exceeds 1ls normal yunisdiction provided that the order must be conltrmed by a
Judge of the High Court An appedal lrom an equahty court 15 to the High Court and thereafter to the
Supreme Court ot Appeal or directly to the Constitutionzl Court Section 23(3) makes proviston lor a
n___m.w_ appeal from an equahity court (includimg a lower equaiity court) to the Constitutional Court

Section 31
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of an Equality Court may refer a complamnant to another forum, 1f 1t can deal
more appropriately with the matter '

Wide ranging powers of entorcement are afforded to the Equality Courts
including the power to grant mterdicts and to awdard damages to order that
an unconditional apology be made to order the respondent to undergo an
audit of speafic policies or practices or to direct the respondent to make
reguldr progress reports to the court regarding the implementation of the
court s order '’ Vartous remedies mav be combined n order to ensure effective
rehef to a successful complamant While the Act does not create any criminal
offences the presiding officer may duirect the clerk of the Equahty Court to refer
a matter to the Dhirector of Public Prosecutions for the mstitution of crinunal
proceedings ' This may be done, for example, when hate m%mmo: amounts to
crumen mjuria or harrassmeni amounts to indecent assauit '’

fc) Promotion of equality

The third objective of the Act, the promotion of equality, 1s deait with in Chapter
5 The chapter sets out a hist of positive duties placed on the siate to develop
substantive equahty and address unfair discnmination The development of ac-
tion pians, codes of practice, internal mechamsms and mformation campaigns
are foreseen '* Similar sorts of responsibilities are placed on pnivate persens
who directly or ndirectly contract with the state or who exercise a public
power 181 Byven commpanies, partnerships, clubs and other associations may be
requred by regulations to prepare ‘equahity plans or to abide by prescribed
vodes of practice or 2 1EpOIL Lo A DOAY ON Melstres 10 promoie equality

Ten lists of practices are annexed to the Act in a Schedule, relaung to dis-
cnmunation 1t labour and employment, educatton, health care services and ben-
efits housing accommeodation, land and property, insurance services, pensions,
partnerships, professions and bodies, provision of goods, services and facilities
and clubs, sport and assoctations These lists are intended to illustrate and em-
phasise some practices which may be unfair and the state 1s called upon to pass
legislation and other measures to address them '** The lists merely seem to
confirm that the general principle {the prohibition agamnst unfair discrimwaiion)
15 applicable to conduct of private persons in the sectors mentioned above, but
some specific practices such as ‘red-limng’'® and the refusal of membershup of a
private club on a protubited ground, are specified

'™ Section 20(3)

1™ Section 21(2)

'8 Section 21(2)¢n !

'™ See further s 28( 1} If unfair discrinznaton on grounds of race gender or disability played a partin the
commssion of an oflence this must be regarded as an aggravating circumsiance for purposes ol senlence

 Section 25

¥ Section 26

"2 Section 27(2)

"' Secnion (1)

™ Red hmng 15 the refusal by financial institutions to lend money for the purchase of property o
particular neighbourhoods Legislavon o combai the problem of red ining and o require the provision
of housing finance to low and medium income earners has been introduced See the Home Loan and
Mortgage Disclosure Act 63 of 2000
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