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6.1 THE STAGES OF INTERPRETATION

Constitutional interpretation is the process of determining the meaning of a
constitutional provision. More narrowly, for purposes of Bill of Rights cases,
the aim of interpretation is to ascertain the meaning of a provision in the Bill of
Rights in order to establish whether law or conduct is inconsistent with that
provision. Interpretation therefore involves two enquiries: first the meaning or
scope of a right must be determined, then it must be determined whether the
challenged law or conduct conflicts with the right.

This chapter is principally concerned with the first of these enquiries — de-
termining the meaning of the rights in the Bill of Rights.! The provisions of the
Bill of Rights sometimes protect certain kinds of activities or they demand the
fulfilment of certain objectives. Sometimes they do both. The first type of provi-
sion places a negative or defensive obligation on the actors that it binds while the
second type places positive obligations on those it binds. A right may therefore

¥ The interpretaucn of legislation to give effect 10 the Consuturton and the Bill of Righls is considered
m 3 47a) m Chapter 3 above.
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61-62 The Bill of Rights Handbook

be mmfringed by luniting protected actrvities or by failing to fulfil a positive ob-
igation - For example, 1If pornography 1s a form of expression that 1s protected
by the right to freedom of expression in s 16, a law that prohibits violent or child
pornography 1s an mfringement of this nght * If the nght to vote in s 19 requires
arrangements to be made to allow pnisoners who cannot attend a polling station
to exercise their right to vote, a falure to make such arrangements will be a
violation of the nght * In the first example, interpretation mnvolves determining
what 1t 1s that the right protects (1s pornography ‘expression™) In the second
example, interpretation nvolves determiming what 1t 1s that the rnight requires
someone {in this case, the state) to do

The second enquiry — whether law or conduct 1s n conflict with a right —
wvolves the interpretation of the challenged law or a determmation of what the
challenged conduct amounts to or what its effects are Thereafter, one must
determine whether there 1s conflict between the law or conduct and the Bill of
Raghts

62 INTERPRETATION OF THE BiLL OF RIGHTS

As with ordinary language, the meaning of a constitutional provision depends on
the way 1t has been used > Much of constitutional interpretation s therefore
about establishing the context within which a particular constitutional provision
must be given meamng Sometimes the context 15 obvious (or at least uncontro-
versial) and the meaning of the prowision 1s unlikely to give nise to a dispute °
Other provisions are however quite likely to be the subject of argument about
their proper meamng This 1s because m some cases, provisions are the result of
political compromises made dunng the drafimg process, and were therefore left
dehberately vague or open-ended Other provisions, notably the rghts in the Bill
of Rights, are formulated n general and abstract terms Ther application to
particular situations and particular circcumstances will necessarily be a matter
for argument and controversy

2 n respect of postive obligations s 7(2) provides that the State must respect protect promote and
fulfil the nights m the Bill of Rights and s 237 prowides that all constitutional obhigations must be
petformed dibigently and without delay

* De Reuck v Director of Public Prosecutions { Witwatersrand Local Drwston) 2004 {1) 5A 406 {CO)
paras 47 8

* August v Electoral Commission 1999 {3} SA 1 {CC) para 16 ( the nght 1o vote by 1ts very nature
1mposes posiive obligations upon the legislature and the executive

Ludwig Wettgensiein Phulosophical Investgations (1953) GEM Anscombe (1rans) 43 the meaning of &
word 1+ 1ts use 1 the anguage

® Katla v The Master 1995 (13 SA 261 (T) The Constitution does not only deal with lofty ideals and
principles 1t has many provisions on mundane matters  Van Digkchorst J gave the example of s 106(2) of
the intenim Constitunon which provided that Bloemfontein 1s the seat of the Appetlate Division But even
the interpretation of such mundane provisions of the Constitution may be 4 matter of controversy and
disagreement  Suppose that the name of Bloemfonlem 15 changed by the mumeipal anthontes 1o
Mangaung Would this vielate the Constitution?

T Necessarily means that controversy and the need to argue about and eventually come to a decision
about the proper mnterpretation of the provisions of the Bill of Rights 15 unavoidable The nghts are not
formulated as detaied sets of rules designed to deal with specific envisaged situations Rather the Bill of
Rights iays down as Ronald Dworkin puts it general comprehensive moral standards that government
must respact but leaves 1t to statesmen and jodges to decide what these standards mean 1n concrete
circumstances  Life s Dommon (1993) 119
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What then are the 1ules, principies and methods that apply to the interpreta-
tion of the Consutution? The Constitution 1tself does not prescnibe how it should
be iterpreted Section 39 contams an mnterpretation clause which pertains to the
Bill of Rights and s 239 contains certain definttions which apply to the mter-
pretation of the Constitution as a whole However, the mstructions contained in
s 39, mportant as they may be, are themselves sufficiently abstract to require a
great deal of interpretation ® As for s 239, 1t defines only three terms ‘national
legsslation’, *organ of state’ and ‘provincial legislation’ Because the interpreta-
tion, apphication and limitation of fundamental rights 1s not (indeed, cannot be}
regulated completely by the text of the Constitution, the Constitutional Court
has laid down guidelines as to how the Constrtution 1n general and the Bill of
Raghts 1n particular should be interpreted These guidehnes are discussed 1mme-
diately below Section 39 s discussed in 6 4 below

63 THE PoINT OF INTERPRETATION A GENERCUS AND PURPOSIVE
INTERPRETATION THAT GIVES EXPRESSION TO THE UNDERLYING VALUES OF
THE CONSTITUTION

(a)} The role of the texy

The obvious starting point for determiming the meaning of a provision of the Bill
of Rights 1s the text itself In the very first judgment of the Constitutronal Court,
8 v Zuma, Kentnidge AJ warned against underestimating the umportance of the
text

While we must always be conscious of the values undertying the Constitution, 1t 1s none-
theless our task to interpret a written instrument T am well aware of the fallacy of
supposing that general language must bave a single objective meamng  Nor 1s 1t easy to
avoud the influence of one s personal intellectual and moral preconceptions But 1t cannot
be too strongly stressed that the Constitution does not mean whatever we might wish 1t to
mean We must heed Lord Wilberferce's reminder that even a constitution 1s a legal
mstrument the language of which must be respected If the language used by the lawgiver
15 1gnored 1n favour of a general resort to ‘values the result 18 not Interpretation but
divination I would say that a constitution ‘embodying fundamental principles should
as far as w5 language persuts be gven a broad construction

However, constitutional disputes can seldom be resolved wath reference to the
literal meaning (sometimes called the ‘ordinary’ or ‘dictionary” meamng) of the
Censtitution’s provisions alone The Constitution provides a complex frame-
work for the exercise of state power, a framework with both procedural and
substantive elements Particularly when it comes to substantive prescriptions
such as the rights o the Bill of Rights, the Consttution 15 abstract and open-
ended 1n much of s formulation This means that constitutional interpretation
unaverdably mvolves more than the determinauon of the literal meaning of
particular provisions In fact, even when there 15 an apparently self-evident literal

* Por example 5 39(1) requires a court mterpreting the Bill of Rights to promote the values that
underhe an open and democratic society based on human dignaty equality and freedom  There can be few
mstructions mere i need of interpretation than this

* 8 v Zuma 1995 (2) $A 642 (CC) para 17 {emphasis ongmal)
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meanng that can be given to a constitutional provision the proper interpreta-
von of the provision may entail looking beyond that meaning

In § v Makwanyvane, the Consttutional Court (quoting Kentndge AJ 1n
Zinna) adopted the following approach to the iterpretation of the Biil of Rights

whilst paying due regard to the language that has been used [an mterpretation of the Bill of
Rights should be] generous and purposive and give expression to the underlying
values of the Consututon '®

What Kentridge AJ had stressed in Zwma 1s that interpretation of the Censtitu-
uon must be grounded mn the text uself and that the text sets the hmits of a
feasible mterpretation '! If there 15 an evident and plain meaning of a provision it
cannot be 1gnored m favour of a ‘generous’ and ‘purposive’ account of the
provision’s meanmng But, by contrast, the dictum in Makwanvane emphasises
that while the hteral meaning must be taken into account (given ‘due regard’) 1t 1s
not necessanly conclusive To put 1t another way, 4 hiterat meaning will be an
acceptable interpretation of a provision only if 1t accords with a ‘generons’ and
‘purposive’ tnterpretation that ‘grves expression to the underlying values of the
Constitution’ It 1s clear that the Makwanyane passage better describes the Con-
stitutional Court’s mierpretative practice On a number of occasions the Conrt
has preferred ‘generous’ and ‘purposive’ interpretations to contrary interpreta-
tions based on the hteral meaning of a provision 2

(B) Purposive interpretation

Purposive interpretation 1s aimed at teasing out the core values that underpin the
listed fundamental nghts 1n an open and democratic society based on human
dignity, equality and freedom and then to prefer the interpretation of a provision
that best supports and protects those values [n this regard the Constitutional
Court has approved the following statement by the Canadian Supreme Court 1n
R v Big M Drug Mart Lid

The meatung of a nght or freedom guarantesd by the Charter was to be ascertained by an
analysis of the purpose of such a guarantee, it was to be understood, in other words n the
light of the interests it was meant to protect In my view, this analysis s to be undertaken,
and the purpose of the nght or freedom 1n question 15 to be sought, by reference to the
character and larger objects of the Charter {of Rights and Freedoms] itself, to the language
chosen to articulate the specific nght or freedom to the istorical origins of the concepts
enshnined, and where applicable, to the meaning and purpose of the other specific nghts

¥ S v Makwanpane 1995 (3) SA 391 (CC) para 9

' See Mosencke J in Daniels v Campbeil NO 2004 (5) SA 331 (CC) para 83 (language of the texl nat
infinitely malleable )

2 For exatnple m Sanderson v Attornev General Easiern Cape 1998 (2} SA. 38 (CC) paras 20-24 the
court came to the conclusion that despite contrary wdications 1n the text the night Lo be tried within a
reasonable time protects both iral and non tnal related interests of the accused Perhaps the most
comroversial exampie of the use of genercus 4nd purposive nlerpretation to teach 4 conclusion al odds
with the apparent Iteral meaming of the text 15 .5 v Malungu 1995 (3) SA 391 (CC) The case 1s discussed m
detail n & 3¢c) below See also 5 v Twala 2000 (1) 3A 879 (CC} para 17 (change 1n language of provision
between interim and 1996 Constitution not mdicative of change 10 meaning 1f the language in 1ts context
does not require this)
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and freedoms with which it 15 assocrated within the text of the Charter The interpretation
should be a generous rather than a legahstic one ammed at fulfilling the purpose of the
guarantee and securing for individuals the full benefit of the Charter s protection !

Purposive interpretation tells us that once we have 1denufied the purpose of a
night in the Bill of Rights we will be able to determine the scope of the nght A
right that has the purpose of protecting value or mterest X will not be infringed
by a law that harms Y But the identification of the values or nterests protected
by the nghts in the Bill of Rughts ts a difficult task Take, for example, the nght
to free expression (n s 16 What value does it protect, what 1s (ts purpose? It may
be that the only value of free expression 1n a society 15 that it encourages poliical
debate If that 1s so then lttle or no purpose would be served by protecting
pornography from censorship laws If, however, the right to freedom of expres
ston 15 also underpinned by the values of personal self-fuifilment and autonomy
(the 1dea that being able to read and see and say what one pleases will encourage
individuals to exercise independent judgment on what 1s valuable to them), then
pornography may well fali within the scope of protection afforded by s 16 '*

The purposive appreach to interpretation therefore inevitably requures a value
Judgment to be made about which purposes are important and protected by the
Constitution and which are not It 1s, however, not a value judgment to be made
on the basis of a judge’s personal values

Ttis  avalue judgment which requires objectively 1o be articulated and Wentified regard
being had to the contemporary norms aspirations expectations and sensitivities of the
Namiblan peeple a5 expressed i 113 national instintens and 1ts Constitution and further
having regard to the emerging consensus of values n a civiized international community
{of which Namibia 15 a part) which Namibians share This 15 not a static exercise It 1s a
contnually evolving dynamic What may have been acceptable as a just form of punish
ment some decades ago may appedr to be mamfestly mhuman or degrading oday Yes-
terday's orthedoxy might appear to be today’s heresy '*

It must also be emphasised that while the values referred to have to be objec-
tively determined by reference to the ‘norms, aspirations, expectations and sen-
sitivities of the  people’ they may not be derived from or equated with public
opinton '® In § v Makwanyane, the Constitstional Court held that, while public
opimon may be relevant, 1t 1s in 1tself no substitute for the duty vested in the
court to interpret the Constitution Thus 15 so for two reasons If public optnion
were to be decisive, the protection of rights may as well be left to Parhament,
which after all has a mandate and 1s answerable to the pubhic Also, the very
reason for establishing the new legal order, and for vesting the power of judicial
review of all legislation 1n the courts, was to protect the rights of minonties and
others who cannot protect therr rghts adequately through the democratic

Yy Big M Drug Marr Led 1985 (8 DLR (dth) 321 395-6 cited m Zuma {note 9 above) para 15
__“ See further the discussion in 16 1 and 16 2 in Chapter 16 below
Mahomed CJ 1n Ex parte Aiiorne) General Namibia In Re Corporal Punishment by Organs of State
1991 (3) SA 76 (NmSC) 91D-F
"% See § v Williams 1995 (3} SA 632 (CC) paras 367
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process.’” If the court was to attack too much significance to public opinion, it
would be unable to fulfil its function to protect the social outcasts and margin-
alised people of our society, the ‘worst and the weakest among us. '8

Purposive interpretation is helpful in that it recognises that the interpretation
of the Bili of Rights invoives a value judgment. Ultimately, however, it does not
prescribe how the value judgment is to be made. The making of this judgment is
central to the exercise of interpreting the Bill of Rights. We now turn to the other

principles and methods of interpretation in search for an answer te this problem.

(¢} Generous interpretation

Generous interpretation is inierpretation in favour of rights and against their
restriction. It entails drawing the boundaries of rights as widely as the language
in which they have been drafted and the context in which they are used makes

possible,
In S v Zuma. the Constitutional Court approved of the following passage from a
judgment of Lord Wilberforce in Minister of Home Affairs ( Bermuda)} v Fisher: s

{A supreme constitution requires] a generous interpretation . . . suitable to give lo indivi-
duals the full measure of the fundamental rights and freedoms referred to . . . .*°

Generous interpretation was put to decisive use in S v Mhlungu, where the
Court referred again to the dictum of Lord Wilberforce and added:

A constitution is an organic instrument. Although it is enacted in the form of a statute it is
sui generis. It must broadly, liberaily and purposivtly be interpreted 5o as to avoid [what
Lord Wilberforce called] ‘the austerity of tabulated legalism’ and se as to enable it to
continue to play a creative and dynamic role in the expression and the achievement of
the ideals and aspirations of the nation, in the articulation of the values bonding its people
and in disciplining its government.?!

Generous interpretation was then used by the majority of the Court in
Mhiungu to support an interpretation of s 241(8) of the interim Constitution
that allowed persons involved in cases pending at the commencement of the
Constitution to rely on the rights in the interim Bill of Rights. This was in spite
of the apparently clear literal meaning of the provision:

'? See Christian Education South Africa v Minister of Edueation 2000 (4) SA 757 (CC) para 25: *1t might
well be that in the envisaged pluralistc society members of farge groups can more easily rely on the
legislaitve process than can those belonging to smaller ones, so that the latter might be speciatly reliant on
constitutional protection, patticularly if they express their beliefs in a way that the majorily regard as
unusual, bizarre or even threatening.’

1% Makwanyane (note 10 above) para 83, A theory of interpretation known as ‘process theory’ {see, for
example, the exposition of J Ely Democracy and Distrust (1980)) sees a Constitutional Court nol a3
counter-majoritarian, but as supplementing the democralic process by, among other things, assisting
marginalised groups to enforee their rights. The Constitutional Court has, on several occasions (see ajso
Willinms {note 16 above) para 48) referred Lo its special role in the prolection of the “worst and the weakest
amongst us’, recognising that it has a duty to assist those who are unable to protect themselves adequalely
throngh the democratic process.

1% Zuma (note 9 above) para 14.

* Minister of Home Affairs ( Bermuda) v Fisher [1980} AC 319 {PC) 328-9.

2 Mhfungu (note 12 abovey para 8.
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241.(8} All proceedings which immediately before the commencement of this
Constitution were pending befare any court of faw, including any tribunal or re-
viewing authority established by or under law, exercising jurisdiction in accor-
dance with the law then in force, shall be dealt with as if this Constitution had
not been passed: Provided that if an appeal in such proceedings is noted or
review proceedings with regard thereto are instituted after such commencement
such proceedings shall be brought before the court having jurisdiction under this
Congtitution.

According 0 a minority of the Constitutional Court, the ordinary meaning of
the language used in s 241(8) was to be preferred. According to Kentridge AJ,
“There are limits fo the principle that a Constitution should be construed gener-
ously o as to allow to all persons the full benefit of the rights conferred on them,
and those limits are to be found in the language of the Constitution itself . . . .
Section 241(8) of the Constitution provides expressly that pending cases shall be
dealt with as if the Constitution had not been passed. When the language is clear
it must be given effect . . . . With all respect to the judges who have taken a
different view I find it difficult to see what meaning other than that which [ have
suggested can reasonably be given to the language used.’” The majority of the
court .wo::m_ this to be too narrow and legalistic an approach. According to the
majority:

An interpretation which withholds the rights guaranteed by Chapter 3 of the [interim)

Constitution from thoese involved in proceedings which fortuitously commenced before

the operation of the Constitution would not give to that chapter a construction which is

"most beneficial to the widest amplitude’ and should therefore be avoided if the language
and context of the relevant sections reasonably permits such a course.??

. In effect, the majority held that, where the text reasonably permits, a broad
interpretation should be preferred over a narrow interpretation, if the result of
the latter would be to deny persons the benefits of the Bill of Rights.

While it is all fair and well to ensure that individuals get the full benefit of the
Bill of Rights, the Mhlungu judgment does not explain why this requires a gen-
erous tnterpretation of constitutional provisions. It becomes particularly proble-
matic when the other principles and rules of constitutional interpretation point
toa different, narrower, meaning of a provision. The use of generous interpreta-
tion in such cases may lead to a strained interpretation of the text, despite the
attempt of the majority in MhAlungu to require generous interpretation to con-
form to the ‘language and context of the relevant sections’. It may also run
counter to the court’s commitment to purposive interpretation. The purpese of

M :UE para 78 (per Kentridge Af, Chaskalson P, Ackermann ! and Didcott } concurring).
It Ibid para 9 (per Mahomed J, Langa J, Madala I, Mokgoro I and O'Regan J concurring).
Makwanyane (note 10 above) para 9, note 8, See also Soobramoney v Minister of Health { KwaZulu-
Naral) 1998 {1} SA 765{CC) para 17: *The purposive approach will often be one which calis for a generous
mierpretation 1o be given to a right to ensure that individuals secure the full protection of the Bill of
Rights, but this is not always the case, and the context may indicate that in order to give effect 1o the
purpose of a particular provision “a narrower or specific meaning” should be given to it." See lurther
Dawoed v Minisier of Home Affairs 2000 (1) SA 997 (C), 1036-7.
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a constitutional provision may mdeed be a narrow one, in which event a broad
or generous interpretatien would produce a different outcome from a purpostve
interpretation. The Constitutional Court 15 aware of this posstbality, but has
not indicated explicitly how 1t would resolve such a tenston. The resolution of the
conflict will depend on the rationale behind the court’s commitment to generous
mterpretation.

It may be argued that generous interpretation simply recogmses that a su-
preme constitution cannot be nterpreted 1n the narrow and legalistic way in
which statutes tend to be construed under a system of Parliamentary supremacy.
This possibility may be discarded immedaiely. Generous interpretation does of
course result in a difference in approach between constitutional and statutory
interpretation but this does not explain why the generous approach is adopted in
the first place. In any event, the courts are well aware that the interpretation of a
supreme law requires a different approach to that adopted when interpreting
ordinary legislation?> and it would be fanciful to suggest that generous interpre-
tation is merely a reminder of a basic principle of constitutional theory.

A more plausible explanation is that the existence of a general limitation
clause (as is the case in the Canadian and South African Constitutions) permits
a court to adopt a broad construction of the right n the first (interpretative)
stage of the enquiry, then 1o require the state or the person relying on the validity
of the infringement to justify the infringement in the hmitation stage of the
litigation. Viewed in this light, the generous approach dictates that, when con-
fronted with difficult value judgments abouy the scope of a right. the court
should not expect the applicant to persuade it that a right has been wiolated.
Instead, it should be prepared to assume that there has been a violation and call
on the government to justify its laws and actions.’® However, there are indica-
trons that the Constitutional Court 1s not following this approach.>” The court
has been unwilling to extend the protection afforded by the rights to an indefinite
and unforeseeable number of activities. It seems as if the court will always choose

* See Chaskalson P n Makwanyane (note 10 above) para 5 Seealso Mahomed AJ in § v Acheson 1991
(2) 8A 805 (NmHC), BI3B 'The Constitution of a nation 1s not simply a statute which mechanicaily
defines the structures of government and the relations between the government and the governed Tiis 4
“mirror teflecting the natonal soul”, the idenuficalion of the ideals and aspirations of a nation, the
arueulation of the values bonding its people and disciphning its government The spint and the tenor of
the Consutviion must therefore preside and permeate the processes of judicial interpretation and judicial
discretion * The courts have expressed doubt as to whether the common-law presumptions of slatutory
interprelation apply to the interpretation of the Constitution See Mbebe v Chatrman, White Cormussian
2000 (7) BCLR 754 (Tk), 769G and the anthoriiies referred to there The courts have also not followed the
“constitutional” methads an order to interpret statates In Derby-Lewry v Charman, Amnesty Commuttee of
the TRC 2001 (3} 5A 1033 (C}, the Cape High Court rejected the submussion that a ‘purposive’ approach
and one benevolent to the applicant should be adopted The court held that 1t had 1o Interpret the statute
as it stands according to established prineiples of interpretation, of which legislatve purpose, (as distinct
[vom ntent) was one This meant that where the language was less than clear, the court could have regard
to the overriding purpese in order to establish legislative mtent

% Support for this rationale may be found in Zuma (note 9 above) para 21 and, more expheitly, the
..:n_%ds: of Ackermann J in Ferretra v Levin NO 1996 {1} SA 984 (CC) para 82

27 The best proof of ths 15 the debate on the meaning ol the nght to freedom berwesn Ackermann J {a
right not to have obstacles to possible choices placed i your way} and the other members of the
Constitutzonal Court {a nght to physical iberty) i Ferreira {1bud}
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to demarcate the right m terms of its purpose when confronted with a conflict
between generous and purposive interpretation.” If this 1s so, the notion of
generous interpretation does not contribute much to constitutional mterpreta-
tion.

(d} Context

The meaning of words depends on the context m which they are used. The
provisions of the Constitution must therefore be read in context n order to
ascertain their purpose.” ‘Context’ here has a narrower and a wider significa-
non. The wider sense of context is the historical and political setting of the
Constitution. The narrower sense is the context provided by the constitutional
text 1tself.

(0 Historical contexy
faa} Political history

South Africa’s political history plays an important role in the interpretation of
the Constitution.™ The Constitution is a consequence of and a reaction to South
Africa’s history. One of the purposes of the Constitution is a desire that there
shouid be, in the words of Mahomed J, ‘a ringing and decisive break with the

past’*' A purposive interpretation will therefore take this history and the desire

not to repeat it into account when determining the meaning of a constitutionai
provision:

the Censtitution 1s not simply some kind of statutory codification of an acceptable or
legrtimate past It retains from the past only what 1s defenstble and represents a radical and
decisive break from that part of the past which s unacceptabie It constitutes a decisive
break from a culture of Apartherd and racism to a constitutienally protected culture of
openness and democracy and umversal human rights for South Africans of all ages, clagses
and colours There 15 a stark and dramatic contrast between the past in which South
Alfnicans were trapped and the future on which the Constitution ts prenused. The past
was pervaded by mequality, authoritananism and repression. The aspiration of the future is
based on what 1s ‘justfiable 1n an open and democratic society based on freedom and

2 See, further, South African Nawonaf Defence Force Union v Muuster of Defence 1999 (4) SA 469 (CC)
para 28 {court adopting a generous interpretation without much explanation or yustification)

" See. for example, Sanderson v Attorney-General Eastern Cape (note 12 above) para 19 “1t15 not wselul
(o attempt a universally valid interpretation of a word so vague ['charged’ 11 5 25({3)fa} of the interim
Canstitution] and which therefore derives much of 1ts content and meaning from the particular context 1o
which 1t 1s used® Context features strongly throughout the Judgment of Kriegler ) See also his judgment 1n
Fedsure Life Asswrance Lid v Greater Johannesburg Transmonal Metropoluan Councif 1999 (1) SA 374
(CC) para 170 on the meamng of the words ‘based on’ ‘In the case of such a protean phrase a resort to
waouma.. definitions 15 futile Colovrless words must denve their meaning from their context’

We focus here on interpretation of the Bill of Raghis but political history tends to be even more
mportant in structure of government hitigauon, whete 1t often provides direct and decisive guidance for
the interpretation of the Constitution See for example Executive Councl, Western Cape v Munster of
1..%%529.. Affarrs 2000 (1) SA 661 (CC) para 44

Mhlungu (note 12 above) para &
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equality”. 1t is premised on a legal culture of accountability and transparency. The relevant
provisions of the Constitution must therefore be __Em:uﬂoa s0 as to give effect to the
purposes sought to be advanced by their enactment.”

The use of historical interpretation is well illustrated by the Constitutional
Court’s judgments dealing with the equality clause. In Brink v Kitshoff NO the
Constitutional Court held that:

As in other national constitutions, s 8 [of the interim Constitution] is the product of our
own particular history. Perhaps more than any of the other provisions in chapter 3, its
interpretation must be based on the specific language of s 8, as well as our own constitu-
tional context. Qur history is of particular relevance to the concept of equality. The policy
of aparthzid, in law and in fact, systemavically discriminated against black people in all
aspects of social life. Black people were prevented from becoming owners of property or
even residing in areas classified as ‘white’, which constituted nearly ninety percent of the
landmass of South Africa; senior jobs and access to schools and universities were denied to
them; civic amenities, including transport sysiems, public parks, libraries and many shops
wete also closed to black people. Instead, separate and inferior facilities were provided. The
deep scars of this appalling programme are still visible in our society. It is in the light of that
history and the enduring legacy that it bequeathed that the equality clause needs 10 be
interpreted.?

{bb) Drafting history

Statements by politicians made during the negotiations and drafting process,
sometimes called the ‘ipse dixit’ of the political role players, are of little value
in the interpretation of the Constitution. In §' y Makwanyane. the Constitutional
Court quoted with approval the following passage from a Canadian judgment:

[Tjhe Charter [of Rights and Freedoms] is not the product of a few individual public
servants, however distinguished, but of 2 maltiplicity of individuals who played major roles
in the negotiating, drafting and adoption of the Charter. How can one say with any
confidence that within this enormous multiplicity of actors . . . the comments of a few
federal civil servants can in any way be determinative. >

2 Shabalala v Attorney General of the Transvaal 1996 (1) SA 725 (CC} para 26, Compare however
Mphahlele v First National Bank of SA Ltd 1999 (2) SA 667 (CC) para | §: ‘simply because a praclioe was
established during the apartheid era does not, without more, render it bad or unconstitutional’.

3* Brink v Kitshoff NO 1996 (4) $A 197 (CC) para 40. Section 9 prohibits ‘unfair discrimination’,
requiring 1 court to interprel what forms of law or conduct fall within the scope of the prohibition. One of
the factors to be taken inte account n this interpretation is histozical. In Harksen v Lane NO 1998 {1) A
M0 (CC) para 52, the Constitutional Court held that, when determining whether discrimination is unfair,
one of the factors that must be taken into account is whether 1he complainant sufferad in the past from
patierns of disadvantage. See also Pretoria City Council v Walker 19988 {2) SA 363 (CC) paras 45-8;
National Coafition for Gay and Lesbian Eguality v Minister of Jusiive 1999 (1) S8A 6 {CC) para 6l; Fedsure
Life Assurance Lid v Greater Johannesburg Transitional Metropolitan Councit 1999 (1} 5A 374 (CC) para 2.
See, further, 9.1¢/5) in Chapter 9 beiow, See also the historical interpretation given 10 the phrase ‘detention
without trial’ in s 12{1){&) in De Lange v Smuts NO 1995 (3) SA 785 (CC), discussed in 12.1{d) in Chapter
12 below. History does not only mean the grand sarrative of apartheid and its demise but also more

dane matters engaged during the constitutional transition. See, for example, See also Minister of
Defence v Poisane 2002 (1) SA 1 {CC) (the words ‘“There is a single national prosecuting anthority in the
Republic™in s 179(1) when read in their historical comext’ do not mean ‘exclusive’ or ‘only’ but denote the
singular, ‘one’; the phrase refers to the unification of exisiing public prosecution authorities under 2 single
authority and does nat prohibit a separate system of military justice).

¥ Mafweanyane (note 10 above) para 18, quoting Reference re section 9412} of the Motor Vehicle Act
{ British Columbia) (1986) 18 CRR 30 49,
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The Constitutional Court then added that

Our Constitution is also the product of a multiplicity of persons, some of whom took part
in the negotiations, and others who as members of Padiament enacted the draft. The same
caution is called for in respect of the comments of individual actors in the process, no
matter how prominent u role they might have played.*

The ipse dixit of the negotiators should be distinguished from background
matertals compiled during the drafting process. In international law, similar
material is referred to as the ‘travaux preparatoires’ or ‘preparatory work’ of a
treaty and can be taken into account in the interpretation of the treaty.”® The
Constitutional Court does attach some significance to such documents when
interpreting the Constitution. In § v Makwanyane, the court stated that

[oJur Constitution was the product of negotiations conducted at the multi-party negotiating
process. The final draft adopted by the forum of the multi-party negotiating process was,
with few changes, adopted by Parliament. The multi-party negotiating process was advised
by technical committees, and the reports of these committees on the drafts are the equiva-
lent of the travaux preparatoires, relied upon by the international tribunals. Such back-
ground material can provide a context for the interpretation of the Constitution and. where
it serves that purpose, | can see no reason why such evidence should be exciuded. The
precise nature of the evidence, and the purpose for which it may be tendered, will determine
the weight to be given to it,”

The court then added that the background materiats, including the reports of
the various Technical Committees,*® provided that they are clear, not in dispute
and relevant, may be useful to show why particular provisions were or were not
included in the Constitution. In Makwanvane, these materials were used to show
that, by deliberately leaving the right to life unqualified, the framers intended to
leave the question of the constitutionality of the death penalty for the Constitu-
tional Court to decide,* _

The Makwanyane criteria are not a substantial barrier to the introduction of
background materials." As long as the document was officially recognised, as
most refevant and useful documents usually are, it is hard 1o imagine how its
content can be piaced in dispute. As for the relevance of the materials, the

* Makwanyarie (note 10 above) para 8.
36 . . - -

Article 32 of the Vienna Convention an the Law of Treaties (1969): "Recourse may be had to
supplementary means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion . . " The ‘travaux preparatoires’ are the record of the dralting of a treaty.

- Makwanyane (note 10 above) paras 17-18.

Technical Committees were groups of advisors {predominantly lawyers) who advised the political
negotiatars n_.u:bm the CODESA, MPNP and Constitulional Assemnbly procesdings. See, penerally,
:mwmnz Ebrahim The Soul of a Nation: Constitution-Making in South Africa (1998)

o Mukwanyane (note 1) above) in 33.

As _,m_:. as statutory interpretation is concerned, the generai rule is that evidence of the circumstances
Ezocan___:m the adoption of a statule is not permissible. See Christian Lawyvers Association of
$4 v ___\_«S:__m« of Healti 1998 (11) BCLR 1434 (T}. In this case, the High Court followed a similar,
restriclive approach, to the admission of background evidence aimed al assisting the court with the
interpretation of the word “everyone” in s |1 of the Constitution. McCreath J even referred to a principle of
contract law that requites the defendant to be apprised of the background material on which the piaintff
will seck to rely.
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inciusion of a particular formulation of 4 constitutional provision means that a
competing formulation was left out (or perhaps that there was no other formula-
tion) All constitutional arguments are therefore attempts to explain why a par-
ticuiar provision was or was not (ncluded in the Constitution and background
material that assists such an attempt will always be relevant However while the
historical angle will always be worth explonng, the weight of background ew-
dence will seldom be decisive *'

(1)  Textual context

When t comes to the nterpretation of particular provisions of the Bul of Rights,
the courts use the other provisions of the Constitution and the Bill of Raghts to
provide a further context for the interpretation of individual provisions of the
Bill of Rights ** Tn other words, nghts must not only be understood m their
social and historical context, but also n their textual setting ** Contextual inter-
pretation 1n the latter sense 15 also called *systematic” interpretation Systematic
mnterpretation recognises that the Constitution 15 the document as a whole and
that 1t should not be read as if 1t consisted of a senes of ndividual provisions
read 1n solation ** The duty to read provisions agamst the context of the Con-
stitution as a wheole also requires courts to harmonise the various provisions and
give effect to them **

Not surpnisingly, the Constitutional Court has made extensive and decisive use
of contextual interpretation In S v Makwanyane, the court treated the right to hfe,
the nght to equahty and the nght to dignity as together giving meaning to the
prolubition of cruel, inhuman or degrading treatment or pumshment n s 11(2)
of the mterrm Constitution *® The fact that the death sentence was imposed mn
very few cases for murder (243 m the five years preceding the Makwanyane deci-
ston) when a large number of murders were committed (according to police statzs-
tics there were more than 100 000 murders during the same period), made

* See for example the use of background matenal by Ackermann J tn Ferrerra (note 26 above) para 46
to show that the right to freedom and secunity of the person entails two separate (ndependent but related
nghts The critena laid down by Chaskalson P in Makwanyane (note 10 above) are not discussed

2 Makwanyane (note 10 above) para 10 see also Soebramoncy (noie 24 above) para 16 Walker (note 33
above} para 26

3 Government of the Republic of Seuth Africa v Grootboom 2001 (1) SA 46 (CC) para 22

* In Executrve Council Western Cape (note 30 above) the Constitutional Court held that the rule of
statutory interprelation that two subsections dealing with the same sobject matter should be read together
15 also apphcable to constitutional wnterpretation The rule the Court stated 15 consistent with the
purpesive approach to constitutional interpretaiton: In our view 1t 15 more accurately descnbed as o
mamfestation of the systematc method of interpretation

* United Democratic M t v Presdent of the Republic of South Africa ( No 2} 2003 (1) SA 495 (CC)
para 83 It was contended that there 1s an irreconcilable 1ension between subsection {1} which refers to
Scheduie 64 and subsection (3} which states the requirement that the electoral system must result n
general m proportional representation A court must endeavour Lo give effect to all the provisions of the
Consttution It would be extraordinary to conclude that 4 prowsion of the Constitution cannot be
enforced because of an icreconcilable 1ension with another provision When there 1s tension the courts
musi do ther best to harmonise the relevant provisions and give effect to al! of them Sections 157(1) and
(3) must thus be read together in the context of the Constituuon and the section as a whole

4 Makwanyane (note 10 above) para 10 note 11
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the imposition of the sentence arbitrary and resulted in an mfringement of the
right to equahty The same arbitrariness also made the imposition of the sentence
cruel The fact that the death sentence permits killing and 15 an 1nfringement of
the right to hfe also indicates that it 1s a cruel, inhuman and degrading punish-
ment

Sumlatly 1 Ferterra v Levin® the majority of the Constitutional Court, n
interpreting the right to freedom of the person (s {1(1) of the mterim Constitu-
tion, now s 12{1)) attached considerable significance to the fact that the prowi-
ston finds 1ts place alongside prohbitions of ‘detention without tnal’, torture’
and ‘cruet, inhuman and degrading treatment before reaching the conclusion
that the primary purpose of the right 1s to protect "physical hberty’ The structure
of the mtertm Bill of Rights and the detailed formulation of the different nghts
were found to militate against an expansive nterpretation of the nght to free-
dom Also, the fact that limitations of the nght to freedom of the person were
subject to the additional requirement of ‘necessary’ m the general limitation
clause of the interim Constitution, indicated that the section 15 cencerned with
freedom of an ‘higher order’ than the other freedoms, the himitations of which
are not subjected to such an onerous test The textual context of the nght to
freedom of the person therefore persuaded the majonty to reject the broad
defimtion attributed to it by Ackermann J

In the Gauteng School Educarion Bill case® the petitioners argued that s 32(¢)
of the mnterim Constitution (the nght te education) meant that every person
could demand from the state the night to be educated n schoois based on a
common culture, language or religion In responding to this argument, Ma-
homed DP, who wrote for the Consututional Court, made decisive use of con-
text

Considered 1n context there 1s no logical force in the construction favoured by the pet

tioners If a person has the nght to basic education at public expense n terms of [s 32/q /]
and 1f he or she has the nnght to be instructed in the tanguage of his or her choce n terms of
[ 32(5}], why would there be any need to repeat m [s 32(¢}] the nght to education at public
expense through a common language? The object of subsection f¢) 15 to make clear that
while every person has the rnight to basic education through instruction i the lunguage of
hts or her choice those persens who wani more than that and wish (o have educational
wmstitutions based on a special cuiture language or religion which 1s common have the
ireedom to set up such mstitutions based on that commenality, unless it 18 not practicable

Thus interpreted section 32{c} 15 neither superfluous nor tautologous It preserves an
important freedom The constitutzonal entrenchment of that freedom s particularly mm

portant because of our special lustory imhated duning the fifties 10 terms of the system of
Bantu education From that penod the State acuvely discouraged and effectively prohibited
private educational mstitusions from establishing or contimuing private schools and insisted

7 Ferrerra (note 26 above) paras 1704

** Ibid At para 69 of the judgment Ackermann J defined the right to freedom as the resdual nghts of
indviduals (where such or sumilar nghts are not protected elsewhere 10 Chapter 3) not 10 have  obstacles
_M.m possible choices and activities  placed in their way by the State  See further 12 1/H) i Chapter 12

low

* Ex parte Gauieng Provwmctal Legistature n re Dupute Concerning the Comstituttonaluy of Certawn
Provisions of the Gauteng School Education Policy Bill 83 of 1995 1996 (3) SA 165 {CO)
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that such schiools had to be estabhished and administered subject to the control of the State
The execution of those pohicies constituted an invasion on the nght of mdividuals
association with one another to establish and continue at their own expense thewr own
educanonal institutions based on their own values Such tnvasions would now be const
twtionally impermissibie n terms of section 32¢¢) ¥

In one of us most controversial uses of contextual nterpretation, i Soob a-
money v Mnister of Health { KwaZulu-Natal), the Constituttonal Court held that
the night to hife (s 11} did not impose a positive obligation on the state to provide
Iife-saving treatment to a cntically dl patient The court held that the positive
obligations of the state to provide medical treatment were expressly spelled out
in 5 27, and that the court could not interpret the right 10 Ihfe to impose addi-
tional obligations that were inconsistent with s 27 °'

Contextual nterpretation 1s undoubtedly helpful, but 1t must be used with
caution The first danger 15 to use context to hmut rights instead of to interpret
them The Bl of Rights differs from most other consututional texts n that 1t
envisages a two stage approach first interpretation and then hmitation The
balancing of rights against each other or against the publhic interest must take
place n terms of the critera lard down m s 36 In the first stage, context may
only be used to estabhsh the purpose or meamng of a provision >

The second danger 15 that contextual interpretation may be used as a shortcut
to ehminate ‘irrelevant fundamental nights In accordance with the principle of
constitutional supremacy, a court must test a challenged law or conduct against
ali possibly relevant provisions of the Biil of Rights, whether the applicant refies
on them or not Contextual mterpretation siould not be used to 1dentsfy and
focus only on ‘the most relevant nght **

* Jinud para §

*! Seobramoney (note 24 above) para 15

%2 For this reason the approach of the Court in Bernsicon v Bester NO 1996 12) SA 751 (CC) para 67 10
the interpretation of the nght to privacy cannot be supported According to the Court [tlhe truism that
1o ight 1s to be considered as absclute implies that from the outset of interpretation each right 1s already
limited by every olher nght accrwing to anolher citizen [n the context of privacy this would mean that it s
only the mner sanctum of a person such as his her family Iife sexual preference and home envitonment
which 15 stuelded from the eroston by conflicing nghts of the commumiy

*) But see contra the approach of Chaskalson P 11 Soobramoney (note 24 above) § v Lawrence 1997
{4) 5A 1176 (CC) para I The Consntution deals with unequal treatment and discnmination under section
B(2)[[C] but that section was not rehed apen by the appellant m the present case ) Osman v dirorne)
Generol Transvaal 1998 (4) SA 1224 (CC) fn 2 funce the appellants did not place reliance on a specific
fundamental right m the High Court 1l was not open to them to raise 1t hefore the Constitutional Court
especially smoe no notice was given and neither party was prepared for 1t) There 1s httle that 4 court can
do when the applicani mistakenly challenges the incorrect stalutory proviston as was the case in Lawrence
paras 71 81 and Eust Zulu Motors v Empangenii Ngwelezane Transitional Councif 1998 (2) SA 61 {CC)
When the applicant challenges the correct statutory provision but with reference to the wrong
fupdamental nght this should be pownted owt 1o the parties and they should then be allowed 10 make
subrmissions on the 155ue
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Interpretation of the Bill of Rights
39.(1) When interpreting the Bill of Rights, a court, tnbunal or forum-—
(a) must promote the vaiues that underlie an open and democratic society based
on human dignity, equality and freedom,

() must consider internationat law, and
(c} may consider foreign law

(2) When interpreting any legeslabon, and when developing the common law or
customary law, every court, tnbunal ar forum must promote the spint, purport and
objects of the Bilt of Rights

{3} The Bill of Rights does not deny the existence of any other nghts or freedoms
that are recogrised or conferred by common law, customary law or legisiation, to
the extent that they are consistent with the Bil

(a) Section 3%(1)

Section 39(1) requires an (nterpretation that promotes the values which underlie
an open and democratic society based on human digmty equality and freedom
It seems that the society referred to 18 not necessanly the current South African
society, but an abstract and ideal one In other words, an exercise 1s required that
1s analogous to that of ascertaiming the boni mores or legal convictions of the
commumty n the law of delict ** Despite the importance of context, the every-
day realities of South African society will therefore not feature as much m the
mterpretative stage of fundamental nights analysis, when the scope of the right 1s
deterrmined They may prove to be decisive at the stage when the constitution-
ality of hmutations of the night 1s considered *°

Section 39(1) refers to the use of public mternational law and foreign law In
S v Makwanyane, the Court stated that both binding and non-binding pubhc
mternational law may be used as tools of mterpretation

Enternational agreements and customary miernational law provide a framework within
which [the Bill of Rights] can be evalvated and understood and for that purpose
decisions of tnbunals dealtng with comparable instruments such as the United Nations
Commtiee on Human Rights the Inter Amencan Comoussion on Human Rights and the
European Court of Human Rights and 1n appropriate cases reports of specialised agencies
such as the Internationai Labour Orgamsation may provide guidance as to the correct
interpretation of particular provisions >°

* The legal comvictions of the commumty cannot be established by expert evidence 115 for the court to
say what they are More reahstucally the court after considering all the facts will form an ntmtive
opinIon as to whether the defendant should have acted which it will then pusbify by mvoking the legal
convictions of the commumity as nterpreted by 1self  a pohcy decision 1s called for P Boberg Law of
Deficr {1984) 214

% Compare however S v Diamun 1999 {4) SA 623 (CC) para 55

% Makwanyane (note 10 above) paras 36-7
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These remarks make 1t clear that the Constitution permuts reference for pue-
poses of mterpretation to miternational human rights law 1n general *7 It 1s not
confined to instruments that are binding on South Africa *® The fact that South
Africa 1s at present party to relativelv few international human rights agreements
1 therefore not an obstacle to (nvoking mternational human nghts law for the
purposes of s 39(1) Section 39(1) nvokes public international law primarily for
the purpose of mterpretation of rights and for determiming their scope, not for
proving their existence

It should be noted that s 39(1) states that courts ‘shall’ constder applicable public
mnternational law, but *may’ consider foreign law *° There 15 an injunction to con-
sider applicable mternational law, but not to consider foreign law In fact, i its
early jurisprudence the Constitutionat Court seldom referred to public interna-
tronal law, with the exception of the junsprudence of the European Court of Hu-
man Rights *° Those references to mternational iaw that are made donotappear to
be as persuasive to the Constitutional Court as comparative forer gn case law

The Constitutional Court held, in § v Makwanyane,®' that comparative hu-
man rghts junsprudence will be of great importance while an indigenous ju-
1sprudence 1s devefoped However, added the Court, foreign case law wall not
necessanly provide a safe guide to the interpretation of the Bill of Rights In
another case, the Constituuonal Court expressed 1ts concerns tn this regard as
follows

Comparative research 15 generally valuable and 15 all the more so when dealing with
problems new to our junsprudence but well develaped 1n mature constitunionai democra

ctes Both the intenm and the final Constitutions moreover mdicate that comparative
research s either mandatory or advisable Nevertheless the use of foreign precedent
requires circumspection and acknowledgement that transplants require careful manage

ment Thus for example one should not resort to the Barker test or the Moru apptroach
without recogmsing that our society and our crimunal justice system differ from those m
North America Nor should one, for instance adopt the assertion of nght requirernent of

%7 The court reached 1ts conclusion with reference to the work of Joha Dugard {see footnote 36 of the
Judgment} According to Dugard s 39(1) does not merely requite a court to consider treaties 1o which
South Afnca 1s a party or customary rules that have been accepted by Sounth Afncan courts bt also to—
{a) mternauonal conventons whether general or particuiar establishing rules expressly recognised by the
contesiing states (4) international custom a5 evidence of a general practice accepted as law rc) the
general pnnciples of law recogmzed by civihzed nanons {4) judicial decisions and the teaching of the most
highly qualified publicists of the vanous nations as subsidiary means for the determunation of rules of law
Dugard argues that such a conclusion follows logically from the use of the term public international law
withous qualification s s 39(1} and 10 give maximum effect to the otherwise incomplete catalogue of nghis
in the Bill of Rights See J Dugard The Role of International Law in Interpretng the Bill of Raghts (1904}
t0l S4LHR 208

* Binding mternational Jaw has greater persuasive force since the lawmakers of the Constitution
should not lightly be presumed to authorise any law which nught constitute a breach of the obligations of
the State in terms of [such] nternational faw  See Azaman Pevples Orgamsation ( AZAPO) v Presdent of
the Republic of South Africa 1996 (4) SA 671 {CC) para 26 Dawood (note 24 above) 10344

* See Sanderson (nole 12 above) para 26

% South African courts seldom refer 1o public internanonal law even though some forms of
international law (notably customary mternational law) are according to s 232 part of the law of the land
See however the extensive exammation of intemnattonal law 1o tecent decisions such as Grootboom (note 43
above) paras 26-33 and 75 Minster of Health v Tv Action Campaign (23 2002 (5) SA 721 (CC) and
Kaunda v President of the Republic of South Africa 2004 (16) BCLR 1009 {CC)

! Note 16 above para 37
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Barker without making due allowance for the fact that the vast majenity of South African
accused are unrepresented and have no conception of a night to a speedy trial To deny them
rehief under section 25(3) « } because thev did not assert their nights would be to strike a2 pen
through the nght as far as the most vulnerable members ol our society are concerned [t
would be equallv unrealistic not to recoguse that the admipisiration of our whole crimimal
justice system mcluding the law enforcement and correctional agencies are under severe
stress at the moment %

Despite these remarks, many of the Constitutional Court's decisions read like
works of comparative constitutional law ** Extensive reference 1s almost always
made to the legal posiions m other open and democratic societies

(b) Sectron 39(2)

Section 39(2) has little to do with the interpretation of the Constitution, but
concerns the mterpretation of statutes and the development of the common
law and customary law While the section does not concern the ‘interpretation’
of the Constitution, 1t 15 crucial to the ‘application’ of the Constitution Section
39(2) should therefore be read with s § — the applcation clause — since 1t
provides for indsrect application (sometimes called ‘the permeating effect’) of
the Bill of Raghts to the law The indirect apphcation of the Bill of Rights 1s
discussed (n Chapter 3 above

% Sanderson (note |2 above) para 26 Several High Court judges have also cautioned agamst use of
foreign law because of the different contexts wathin which other constitutions were drafted the different
social structures and mulicu existing 1 those countries as compared with those in this country and the
different historical backgrounds against which the vanous consttutions came mto being  Park Ross v
Drrector Office of Serious Economic Offences 1995 (2) SA 148 {C) L60H See also Qozelent v Mamster of
Law and Order 1994 (3) SA 625 {E), 633F-G Berg v Prokureur Genieraal van Gauteng 1995 {11) BCLR
1441 {T) 1446 Shoebalala v Attorney General of Transvaal 1995 (1) SA 708 (T) Potgieter v Kthan 1996 (2)
SA 176 (N} In Makwgnyane (note 10 above) para 109 Chaskalson P stated that the margin of
apprecration doctrine of the European Court of Human Rights has the effect of reducing the comparative
value of the Court s junsprudence But as pointed out by Ackermann J in Natnonal Coahtron for Gav and
Lesbun Equality v Mimister of Justice (note 33 above) para 41 this reasoming only applies when the
European Court finds no violaton of the Evropean Convention When the Court does find a
contravention despite affording o member state a margin of appreciation the findmg 15 all the more
persuasive [n Langemant v Mouster of Safety and Securiy 1998 (3) SA 212 (T) Roux J dechned (o take
acconnt of demsions of Canadian and United States courts on legal recogmion of homosexual hife
partnerstups to which he had been referred by counsel because as he put 1t [ know notiung about the
hierarchy of these Courts (3161) But since foreign decistons can only provide substantive reasoning in
suppott of a conclusion the hierarchy of courts in foreign junisdictions {or even whether a judgment that 1s
relied on 1s a majorty or minenty decision) 1s wrelevant

% See for example the judgment of Ackermann J in fose v Munster of Safety and Security 1997 {3) SA
786 (CC) The value of the extensive comparative analysis of constituizonal remedies undertaken by
Ackermann J {which considers the position in the United States Canada Sntan Trimdad and Tobage
New Zealand Ireland India S0 Lanka and Germany) was questioned by Knegler 3 In my respectful
view 1013 netther necessary nor prudent to range as wide as does Ackermann J i hus judgment 1 dechne to
engage in a debate about the menits or otherwise of remedies devised by junisdictions whose common law
refating to remedies for civil wrongs bears no resemblance to ours and whose constitutional provisions
have but a passing similanity to cur s 7(4)¢aj [of the interim Consutution]
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fc) Section 39(3)

Section 39(3) confirms that the Bill of Rights does not prevent a persen from
relying on rights conferred by legislation. the common [aw or customary law. But
since the Bill of Righis is supreme law, such rights may not be inconsistent with
the Bill of Rights.

For example if the right against self-incrimination {s 35(3)(}} is only available
to persons accused in criminal proceedings. nothing prevents a person in any
other proceedings from relying on his or her common law right agatnst self-
incrimination to the exteni that the right is available. Or, tf a person may not
invoke the Bill of Rights to obiain a remedy when that person is refused accom-
modation 1n an hotel, nothing would prevent the person from seeking a remedy
in the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of
2000.

6.5 OTHER Provisions oF THE CONSTITUTION

The Preamble may be used in the interpretation of the substantive provisions of
the Bill of Rights. Some of the general provisions contained in Chapter 14 of the
Constitution may also be relevant. Finally, s 240 provides that ‘in the event of an
inconsistency between different texts of the Constitution, the English text pre-
vails’.
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