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7.1 'THE GENERAL LIMITATION SECTION
(a) Introduction: the nature of a general limitation provision

Constitutional rights and freedoms are not absolute. They have boundaries set
by the rights of others and by important soctal concerns such as public order,
safety, heaith and democratic values. In the South African Constitution, a gen-
eral limitation section — s 36 — sets out specific criteria for the justification of
restrictions of the rights m the Bill of Rights."

! The section applies only to the hmmtation of the rights in the But of Rughts Provisions elsewhere in
the Constitution thai durectly or indirectly grant nghts cannoi be lLmuted by reference to s 36
Van Rooyen v 5 (General Council of the Bar of South Africa Intervering) 2002 (5) 5A 246 (CC) para 35
{judicial independence not subject to hnmtation)
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7.1 The Bill of Rights Handbook

‘Limitation’” is a synonym for ‘infringement’ or, perhaps, “justifiable infringe-
ment’. A law that limits a right infringes the right. However, the infringement
will not be unconstitutional if it takes place for a reason that is accepted as a
Justification for infringing rights in an open and democratic society based on
human dignity, equality and freedom. In other words, not all infringements of
.E:amEnEm_ rights are unconstitutional. Where an infringement can be justified
m accordance with the criteria in s 36 it will be constitutionally valid.

It must be emphasised that the existence of a general limitation section does
not mean that the rights in the Bill of Rights can be limited for any reason. It is
not simply a question of determining whether the benefits of a limitation to
others or to the public interest will outweigh thé cost to the right-holder. If rights
can be overridden simply on the basis that the general welfare will be served by
:.uo restriction then there is little purpose in the constitutional entrenchment of
rights.? The reasons for limiting a right need to be exceptionally strong. The
South African Constitution permits the limitation of rights by law but requires
the limitation to be justifiable. This means that the limitation must serve a
purpose that most people would regard as compellingly important.> But, how-
ever important the purpose of the limitation, restrictions on rights will not be
Justifiable unless there is good reason for thinking that the restriction would
achieve the purpose it is designed to achieve, and that there is no other ‘realis-
c.ow__whme.m:mw_n. way in which the purpose can be achieved without restricting
nghts.

2 .wng. Dworkin Taking Rights Seriowsly (1970) chap 7. The point of rights, according 1o Dworkin, is
to protect individuals against certain decisions that a majority might want to make, even when that
majonty acts in what it takes to be the general intersst. Dworkin’s inffuential metaphor explaining this
effect of rights is that tights are ‘trumps’. Individual rights trump or outweigh collective goals. No matter
:2,__. important a collective goal it cannot be pursued in a manner that violales individual rights. The
linitation section in the South African Bill of Rights tells us that, while rights will usually trump collective
mow_wv there are occasions when rights must give way to overridingly important social concerns.

. Denise Meyerson Rights Lintited {1997) 36—43.

8 v Manamela 2000 (3) SA 1 (CC) para 12
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(k) The two-stage approach

The Constitution provides for the limitation of fundamental rights by way of a
general limitation section. It is ‘general’ because it applies to all the rights in the
Bill of Rights and provides that all the rights may be limited accerding to the
same set of criteria.” In this regard, the Constitution differs from many other
bills of rights and international rights instruments, For example, the United
States Constitution does not have a limitation clause at all.® The German Bill
of Rights, on the other hand, does not have a general limitation clause but
attaches specific limitation provisions to many of the fundamental rights.” A
similar structure is found in many of the international human rights instru-
ments.® The principal model for the South African Bill of Rights is the Canadian
Charter of Rights and Freedoms which contains a list of rights and a general
limitation clause governing the limitation of those rights.”

One consequence of the inclusion of a general limitation section in the Bill of
Rights is that the process of considering the limitation of rights must be

% It is, however, difficull 10 apply the geceral limitation clause to rights with internal demarcations or
gualifications that repeat the phrasing of s 36 or that make use of similar criteria. For example, s 33(1)
which provides, inter alia, a right to lawful and reasonable administrative action will be violated by
unlawful or unreasonable administrative action. It is hard to think of a way of justifying such
admimistrative action as a ‘reasonable’ limitation of the right, or of argning that it is ‘in terms of law of
general application’. There are similar problems with the application of s 36 to the equality clause (see
9.2(¢) in Chapser 9 below), to the occupational freedom right in s 22 (see Chapier 22 beiow) and to the
property right (see 25.3(g) in Chapter 25 beiow). In First National Bank of SA Lid tla Wesbank
v Commissioner, South African Revenue Services 2002 (4) SA 768 (CC), the Constituiional Court
acknowledged the difficulties of applying the limitation clause to 2 violation of s 25(1) but found it
unnecessary to decide the question whether the property right could ever be justifiably limited. The
positive aspects of the socic-economic rights in ss 26 and 27 (rights to reasonable measures to achieve
progressive realisation of ihe listed goals) are also imappropriate for Hmitations analysis. See Khosa
v Minister of Social Devélopmeny 2004 {6) SA 505 (CC) which tested legislation restricting a social welfare
benefit to citizens against the criterion of ‘reasonableness’ in s 27(2) and not against the limitation section.
Repeating the move it employed in First National Bank, the court acknowledged the difficulty of applying
8 36 to the socio-economic rights but expressed no defimitive opinion on the issue (paras 83-4). See,
furiher, 6.6 in Chapter 26 below. On demarcations of rights, see 7.4 further below.

® Limitations are established by means of interpretation of the right by the courts. For example, the First -
Amendment to the US Constitution provides simply that ‘Congress shalt make no law . . . abridging the
ireedom of speech’. This does not mean that the right is absolute. Over the years, the US courts have held that
the government can justifiably pass laws prohibiting obscene speech, defamation, fighting words, words
creating a clear and present danger to public order and misleading or false advertising. See 5 Woolman
‘Limitations’ in M Chaskalson et al (eds) Constitutional Law of Soutk Africa (1996, 3 rev 1998) para
12,1 e Hid). '

? For exampie, art 2(1) of the German Basic Law: ‘Everyone shall have the right to the free development
of his personality in so far as he does not violate the rights of others or offend against the constitutional
order or the moral code’.

? Such as the International Covenant an Civil and Political Rights, 1966 and the European Convention
on Human Rights. For exampie, art 18(3) of the Covenant permits limitation of the freedom to manifest
one’s religion or beliefs if the limitations are *ptescribed by law and are pecessary to protect public safety,
order, health, or morals or the fundamental rights apd freedoms of others”.

? The imitation cause is s |, which provides that ‘the rights and freedoms set out in . . . [the Charter] are
subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and
democratic society’. The influence of the Canadian model on the drafting and interpretation of the South
African limitation section is surveyed by Woolman (note 6 above) 12-6-12-%.
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distinguished from that of interpretation of the rights.'® As was pointed out in
Chapter 2 above, in direct Bill of Rights litigation, once the preliminary issues
have been cleared out of the way, the court asks two questions. The first is
whether a right in the Bill of Rights has been infringed by law or conduct of
the respondent. The second (which necessarily depends on a positive answer to
En.n..mﬁ question) is whether the infringement can be justified as a permissible
limitation of the right."” This is the two-stage analysis of identifying an infringe-
ment of rights and evaluation of the justifications for the infringement.

We also saw in Chapter 2 that the first stage of the analysis is principally a
matter of interpretation of the provisions of the law and of the Bill of Rights.
The court must determine the scope of the rights by a process of interpretation
and must ascertain whether the right has been infringed by the challenged law or
conduct. The arguments required and any evidence that is needed will have to be
brought by the applicant. If the court finds that a right has been infringed, the
nom_uou.ami (usually the state, but sometimes the person relying on the validity of
the legislation) may then seck to demonstrate that the infringement of the right is
nevertheless permissible in terms of the criteria for a legitimate limitation of
rights laid down in s 36.”% Even if the respondent makes no attempt to discharge
its ‘burden of justification’,”* the court must nevertheless consider the possibility
E.ﬁ a limitation of rights is justifiable. This was the approach of the Constitu-
tional Court in National Coalition for Gay and Leshian Equality v Minister of
Justice."* Despite the fact that the respondent Minister indicated that he would
abide by the decision of the Constitutional Court and did not attempt to defend
the _ms_m that were in question, the court mero motu and at considerable length
considered whether a limitation argument could be made in favour of the laws. !’

10 i1 alsa Permiils a ‘generous’ interpretation to be given to the rights at the first stage of analysis. See,
_.E.En_m m,.w« c} in Chapler 6 above. As Halton Cheadle explains it, the courls ‘should engage in rights
analysis [ie, the first stage] on the vnderstanding that there is no need to shape the contours of the right in
order 1o m.ﬁnon.n:oams pressing social interests’, “Limitation of Rights’ in H Cheadle et al South African
ﬁﬁﬁ:ﬁ&a&. Law: The Bill of Rights (2002) 6989,

In Christian Mm_.:qu:.oa South Africa v Minister of Education 2000 {4) SA 757 (CC) the Constitutional
Court showed that it was willing to depart from the two-stage approach to rights and their limitation in
order to avoid having to decide the question whether a right has been infringed. The court declined to
aom_@o whether a law prohibiting corporal punishaent in schools was a violation of the right of freedom of
_.,n_ﬁm_o_”. and the right to practice a religion m community with others. Instead, it went directly to the
_E.:B.:Em clause. It heid that, on the assumption for purposes of argument that the rehgion rights had
been infringed, the infringement would be a permissible limitation of the nghts.

It must be said thai this is an extremety artificial way of deciding a case. The balancing exercise required
by the limitation clause cannot be accurately carried out with only a *hypothetical’ violation of rights on
oue side of _._K,mom__n, Moreover, when the case is decided on the basis of an assumption rather than a
holding m&ﬂ a right has been limited, the entire discussion of the justifiability of the imitation becomes a
vﬁﬁMﬂoﬁ exercise with no precedential value.

¢ Christion Education move makes a reaj rance i j ision i
aaNNAOQ ooy ppea; in the majonty decision in Jordan v § 2002 (6} SA

“u S v Makwanyane 1995 (3) SA 391 (CC) para 102.

E.o:m.e Greater Germiston Transitional Local Council 2001 (4) SA 491 {CC) para 19. In Minister of
Home Affairs v National Institute for Crime Prevention and the Re-integration of Offenders ( NICRQ ) 2004
Gw_hwn:,ﬂ 445 AOO.V para 34 the court described it as an ‘onus of 4 special type’.

s National Coalition for Gay and Leshian Equality v Minister of Justice 1999 (1} SA 6 (CCh

Ibid paras 33-57. See also Paillips v Director of Public Prosecutions. Wirwatersrand Local Division
2003 (3) SA 345 (CC) para 20 (absence of evidence and argument from the state in favour of justification
does not exempt the court from the obligation to conduct a justification analysis).
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In more recent cases, the Constitutional Court has indicated that only a cursory
form of limitation analysis needs to be undertaken in cases where the respondent
puts up a half-hearted or inadequate case for justification'® or where the respon-
dent clearly shares the view of the applicant that the law in question is uncon-
stitutional.!” In such cases, it seems, it is unlikely that there will be much to be
said in favour of the law’s justifiability and a court does not need to devote much

energy to the issue.'®

There is an additional important difference between the first stage of consider-
ing the interpretation of a right and the second stage of considering the justifia-
bility of a limitation of that right. The question whether an infringement of a
right is a legitimate limitation of that right frequently involves a far more factual
enquiry than the question of interpretation. Appropriate evidence must often be
led to justify a limitation of a right in accordance with the criteria Jaid down in s
36. A court cannot determine in the abstract whether the limitation of a right is
‘reasonable’ or ‘justifiable in an open and democratic society based on human
dignity, equality and freedom’. This determination often requires evidence (such
as sociological or statistical data) about the impact that the legislative restriction
has on society.'” Where justification rests on factual and/or policy considerations
the respondent must put such material before the court. Failure to do so may
lead to a finding that the limitation is not justifiable.?® In this regard rule 31 of

16 See § v Stepn 2001 {1) SA 1146 (CC) paras 32-36.

1?7 Soe § v Niemand 2002 (1) SA 21 (CC) para 26 and Moise (note 13 above) paras 20-2i.

'8 Indeed, in Satchwell v President of Republic of South Africa 2002 (6) SA 1{CC} para 26 the court devoted
0o energy at all to the issue and simply accepted (in a single sentence) the respondents’ concession that the law
in question was wnjustifiablg, The concession is probably explained by the fact that the law had been found to
be unfair discrimination. There is, as we argue in %.2(¢) in Chapter9 below, not much pointin trying to justify
unfair discrimination. Much the same explanation can be offered for the sketchy treatment of the limifation
issue in J v Director-General: Departrent of Home Affairs 2003 (5} SA 621 (CC) para 15,

1% Sometimes the purpose of a limitation and the relationship between the limitation and its purpose will
be self-evident. En such cases, agcording te Cameron J in § v Meaker 1998 (8) BCLR 1038 (W), there is 5o
need for a mountain of statistics and reports to support a limitation argument. A ‘common sense analysis’
of the purpese and need for legislation and of the ‘social or economic miliev” giving rise to the legislation
would suffice (1047A-G. This appreach allowed the court {o uphold a reverse onus presumption in road
traffic legislation as a justifiable fimitation of the right to be presumed innocent, on the streagth of an
alfidavit from the acting director of the Johannesburg Traffic Management Service, testifying to the
‘practical importance and necessity” of the presumpition.

2 pfoise (note 13 above) para 19: ‘If the government wishes to defend the particular enaciment, it then
has the opportunity — indeed an obligation — 10 do so. The obligation includes not only the submission of
legal argument but placing before court the requisite factual material and policy considerations. Therefore,
although the burden of justification under section 36 is no ordinary onus, failure by government to submit
such data and argument may in appropriate cases tip the scales against it and result in the invalidation of
the challenged enactment’. See also Philfips v Director of Public Presecutions 2003 (3) SA 345 (CC) para 20.

Prince v Presidens, Cape Law Society 2002 (2) SA 794 (CC) was, according to the minority judgment of
Ngeebo 1, an example of such a case. The court had 1o decide whether a failure to provide an exemption
for religious vse of prohibited drugs was a justifiable limitation of the right to freedom of religion. This
required evidence that “all religios uses of cannabis by Rastafari and in any circumstance pose a risk of
harm regardless of how 15 is used and that a religious exemption cannot be granted without undermining
the objective of the statutes. Such Facts were necessary in this case because of, first, the constitutional
requirement that in linmuting the constitutional rights regard must be had to less restrictive means that are
available to achieve the purpose of the hmitation; and second, the constitutional commitment ta 1olerance
which calls for the accommodation of different religious faiths if this can be done without frustrating the
objectives of the government’ {para 57).

In NICRQ (nete 13 above), the court noted that there are some cases ‘where the concerns to which the
[liemting] legislation 15 addressed are subjective and not capable of proof as objective facts. A legislative
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the Constitutional Court’s 2003 Rules?! makes provision for the introduction of
factual material which is relevant to the determination of the issues before the
court provided that the facts are common cause or otherwise incontrovertible; or
are of an official, scientific, techmecal or statistical nature and capable of easy
verification.?

7.2 CRITERJA JUSTIFYING THE LIMITATION OF RIGHTS

A law may legitimately limit a right in the Bill of Rights if it is (a) a law of
%nﬂ& m_u.v:nm:c: that is () reasonable and justifiable in an open and demo-
cratic society based on human dignity, equality and freedom. Each of these
requirements 15 dealt with in detail below.

(a} Law of general application
(i) Authorised by law

Oa._u.m ‘law n.;, general application’ can validly limit a right in the Bill of Rights.
This is the minimum requirement for the limitation of a right. A limitation must
be authorised by a law, and the law must be of general application.

) The ,Eé of general application’ requirement is the expression of a basic prin-
ciple of liberal political philosophy and of constitutional law known as the rule
of law. There are two components to this principle. The first is that the power of
mrn government derives from the law. The government must have lawful author-
ity mo_.. its actions, otherwise it will not be a lawful government but will be
despotism or tyranny. The practical effect of this component is illustrated by
August v Electoral Commission,” in which the Constitutional Court considered
the é..a._Q of the Independent Electoral Commission’s failure to take steps to
m.:os prisoners to register and vote in the 1999 general election. The Commis-
sion’s inaction had the effect of denying prisoners their right to vote and, because

choiee is not always subject 10 courtroom fact-finding and may be based on reasonable inferences
Mnm:nﬁon& by empirical data When pohicy 15 1n 1ssue 1t may not be possible to prove that a policy
rrected o a _um,_.:n_.._wn.noanu_.: will be effective’ (para 35} Parties relying on justification arguments that
wﬁo, based on facts ‘should place sufficient information before the court as to the policy that 15 being
ered, the reasons for that policy, and why 1t 1s considered reasonable m pursmit of that policy to It
a non_m:Ec«onh_ nght’. Falure to do so may be fatal to the justfication claim However, the court held
there may ‘be cases where despite the absence of such mfornatien on the record, a court 15 :oan_.rn_nwm.
able to uphold a claim of justification based on common sense and judeial knowledge’ (para 36) But
NICRO was itself not such a case In the absence of clear evidence of the policy objectives sought to be
me_.__wweon by the disenfranchisement of convicted prisonets, the jusufication argument had o fad (paras
“ mz R1675 _ooq 31 October 2003
“* For example, in 8 v Makwanyane (note 12 above) the State, 1n support of 1ts argumen
penalty was a justifiable hmstation of nghts, submutted stanstcal o‘wmgoo Rﬁnnmw:po %MJNW%M:MM»%.
violent cnme 1n South Africa and the mcrease in such cnmes since the 1992 moratorium oo the carrying
out of the death penalty By contrast, in NICRO {note 13 above) the argument that the disenfranchisement
of convicted prisoners was justified by the additional costs of registening prisoners and providing mole
votng facilites 1n pnsons faled This was because the argument was advanced stmply by assertion and
ﬁu B:Mw v_n.xn:.u__"a.u_ ap by any ‘mformation as 1o the logastical problems or estinates of the costs mvolved’
2 August v Electoral Commussion 1999 (3 SA | (CC)
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it was not authorised by any law,** there was no possibility of justifying the
infringement of rights n terms of s 36.”°

What forms of law qualify as ‘law of generai application™? Though the Con-
stitutional Court has not dealt with this question directly 1t has given a wide
interpretation to the meaning of ‘law’ elsewhere in the Bill of Rights. On the
strength of this interpretation it seems that all forms of legislation (delegated and
original) qualify as ‘law’,?® as does the common law (both the private law and the

public law rules of the common law such as criminal law) and customary law.”
) 28

A mere policy or practice (even of an organ of state} cannot qualify as ‘law’.
While in most instances the limitation of rights is performed by the legislature,
the courts also have the power to develop limitations by virtue of their power to
develop the common law.?

(ii) General application

The second component of the rule of law relates to the character or quality of the
law that authorises a particular action. The law must be general in its applica-
tion. At the level of form, this means that the law must be sufficiently clear,
accessible and precise that those who are affected by it can ascertain the extent of
their rights and obligations.”® On a substantive level it means that, at a mini-
mum, the law must apply impersonally, it must apply equally to all and it must
not be arbitrary in its application.” The ‘law of general application’ requirement

24 The Electoral Act 73 of 1998 did not deny prisoness the nght 10 vote, but simply prescnbed thar
ehigmble voters had to remster on the common voters’ roll administered by the Commussion in order 10 vote
For budgetary and admimustrative reasons, the Commission dehiberately farled to take any steps that would
have allowed pnsoners o fegister or vote

23 dugust (note 23 above) para 23

*In Larbe-Odam v MEC Sor Educanion (North-West Provnce) 1998 (1) SA 745 (CC) para 27 the
Constitutronal Court held thit subordimate legslation applymg to all educaters in South Afinca was a law
of .mgoa_ application .

T Py Plessis v De Klerk 1996 (3} $A 850 (CC) paras 44 and 136 Compare the dissenting judgment of
Mokgore J 1 Pressdent of the Republic of Seuth Africa v Huge 1997 (4) SA 1 {CC) para 96

= Hoffmann v South African Arrways 2001 (1) SA 1 (CC) para 41 {policy of ar organ of state that HIV-
positive persons oot gualified for employment as airline cabin attendants not a law of general application)

2 gection 8(3Kb) specifically authonses the courts, m cases mvolving the direct honzontat appheation
of the Bill of Rughts to common {aw, to ‘develop rules of the common law to inmt frights], provided
that the hmstation 15 1n accordance with s 36" See Cheadle {note 10 above) 696 Raghts can also be Tumited
1n casss of the mdrect appheation of the Bill of Rights For example, m § v Mamabolo 2001 (3) SA 408
{CC) a reading-down was employed to save the common-law offence of scandalising the court n the form
of contempt ex facie cunae from consututional invahdity The mietpretation armved by the court
nevertheless entailed the limitauon of the nght to freedom of expression The hmitation was however held
te be jusufiable, prneipally because the court’s narrow nterpretation of the ambit of the offence
{commutted only m a few cases where the utterance 1n question was hkely to damage the adimumstration of
Justice) resulted m a mmumal interference with the nght m the mierests of protecting the legiumacy of the
Judicial process (para 48)

® pawood v Muster of Home Affawrs 2000 (3} SA 936 {CC) para 47 The requrement of accessibility
additionally requires laws to be prospective in their operation

3 AV Dicey An Introduciton to the Study of the Law of the Constiution (10 ed 1959), chapter IV As
Jackson J of the US Supreme Court put o in Radway Express Agency v New York 336 US 106 (1949) at
111-13, {T]here 15 no more effectve pracucal guaranty agawmst arbitrary and unreasonable government
than to require that the prneiples of law which officials would mpose upon a mironty must be imposed
generally Conversely, nothing opens the door 1o arbitrary action so effectively as to allow those officials
to pick and choose only a few to whom they will apply legslation and thus to escape the pohtical
retribution that might be visited upon them of larger numbers were affected ”
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E $36 ann-,o..m prevents laws that have personal, unequal or arbitrary applica-
tion from qualifying as legitimate limitations of rights. Ackermann I has ex-
plained why there can be no room for such laws in a constitutional state:

In reaction to our past, the concept and values of the consttutional state, of the ‘regsiaat’,
and the constitutional right to equahiy before the law are deeply foundational to the
creation of the ‘new order’ referred to 1n the preamble [to the mtenim Consiitution} We
have moved from a past characterised by much wiuch was arburary and unequal 10 the
operation of the law to a present and a future in a constitutional state where State action
must be such that it 15 capable of being analysed and justified ratsonally. The idea of the
constttutional state presupposes a system whose operation can be rationally tested apainst
or m terms of the law Arbitranness, by 1ts very pature, 15 dissonant with these core
concepts of our new constitutional order. Neither arbitrary actton nor laws or rules which
are inherently arbitrary or must lead to arbitrary applcation can, in any real sense, be
tested against the precepis or principles of the Constitution. Arbitrarness must also, by its
very nature, lead to unequal treatment of persons Arbitrary action, or decision-making, 15
manmﬂmc_n of providing rational explanation as to why smmlarly placed persons are treated
in a substanually different way. Without such a ranonal justifying mechanssm, unequal
treatment must follow. > “

;o second aspect of the rule of law and the ‘law of general application’
requirement — the idea that a rule must apply impersonally and not to particular
people or groups®® and that it must not be unequal or arbitrary in its application
— has vnwn considered by the Constitutional Court in two cases. In S v Mak-
wanyane, 1t was argued that s 277 of the Criminal Procedure Act 51 of 1977, in
terms of which a person could be sentenced to death, did not constitute a law of
general application since it did not apply umformly in the whole of South Africa.
The Aom:.u sentence had been abolished by decree of the military government in
the O_m.wo_ bantustan in 1990. This meant that a person could not be sentenced to
aom‘nr in this part of South Africa. The court rejected the argument with little
hesitation on the basis that

[sluch a construction would defeat the apparent purpose of s 229 {IC], which 1s to allow
different legal orders to exist side by side unnl a process of rationahsation has been carmed
out, and would inapproprately expose a substantial part if net the entire body of our
statutory law to challenges under s 8 of the Constitution It follows that dispanties between
the legal orders m different parts of the country, consequent upon the provisions of s 229 of
the Constitution, cannot for that reason alone be said to constitute a breach of the equal

w_.opoum:ou provisions of s 8, or render the laws such that they are not of general applica-
100.

w“ Mn ¥ __..ﬂm#:ﬁ:wgm (note 12 above) para 156
ual apphicanon does not mean that a law must apply to eve
Tyong, but simply that it apples to
MMMM.%E”EE mw Emﬂ_mﬁma:._ the mm..u_En way Sa, for example, the fact that the Code of ﬁo:mﬂn. for
casing services utider consideration v [slamne Umty Convention v Independent Broadeastm:
£
Authority 2002 {4) SA 294 (CC) applied only to broadcasters and not to the public at large did not matter
it w%mr& equally to all broadeasters and therefore qualified as a law of general application
o o v Makwanyane (note |2 above) para 32 It would be equally absurd to suggest that, for example, a
w of the Gauteng legislature cannot qualify as ‘law of general apphcaton’ sumply because 1t does not
apply uniformly throughout the Repubhc The structure of government established in the Constitution
envisages provinaal and local government lemslation that s muted 1n 155 area of application
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In President of the Republic of South Africa v Hugo®® the Constitutional Court
considered the validity of a Presidential Act that ordered the release from prison
of all mothers who had children under the age of twelve. The Presidential Act
was authorised by s 82(I)(k) of the Interim Constitution which permits the
President ‘to pardon or reprieve offenders’. The majority of the court held
that the Presidential Act did not violate the right to equality and non-discrimi-
nation and therefore did not consider the issue of limitation. Mokgoro J dis-
sented, holding that the Presidential Act did constitute unfair discrimination.
This raised the question whether the infringement could qualify as a jusufiable
limitation of the right. A Presidential Act differs from other forms of delegated
legislation in that it is not authorised by a specific grant of legislative power in an
Act of Parliament or Provincial law. Rather the President’s power is a discre-
tionary executive power specifically granted by the Constitution.*® Moreover, a
Presidential Act, unlike delegated legisiation, 1s not published in the Government
Gazette. Can it therefore qualify as ‘law of general application” and therefore as a
legitimate limitation on a fundamental right?

Mokgoro J looked to the interpretation given by the European Court of Hu-
man Rights and the Canadian Supreme Court to the analogous phrase *pre-
scribed by law’.*” The ECHR has held that at least two requirements flow
from the expression ‘prescribed by law’. First, the law must be adequately ac-
cessible: the citizen must be able to have an indication that is adequate in the
circumstances of the legal rules applicable to a given case. Secondly, a norm
cannot be regarded as a ‘law’ unless it is formulated with sufficient precision
to enable citizens to regulate their conduct. Citizens must be able — if need be
with appropriate legal advice — to foresee, to a degree that is reasonable mn the
circumstances, the consequences of a given action. ® As for the Canadian law,
the Supreme Court has consistently held that rules that emanate from statute,
delegated legislation and the common law are ‘prescribed by law’. More con-
troversial however is the question whether norms that emanate from directives or

* Note 27 above

* The equivalent section 1n the 1996 Constitution 15 5 34 which grants the President 'the powers
necessary to perform the functions of Head of State and head of the national executsve’ These powers
spectiically mclude the power of *pardoniag or repneving offenders’ (s 84(2)(1)) The powers conferred by
s 84 are known n Engltsh constitutional law as ‘prerogative powers’, the common-law powers and
functions possessed by the Crown (i, the head of state) and distmgwshed from those powers that are
granted to the Crown by legislation

¥ The European Convertion on Human Rights provides that vahd hmitations of nghis must be
‘presciibed by law’ The word “law’ m thus phrase has been held to include statute law, unwrniten law,
subordinate legislaiion and royal decrees Klass v Federal Republic of Germany (1979) 2 EHRR 214
Simularly, the nghts 1o the Canadian Charter of Raghts and Freedom are subect to *such reasanable limts
prescribed by law as can be demonstrably justified 1n a free and desnocrztic society” This s a requirement
that nghts and freedoms are dumtmshed only by ‘formal and ascertamable executive and kegslative norms
as opposed to arhitrary acts of private ndividuals and government officials’ G Beaudomn & EP Mendes
{eds) The Canadran Charter of Rights and Freedoms 3ed (1996) 3-8

3 Sunday Tomes v United Kmgdom (1979) 2 EHRR 245 In Natronal Coghuon for Gay and Leshuan
Equahty v Mintster of Justice 1998 () BCLR 726 (W) the Figh Court considered an argument that the
common law offence of commssion of an ‘unnaturzl sexual act between men’ was too vague and imprecise
to constitute a law of general application On a consideration of the authorrtes the court appeared 1o
accept that vagueness would disqualify a law from being 2 law of general apphcation but held that the
prohibation of an unnatural sexual act was not oo vague 10 be understood
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guidelines issued by government departments or agencies, but that are not offi-
cially published delegated legislation, can be said to be ‘prescribed by law’.>*

According to Mokgoro §, underlying both the ‘prescribed by law’ and the ‘law
of general application’ requirements is the principle of the rule of law. Rules
affecting fundamental rights should be accessible, precise and of generai applica-
tion. People should be able to know of the law, and should be able to conform
their conduct to the law. Laws should apply generally, and should not target
specific individuals.*® The Presidential Act, according to Mokgoro J, complied
with all these requirements.*! As for the argument that the Presidential Act was
not ‘law’ because it was not conventional delegated legislation, Mokgoro J held
that the Presidential Act was sufficiently similar to delegated legislation to be
considered law. The only difference between the Presidential Act, and standard
delegated legislation was the absence of an enabling statute. That difference did
not justify considering the Presidential Act not to be law. Delegated legislation
obtains its legitimacy from its parent statute which must be passed by a demo-
cratic process in the legislature. Similarly, a direct exercise of power granted by
the Constitution derives its legitimacy from the Constitution, which was the
a_u_,_ﬁ_ﬁ_._oﬂ of a democratic drafting process.* In conclusion, Mokgoro J held as
ollows:

the ‘law of general apphcation’ requiretent 15 merely a precondrtion to the apphcabahty of s
IHIC] If a lirmtation is in substance il-advised, that will be canght by the ngours of the
limitation test 1tself To conclude, the Presidential Act 1s an exercise of constitutional power
mn the form of general, publicly accessible rules which affect the rights of individuals In my
view, that 15 sufficient to fall within ‘law of general application’ for the purposes of s 33(1) 4

To summarise, Mokgoro J takes the following approach to the ‘law of general
application’ requirement:

(1) ‘Law’ for purposes of the requirement includes rules of legislation, delegated
legislation and common law, and exercises of executive rule-making
authorised by the Constitution.** As for executive rule-making, it is not
necessary that such rules are formally published in the Gazetre. The range
of rules qualifving as law should not be too narrow.

(2) To qualify as a “law of general application’ a rule from one of these sources
must be accessible, precise and of general application. People should be able
to know of the law, and should be able to conform their conduct to the law.
Laws should apply generally, and should not target specific individuals.

This mterpretation does not make the ‘law of general application’ requirement
a particularly exacting one. Alost any reasonably intelligible rule, emanating

H See Comnutiee for the Commonwealth of Canady v Canada (1991) 77 DLR (4th) 285
hh Hugo (note 27 above) para 102
This was 1 spite of the fact that the Presidential Act was not published m the Government Gazetee
According to Mokgoro J ‘formal pubhcation requirements are not dispositive for the purposes of  [the
law of general apphcation requirement}
*? Huge (noke 27 above) para 103
M Ibid para 104
) Mokgoro J's judgment does not address the controversial 1ssue of whether the internal orders or
directives of state agencies consttute law
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from a source that is authorised to issue such a rule, will qualify. There is not
even a requirement that the rule must be promulgated or published. The only
substantive qualification is that the rule must be ‘general’ in that it must not
single out specific individuals for favourable or harsh treatment.

By contrast, Kricgler J held that the Presidential Act was not law of general
application. His reasons for doing so are tersely stated:

My colleague Mokgoro J has concluded that although the Act 15 i conflict wath s 8, 11152
‘law of general application” within the meamng of s 33(1) and 15 saved by its provisions. [
cannot agree with the second of those propositions and the third therefore does not anse

The exercise by the President of the powers afforded by s 82(1)(&) — even n the general
manner he chose in this instance — does not make ‘law’, nor can it be said to be ‘of general
application’ The exercise of such power 1s non-recurrent and specific, intended to benefit
particular persons or classes of persons, to do so once ovly, and 15 given effect by an
executive order directed to specific state officials 1 respectfully suggest that one cannot by a
process of hnguistic interpretation fit such an executive/presidential/admumstrative decision
and order wto the purview of s 33(1) That savings clause (s not there for the preservation of
executive acts of government but to allow certam rules of Jaw to be saved. ¥

According to Kriegler J the Presidential Act was not law because it was an ‘execu-
tive order directed to specific state officials’. Moreover, it was not general in its
application in that it applied only to a specific case. To use Mokgoro J's phrase, the
Act targeted specific individuals.

It seems that there is little disagreement between Kriegler J and Mokgoro J on
the criteria for ‘law of general application’. Rather, they disagree about whether
the Presidential Act conformed to those criteria.*® For Kriegler J, the Act was
simply an executive act of the government, an order made by the President and
directed to the government officials who would carry it out. The order did not
have the character of legislation and, moreover, is quite specific in its application
and not general. This means, according to Kriegler T, that the Presidential Act
could not serve as a legitimate restriction of the right to equality. However good
the reasons may be for the Presidential Act, it is not law of general application
and cannot therefore limit a fundarnental right.

4% Hugo (note 27 above) para 76

% An mportant differenice between the two judgments 15 that Knegler J does answer the question
whether directives or gmdelines 1ssued by government degartments or agencies but which are not officaally
pubhished delegated lemslatyon are laws of general application Such rules would not have the character of
law They would be executive acts or orders addressed to governmental officials According to Knegler J.
the lrmitatien clause ‘15 not there for the preservauon of executive acts of government but to allow certam
rules of faw to be saved” (ibid, para 76) The imphcations of Knegler I's approach to this issue are
Ulustrated by the facts of Soobramoney v Muister of Health, KwaZuly-Natal 1998 (1) 8A 765 (CC) The
applicant affeged that his nght not to be refused emergency medical treatment s 27(3) of the
Constitution had been infrninged by a state hospital The hospital acted in terms of pelicy gidelines drawn
up by the provincial Department of Health which restricted diatysts treatment to patsents with curable
kidney disorders and demed 1t to those with meurable disorders who were not ehigible for a kidney
transplant The Constitutional Court found that the hospital’s conduct was not an mfnngement of the
applicant’s nghts But had 1t found the opposite, the guestton whether the gwdelines were a law of general
apphecation would have had 10 be confronied On Knegler Fs approach, the guidelmes would probably
have faed to qualify as law of general application They lack the character of law, are addressed to
hosputal officials enly and regulate mnternal procedures in state hosputals

173



7.2 The Bill of Rights Handbook

Both the judgment of Mokgoro J and Kriegler J are dissenting judgments and
are not the authoritative view of the Constitutional Court on the mterpretation
of the ‘law of general application’ requirement. The majority of the Court, ex-
pressed no view on the issue. It is submitted that while Kriegler J’s view of the
nature and effect of the Presidential Act is preferable to that of Mokgoro J.
neither interpretation of the ‘law of general application’ requirement is exhaus-
tive. Besides a requirement that the rule has the character of law, that it derives
from a source with lawful authority to issue the rule, and a formal requirement
that the law is clear, accessible and precise, the rule must also apply generally in
the sense of not being unequal or arbitrary in its application. Equal application
means that the rule must not apply solely to an individual case, or must not
restrict the rights only of a particular individual or group of mdividuals.*’ The
rule must provide for parity of treatment: like cases must be treated alike.

A good illustration of both the equality and non-arbitrariness requirements is
_u_.oﬁaon by De Lille v Speaker of the National Assembly.*® The case concerned a
punitive suspension of 2 Member of Parllament by an ad hoc committee of the
National Assembly, The High Court heild that the suspension was a violation of
the rights to freedom of expression, just administrative action and access to
courts. The violation was not justifiable under the limitation clause because it
was not authorised by law of general application. The rules and standing orders
of Parliament did not permit an ad hoc Committee to suspend a member, nor
was there any statutory or constitutional authority for the Committee’s actions.
F.ﬁwmﬁ the suspension was based on Parliamentary privilege, in particular the
privilege to punish a member for contempt of Parliament. But, according to
Hlophe J, Parliamentary privilege does not qualify as law of general application:

It is not codified or capable of ascertainment Nor 15 1t based on a clear system of precedent.
._.._._2.6 1 o guaraniee of panty of treatment It 18 essentially ad hoe junsprudence wiich
applies unequally to different parties *

7 An example of a law that fails to comply with thss requrcement can be found in Matinkica v Council
of State, Republic of Cisker 1994 (4) $A 472 (Ck) To prevent the prosecution of ceriain mndividuals on
charges ansing from the Bisho re of 7 September 1992, the Cisker Council of State enacted the
Special Indemmty Decree 7 of [993 The Decree provided mter alia that ‘no crirminal proceedings shall be
wstituted or bronght 1 any courl agamnst any person i respect of any act as herein defined done on ?
September 1992 at or near the city of Bisho™ The Decree was found to be an mserference with fundamental
nights n that it tade protection and enforcement of rights that may have been violated by the events of the
day unenforceable .,:.o question of limitation then arose Was the decree ‘of general application’ as
monEq& by the limitauon provision of the Ciskes Constitusion? According to the court, the decrse was
cleatly only anmed at the incidents on 7 September 1997 and (s not of general appheation m Cisker
Furthermore, 1t 15 oaly the nghts of persons detnmentally affected by an act of the secunty services or
demonstrators on 7 September 1992 that are affected, and not the nights of the catizens of Cisker at large’
(497B-E) It was therefore held that the Decree was not of general apphcation and therefore could not
quahfy as a legitumate hmuation of fundamental nghts Another example 1s the military decree which was
the subject of Arrorney-General of Lesotho v Swissbourgh Pramond Mines {Fiy}) Lid 1997 (8) BCLR 1122
mmﬂm”ﬂ _ﬂpﬂw_n.wwﬂ”mﬁﬂwoan vﬁvﬂﬂna to qqﬁo_ﬂo —msu specified mumng leases Its purpose was to prevent the

rom using them as a basis for an mter
on..mvn Lesotho Hughlands Waeet Brapas terdsct stopping further work on the constructon
De Lille v Speaker of the Nanonal Assembly 199
“ Ibud para 37. IR EISA 0O
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(i) Administrative action

While delegated legislation qualifies as a ‘law” for purposes of the law of general
application requirement, administrative action taken under the authority of law
(ie, administrative conduct) does not in tseif qualify as law of general applica-
tion.>® However, the requirement that limitations of rights are authorised by law
does not mean that the legislature must perform every limitation itself. It is
possible for a law to authorise an administrator to exercise a discretionary power
which has the effect of limiting rights. However, an empowering law will lack the
quality of general application if it simply grants an admimstrator a wide and
unconstrained discretion to limit rights. Legislation conferring discretionary
powers on administrative officials to limmt rights must place guidelines on the
proper exercise of the discretion.

This is illustrated by Dawood v Minister of Home Affairs” in which the Con-
stitutional Court considered the vahdity of s 25(9){(b) of the Aliens Control Act
96 of 1991. Section 25(2)(b) allowed spouses, dependent children and destitute,
aged or infirm family members of people lawfully and permanently resident in
South Africa to remain in South Africa pending the outcome of their application
for an immigration permit. All other applicants had to leave the country. The
effect of s 25(9) read with s 26(3) and (6) of the Act was that foreign spouses
could continue to reside in South Africa while their applications for immigration
pernits were being considered only if they were in possession of valid temporary
residence permits. Given that such applications were not automatically granted
but had to be considered on their merits, these provisions necessarily authorised
immigration officials and the Director General to refuse to issue or extend such
temporary permits. The effect of a refusal was that a South African married to a
foreigner was forced te choose between going abroad with his or her partner
while the application was considered, or remaining in South Africa alone. The
court pointed out that' many couples would not have the option of being abroad
together, because of poverty or other circumstances, and would be separated
during the period that the application was under consideration.*? The right to
cohabit, a key aspect of the marriage relationship and protected by the constitu-
tional right to dignity, was therefore limited by the statutory provisions that
empowered immigration officials to refuse to grant or extend a temporary per-
mit.

Could the limitation be justified? The answer was no. The statutory provi-
sions, delegating as they did an unconstrained discretionary power allowing the
limitation of rights, failed to qualify as a law of general application:

It 13 an mportant principle of the rule of law that rules be stated 1n a clear and accessible
manner It 18 because of this pnnctple that section 36 requires that hnutations of nghts may

 prepner of Mpumalanga v Executive Commutiee of the Association of Goverming Bodies of Stare-Arded
Schools Eastern Teansvaal 1999 (2) SA 91 (CC) para 41 (a government decision to change a policy without
first consulting affected indraduals not a law of general apphcation, no lawful authonty for infrngement
of nght to procedurally farr adnumistrative action), Ciy Couricl of Pretoria v Walker 1998 (2) SA 363 (CQ)
para 82

1 Dawood v Mpnster of Home Affmrs 2000 (3) SA 936 (CC)

% Iind para 39
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be justifiable only if they are authorised by a law of general application. Mereover, 1f broad
discretionary powets contain no express constraints, those who are affected by the exercise
of the broad discrebonary powers will not know what is relevant to the exercise of those
powers or in what circumstances they are entitled to seek relief from an adverse decision. In
the absence of any clear statement to that effect in the legislation, 1t wounld not be obvious to
@ potential applicant that the exercise of the discretion conferred upon the immigration
officials and the DG by sections 26(3) and (6} is constrained by the provisions of the Bill of
Rughts, and in particular, what factors are relevant to the decision to refuse to graat or
extend a temporary permut. If nghts are to be infringed without redress, the very purposes
of the Constitution are defeated.™

While it was conceivable that a legislative provision could have been framed
justifiably allowing the limitation of the right in certain circumstances, this was
not done in the Act. Legislation cannot simply leave it to an administrative

om._nmww to determine when it will be constitutionally justifiable to limit the
right.

{b) Reasonableness and justifiability in an open and democratic society based
on human dignity, equality and freedom

Put at its simplest, this part of the limitation test requires a law that restricts a
fundamental right to do so for reasons that are acceptable to an open and
democratic society based on human dignity, equality and freedom. In addition,
the law must be reasonable in the sense that it should not invade rights any
further than it needs to in order to achieve its purpose. To satisfy the limitation
test then, it must be shown that the law in question serves a constitutionally
acceptable purpose and that there is sufficient proportionality between the harm
done by the law (the infringement of fundamental rights) and the benefits it is
designed to achieve (the purposes of the law).

(i) Proportionality

The Constitutional Court adopted the following approach to the application of
the general limitation clause in the interim Constitution in § v Makwanyane:

The limitation of constitubional rights for a purpose that is reasonable and necessary in a
democratic society mvelves the weighing up of competing values, and ultirnately an assess-
ment based on proportionality. This 1s implicit in the provisions of s 33(1)[IC). The fact that
different rights have different implications for democracy, and 1n the case of our Constitu-
tien, for ‘an open and democratic society based on freedom and equality’, means that there
is no absolute standard which can be laid down for determining reasonableness and
necessity Principles can be estabhished, but the application of those principles to particular
circumnstances can only be done on a case-by-case hasis, This ts inherent in the requirement
of proportionality, which calls for the balancing of different nterests. In the balancing
process, the relevant considerations wiil mclude the nature of the right that (s fimited, and
1ts irportance to an open and democratic socety based on freedom and equality; the

** Ibud para 47

* There 15 a smular holding m Janse van Rensburg v Minster of Trade and industry 2001 (1) SA 29 {CC)

para 23 (lepislation may grant a Minister powers that mfringe the nght to procedurally farr admumstrative
action, but must place constramnts on their use)
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purpose for which the nght is hmited and the importance of that purpose to m._..or a society;
the extent of the limutation, 1is efficacy, and particularly where the limitation has to be
necessary, whether the desired ends could reasenably be achieved through other means less
damaging to the right in question. In the process amw_.ﬁ_ must be had to the provisions of s
33(D[IC]. and the underlying values of the Constitution, bearing in mund that, as a Cana-

dian Judge has said, ‘the role of the Court is not to second-guess the wisdom of pohcy

choices made by legislators’.*

This paragraph in Makwanyane has become a wpmnﬁ_m_‘moﬁwﬂosﬁ s&nn.:a
Constitutional Court considers the legitimacy of limitation.” It was summarised
as follows in S v Bhulwana:>’

In sum, therefore, the Court places the purpose, effects and importance of the wnfringing
legislation on one side of the scales and the nature and effect of the infringement n.m_..woa by
the legslation on the other. The more substantial Emmwn_.oma mto fundamental rights, the
more persuasive the grounds of justification must be.

Although the passage in Makwanyane is a description of the analysis to be
undertaken under s 33of the interim Constitution, it applies with equal force to
the interpretation of s 36 of the 1996 Constitution. Section 36 noEm%um a set of
‘relevant factors’ to be taken into account by a court when considering the
reasonableness and justifiability of a limitation. These correspond exactly to
the factors identified as making up the proportionality enquiry in Makwanyane:

{a) the nature of the right; )

(b} the importance of the purpose of the limitation;

{c) the mature and exient of the limitation;

(d} the relation between the limitation and its purpose; and
{e} less restrictive means to achieve the purpose.

There are a few additional aspects of the Makwanyane passage that are worth
emphasising. Chaskalson P recognises that a general imitation clause Qoa‘m not
translate into a standargd limitation test. This means that the limitation test itself,
and not merely the application of the test, depends on the circumstances. In
other words, the criteria of reasonableness and justifiability do not m_smww
mean the same thing; their specific implications depend on a variety of consid-
erations. What are these considerations? Chaskalson P refers to the nature of the
right that is limited, and its importance to an open and aw:-oo.m.:.o mo&aﬁ based
on freedom and equality; the purpose for which the right is :E.:on m,aa @.o
importance of that purpose to such a society; the extent of the .__E_Sco:, its
efficacy, and whether the desired ends could reasonably ,_ua achieved through
other means less damaging to the right in question. Finally, Orwmwm_moa P
acknowledges that courts should defer to the legislature when policy choices
are at stake.

55 & v Makwanyane (note 12 above) para 104. quoting Reference re ss 193 and 195 of the Crimumal Code
of Martoba (1990} 48 CRR 1 at 62 {Lamet J).

% See for example § v Mbatha 1996 (2) SA 464 {CC) para 14

57 & v Bhubwana 1956 (1) SA 388 (CC)

“ Iind para 18
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In the following five sub-sections of this chapter, the five factors specified by
s 36 as relevant to the limitations enquiry are analysed in turn. To illustrate the
practical application of the factors in a concrete case, a summary of the treat-
ment of each factor in § v Makwanyane is provided. It must be emphasised that
the five ‘relevant factors’ are not an exhaustive catalogue of what must be con-
sidered in the limitation enquiry, nor are they a checklist of requirements. They
are simply indications as to whether a limitation is reasonable and justifiable in
an open and democratic society based on human dignity, equality and freedom,
Once a court has examined each of the factors it must then weigh up what the
factors have revealed about the purpose, effects and importance of the infringing
legislation on the one hand and the nature and effect of the infringement caused
by the legislation on the other.*®

(i) Section 36(1Na): the nature of the right

The proportionality enquiry required by s 36 involves weighing up the harm
done by a law — the infringement of a fundamental right — against the benefits
that the law seeks to achieve — the reasons for the law, or the purpose of the law.
.moBa rights weigh more heavily than others. It will therefore be more difficult to
Jjustify the infringement of such rights than other, less weighty rights. A court
must assess what the importance of a particular right is in the overall constitu-
:.o:m_. scheme. A right that is of particular importance to the constitution’s
ambition to create an open and democratic sociely based on human dignity,
freedom and equality will carry a great deal of weight in the exercise of balancing
rights against justifications for their infringement.

Example: S v Makwanyane

8 v Makwanyane was concerned with the constitutionality of the death
penalty. The Court held that the death penalty infringed the rights to life,
to human dignity and to freedom from cruel, ijnhuman or degrading punish-
ment. This meant that for the death penalty to be constitutional it would
have to qualify as a reasonable and justifiable limitation of these three
rights.% The purposes of the death penalty, the benefits it was designed to
achieve would have to be balanced against the harm it did — the violation
of the three rights. The first consideration in this balancing exercise was the
determination of the weight of the three rights, their importance in an open
and democratic society based on freedom and equality.

According to the Constitutional Court the ‘rights to life and dignity are
&5 most important of ail human rights, and the source of all other personal
rights in . . . {the Bill of Rights). By committing ourselves to a society

H Sy ‘___‘nnw!n:.qn;m (note 12 above) para 104; 5 v Manamela 2000 (3) SA | {CC) para 32.
The :._m._nmnn_ﬂ._ﬁ had to be justifiable in terms of the limitation clavse of the interim Constitution,
s 33. There are n:ﬁa a_m.n_.onoam between this clause and s 36. First, limitations had to be justifiable in “an
open and democratic society based on freedom and equality’. Secondly, Emitations could not ‘negate the
essential content of the right’ (this meant that though a right could be limited it could not be taken away
altogether). Thirdly, certain rights in the Bill of Rights received additional protection against limitation by

a ..N.n_ﬁﬁwa_ian_ that any infringement of these rights had to be necessary n addition te being reasonable and
justifiable,
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founded on the recognition of human rights we are required to value these
two rights above all others. And this must be demonsirated by the Staie in
everything that it does, including the way it punishes criminals.”®' This
meant that very compelling reasons would have to be found to justify the
limitation of such important rights.%? As for the freedom from cruel, inhu-
man or degrading punishment, this right is a component of the overall
protection of human dignity and the associated protection of physical in-
tegrity. Given the importance of human dignity in the constitutional
scheme, its cruel punishment component carries no less weight.

(iii) The importance of the purpose of the limitation

At a minimum, reasonableness requires the limitation of a right to serve some
purpose. Justifiability requires that purpose to be one that is worthwhile and
important in a constitutional democracy. A limitation of rights that serves a
purpose that does not contribute to an open and democratic society based on
human dignity, equality and freedom cannot therefore be justifiable.

Example: § v Makwanyane

The Constitutional Court held that the death penalty violated three very
important rights: the rights to life, human dignity and freedom from cruel
punishment. To justify the infringement of these rights the state had to show
that the death penalty served purposes that an open and democratic society
based on freedom and equality would consider worthwhile and important.
According to the state, the death penaity served three purposes that could
not be adequately served by other forms of punishment. First, it served as a
deterrent to violent crime: the prospect of such a severe punishment would
deter someone who, for example, was contemplating committing a murder.
Secondly, it served to prevent the recurrence of violent crime: an executed

6! 5y Makwarnyane (note 12 above) para 144 (Chaskalson P). See also O'Regan I at paras 326-7: ‘The
tight to life is. in one sense, antecedent to all the other rights in the Constitution. Without life in the sense
of existence, it would not be possible to exercise rights or to be the bearer of them. But the right to life was
included in the Constitution not simply to enshrine the right to existence. It is not life as mere organic
matter that the Constitution: cherishes, but the right to human life: the right to live as a buman being, to be
part of a broader community, to shaze in the expetience of humanity. This concept of human life is at the
centre of our constitutional values. The constitution seeks to establish a society where the individual value
of each membet of the community is recognised and treasured. The right to life is central to such 2 society.
... The right to life, thus understood, incorporates the nght to dignity. Se the rights to human dignity and
life are entwined. The right to life 15 more than existence, it 1s a right to be treated as a human being with
&m_.:a.“ without dignity, human life 1s substantially diminished. Without life, there cannot be dignity.!

2 Even though the rights to life and human dignity carty a great deaf of weight in the Bill of Rights this
1S not to say that they could never be limited. The law recognises, for example, that the right to hfe can be
justifiably limited in the case of self-defence. But, given the importance of the right, killing ir self-defence is
only justified in cases of necessity, ie as a matter of ast resort where no other less severe aliernative exists
for the victim. See Ex parte Minister of Safety and Security. i re § v Walters 2002 (4) SA 613 (CC)
{principles bearing on the use of lethal force to arrest fleeing suspect). As for the right to dignity. the
Constitutional Court noted in § v Makwanyane (note 12 above) para 142-3 that ‘Dignity js inevitably
impaired by imprisonment or any other punishment. and the undoubted power of the State to impose
punishment as part of the criminal justice system necessarily involves the power to encroach upon a
prisoner’s dignity’. To be justifiable, such encroachments must however be kept to a minimum: ‘A prisoner
is not stripped naked, bound, gagged and chained te hus or her cell.”
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E:ﬂﬂ.ﬂ. will not murder again. Thirdly, the death penalty served as fitting
an_uccom._ for ﬁo_n.:ﬂ crimes. Are these purposes important to an open and
na_uwo_,mco society based on freedom and equality? Certainly the deterrence
@_. ,.:c_.n_.: crime is an important purpose which can be used to Justify the
limitation Q. rights: “The need for a strong deterrent to violent crirhe is an
o.=a Ew validity of which is not open to question. The State is clearly en-
titled, Eammm obliged, to take action to protect human life against violation
by others.” ,:mn same obviously goes for the purpose of preventing the
recurrence of violent crime. But the third purpose of the death penalty
retribution, was not considered to be a purpose fitting the type of mcown&“
that the Omsﬂ::aon wished South Africa to be. The Constitution envi-
saged a society based on values of reconciliation and ubuntu and not ven-
geance mu@ retaliation: ‘retribution smacks too much of vengeance to be
accepted, 952.. on its own or in combination with other aims, as a worthy
purpose of punishment in the enlightened society to which we South Afri-
cans have now committed ourselves’. ¢4

A limiting measure must serve a purpose that all reasonable citiz
agree to be noa_uo_.mum_w important. For this reason, the purpose wm MMMHMMMM
the mﬂ.moﬁm_ Bo..m:@ Awm a sector of society will not qualify as a justification for
the limitation of rights.®® Which purposes do qualify as sufficiently important? A
rapid survey of the Constitutional Court jurisprudence indicates that the court

has considered the f i iti i imitati
N ollowing as legitimate purposes in the context of limitations

(1) Protecting the administration of justice at its broadest.*® For example, the
court w.mm Snaou.oa as legitimate purposes for the limitation of :.mwa. the
prevention of n.:o intimidation of witnesses, the disclosure of state secrets or
the identity of Emmou.aﬂmu.ﬂ the screening out of appeals that had no merit or
:o_um of mwooo%mw the recovery of assets of a company for the benefit of its
nanawwo_.m,. the n..ﬂonzo: of the interests of creditors of an insolvent es-
tate; ﬁ.:m protection of the state’s interests and avoidance of logistical
m_mmn:_mmm when the state is sued in civil actions;”? the enforcement of court
orders; " ensuring the attendance of accused persons in court.”

63
5 v Makwanyane (note 27 above) para 117 (Ch
; a
o Tbid para 183 (Didcott ) para 117 (Chaskalson B)
o hwﬁwiﬁhoﬁwaoﬂwsh_ \Mw Gay and Leshian Equality v Minister of Justice (note 14 above} para 37.
effoctioets S«S 2 { vn A 858 {CC) para 33: ‘essential that conrts be equipped with the power to deal
o ey with kﬂhﬂ_@cm m”w“w Mﬂ%ﬁaﬂ M”.w m__w,%%n_u _,m._.:.?m of the administration of justice’.
< - ransva A 725
58S v Nouli 1996 (1) SA 1207 SA 984 (CC) para Y (€C para 52
ot w‘.ﬁﬁm ﬂa%za 1996 (1) SA 984 (CC) para 126,
rink v Kitshoff 1996 (4) SA 197 (CC) 3
" A para 47; Harksen v Lane NO
Mokiomi v Mintster of Defence 1997 (1} 8A 124 (CC) ﬂ»”wm [6-17. 199 (1) SA 300 (CC) para 102

72
Coetzee v Government of the Republ; j
7 Singe (rone e ,L..M , uwgnmm. ic of South Africa 1995 (4) SA 631 [CC) para 12,
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(2) The prevention, detection, investigation and prosecution of crime gener-
ally;”* specifically the prohibition of the abuse of illegal drugs, particularly
those that can cause severe damage to the user or that are addictive.”

(3) Reduction of unemployment among South African citizens.”®

{(4) Inspection and regulation of the muitiple health undertakings in modern

oﬁﬂ which impact on the welfare and general well-being of the commu-

nity
(5) Protection of the rights of others.”™
(6) Compliance with constitutional obligations.”™
(N Eogomwm healing of the divisions of the past and the building of a united
society.
(8) Complying with South Africa’s international obligations.®!
{9) Preventing people from gaining entry to the country illegally.®?

(iv} The nature and extent of the limitation

This factor requires the court to assess the way in which the limitation affects the
right concerned. Ts the limitation a serious or relatively minor infringement of
the right? This assessment is a necessary part of the proportionality enquiry
because proportionality means that the infringement of rights should not be
more extensive than is warranted by the purpose that the limitation seeks to

™ § v Mbatha (note 56 above) para 16, S v Manamela (note 59 above} para 27, fivestigating Directorate:
Serious Econarmic Offences v Hyundai Motor Distributors { Piv} Ltd 2001 (1) SA 545 (CC) para 53.

73§ v Bhutwana 1996 {1} SA 388 (CC) para 20; Prince (note 20 above) para 52.

% Larbi-Odam {note 26 above) para 30.

™ Misiry v Interim National Medical and Dental Council of South Afviea 1998 (4) SA 1127 (CC).

78 Ses, for example, Beinash v Ernst & Young 1999 (2) SA 116 (CC) in which the Constitutional Court
upheld the provisions of the Vexatious Proceedings Act 3 of 1956 which allow a court to declare someone a
vexatious jitigant, thereby pseventing them from instituting proceedings in any court without the leave of
that court. Afthough a limitation of a vexatious litigant's tight of access to court in s 34, the Act had the
important purpose of protecting the right of access to court of other liigants with meritorious disputes.
See also Govender v Minister of Safety and Security 2001 (4) SA 273 (SCA); Walters (note 62 above) para
39 (limitation of right to life, digmty and physicat integrity of flecing suspect justifiable to protect police
officers and members of the public from immediate harm or to arrest person reasonably suspected of
having committed a crime involving the infliction or threatened infliction of serions bodily harm);
De Reuck v Director of Public Prosecutions ( Witwatersrand Local Division) 2004 (1) 3A 406 {CCy
(limitatien of freedom of expression and privacy by prohibition of possession and distribution of child
pornography justified to protect rights of children).

™ For example, 3 200(1) of the Constitution provides that the South African National Defence Force
‘must be structured and managed as a discipiined military force’. Legislation prohibiting military
personnel from forming and joining trade unjons in the mterests of maintaining discipline would have the
legitimate purpose of complying with this obligation: South African National Defence Force Union
v Minister of Defence 1999 {4) SA 469 (CC). The Constitutional Courr held that the prohibition 1o
s }26B(1) of the Defence Act 44 of 1957 nevertheless failed the limilation test because there was no evident
relationship between the limitation (a blanket ban on forming and joimng any type of trade union) and its
purpose {promoting the discipline and efficiency of the Defence Force). Sec also Christion Educaiion (note
1t abave} para 40 (state under constitutional duty to diminish public and private violence in society and
protect particularly children from maltreztmeni, abuse or degradation); Islamic Unity Convention (note 33
above) para 45 (constitutional duty to tegulate broadcasting justifies restrictions on free speech).

0 Istamic Unity Convention (note 33 above) pasa 45.

21 frince (note 20 above) paras 52 and 72 (international obligations requiring suppression of drug
trafficking sufficiently important to justify measures impacting on use of dagga for religious purposes).

82 fawyers for Human Rights v Minister of Home Affairs 2004 (4} 8A 1253 (CC) para 37.
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achieve. A law that limits rights should not use a sledgehammer to crack a nut.®
To determine whether the limitation does more damage to rights than is reason-
able for moEnﬁwm its purpose first requires an assessment of how extensive the
mfringement is.

Example: S v Makwanyane

The State argued that the death penalty served the purposes of deterrence
and prevention of recurrence of violent crime and was fitting retribution for
such crimes. The Court considered the first two purposes to be worthwhile
but not the third. The proportionality enquiry then required the Constitu-
tional Court to assess whether there was proportionality between the harm
done by the death penalty (the infringement of the rights to life, human
dignity and freedom from cruel punishment) and the purposes it sought to
achieve (deterrence and prevention). If the harm is disproportionate to the
benefits, the limitation is not justifiable. To assess proportionality the Court
must first assess the degree of harm: how seriously does the death penalty
impact on the rights identified?

The Court found that the death penalty had grave and irreparable effects on
the rights concerned. The inroads that it made on the rights to life, dignity and
freedom from cruel punishment could not be more severe. In the words of a US
Supreme Court judgment cited by the Constitutional Court: ‘The penalty of
death differs from all other forms of criminal punishment, not in degree but in
kind. It is unique in its total irrevocability. It 1s unique in its rejection of reha-
bilitation of the convict as a basic purpose of ¢riminal justice. And it is unique,
finally, in its absolute renunciation of all that is embodied in our concept of
humanity.’®®

(v) The relation between the limitation and its purpose

To serve as a legitimate limrtation of a nght, a law that infringes the right must
be reasonable and justifiable. This means, put at its sunplest, that there must be a

3 ¢ v Manamela (note 59 above) para 34

34 11 15 the effect of the limitation on rights and not the effect of the mutation on a particular night-
halder that 1s of concern 10 this part of the analysis This 15 illustrated by S v Meaker (note 19 above) 1n
which the state argued that the consequences of the application of a reverse onus presumption in traffic
legislation were trivial, vsually entailling payment of a fine for a speeding or parking violation According
to Cameron J, this was irrelevant to the assessment of the ‘nature and extert’ of the lunstation requured by
$ 36(c). It was the "naturs and extent’ of the iofnngement of the presumption of ienocence that had 1o be
assessed Notwnthstanding the relatively minor penalties following a convichon obtained with the aid of
the presumption the lirutation was extenstve *It trenches directly on the vehicle owner’s nghts whenever
the vehicle 15 involved n the comemssion of an offence on a pubhc road’ {1054E-G) Simularly, n the
Islamic Unity Convention case (note 33 above) para 49 the court dismussed a contention that the ympact of
a linutation of free spesch in a broadcasting code of conduct was mimmal because broadcasters were free
to ‘opt out’ of the code by adopting their own code of regulatuon The code had the effect of rmimg nghts
in an objective sense and the fact that a particular broadcaster could chose to opt out of being bound by
the code was immatenat

® Furman v Georgra 408 US 238 (1972) 306 (Stewari 1) Ciied 1n § v Makwanyane (note 12 above) para
236 (Langa IN
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good reasen for the infringement. It also means that there must be proportion-
ality between the harm done by the infringement and the beneficial purpose that
the law is meant to achieve. Logically, this requires there to be a causal connec-
tion between the law and its purpose: the law must tend to serve the purpose that
1t1s designed to serve. If the law does not serve the purpose it is designed to serve
at all 1t cannot be a reasonable limitation of the right. If the law only marginally
contributes to achieving its purpose it cannot be an adequate justification for an
infringement of fundamental rights.

Exampie. S v Makwanyane

According to the State the death penalty was designed to serve the purposes
of deterrence and prevention of violent crime. Both purposes were consid-
ered by the Court to be legitimate justifications for the infringement of the
rights to life, dignity and freedom from cruel punishment. (Retnibution, the
third purpose relied on by the State, was not considered a suitable justifica-
tion.) Assessing the reasonableness of the limitation then required the Court
to determune whether there was a rational connection between the ends of
deterrence and prevention and the means chosen to achieve these ends. In
other words, did the death penalty {the means) serve to deter and prevent
the recurrence of violent crime (the ends)? If so, to what extent did it do s0?

Certainly, the death penalty effectively ensures that criminals will never
again commit the violent crimes for which they were executed. There is
therefore undoubtedly a rational connection between means and ends (or
the limitation and its purpose) in this case. The same cannot be said for the
purpose of deterrence however. Determining whether an infringement of
rights is justifiable is a factual enquiry. Therefore if the state wished to
show that the death penalty deters violent crime it would have to adduce
evidence in support of this contention. According to the Constitutional
Court, there was no satisfactory evidence establishing a connection between
the death penalty and a reduction in the incidence of violent crime. Accord-
ing to Didcott J: “The protagonists of capital punishment bear the burden of
satisfying us that it is permissible under s 33(1). To the extent that their case
depends upon the uniquely deterrent effect attributed to it, they must there-
fore convince us that it indeed serves sach a purpose. Nothing less is ex-
pected from them in any event when human lives are at stake, lives which
may not continue to be destroyed on the mere possibility that some good
will come of it. In that task they have failed and, as far as one can see, could
never have succeeded.’®¢

(vi) Less restrictive means 1o achieve the purpose

To be legitimate, a limjtation of a fundamental right must achieve benefits that
are in proportion to the costs of the imitation. The limitation will not be pro-
portionate if other means could be employed to achieve the same ends that will

8 8 v Makwanyane (note 12 above) para 184
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either not restrict rights at all, or will not restrict them to the same extent. If a
less restrictive (but equally effective) alternative method exists to achieve the
purpose of the limitation, then that less restrictive method must be preferred.
Note that in assessing the effectiveness of alternative methods a margin of dis-
cretion is given to the state: ‘the role of the Court is not to second-guess the
wisdom of policy choices made by legislators’.

Example: § v Makwanyane

The purposes of the death penalty are deterrence and prevention of violent
crime. But in the course of achieving these ends, the death penalty imposes
considerable costs: grave and irreparable violations of the rights to life,
dignity and freedom from cruel punishment. Where other methods of
achieving these purposes exist that do not impose the same costs, it becomes
difficult to clamm that the method chosen is reasonable and justifiable. Ac-
cording to the Constitutional Court the goal of deterrence of violent crime
could be as well served by a sentence of imprisonment for a long period or
for life. Such a punishment would also be an infringement of rights but
would not be nearly as extensive an infringement as the death penalty. In
the absence of any evidence that the death penalty serves the purpose of
deterrence more effectively than a sentence of imprisonment, it 1s the latter,
less restrictive method of achieving the purpose that must be preferred. The
same goes for the purpose of prevention of recurrence. Life imprisonment
will serve this purpose. Given the drastic effects of the death penalty, if a far
less restrictive means of achieving the same purpose is available it should be
preferred.”’

Although the proportionality analysis must notionally be conducted with re-
ference to all the factors, it is factor (¢) on which most limitation arguments will
stand or fall. A law which invades rights more than is necessary to achieve its
purpose is evidently disproportionate or, to use the term routinely employed in
the jurisprudence, ‘overbroad’. Legislation must be, to use some of the other
metaphors used by the courts, ‘narrowly tailored’ and not ‘cast the net too
widely’. A few examples of overbreadth will serve to make the point:

* To achieve the purpose of controlling the harmful side-effects of liquor con-
sumption there 15 no need to prohibit anyone ‘who is not clothed or not
properly clothed’ from performing 1n ‘entertainment of any nature’ on pre-
mises where liquor is served. The prohibition nets not only striptease bars but
also bona fide artistic entertainment such as theatre performances and is
therefore an unnecessary limitation of the freedom of expression.5®

+ To achieve the purpose of controlling the market in dangerous drugs is a
blanket prohibition on possession of dagga necessary? The prohibition in-
fringes the freedom of religion of Rastafanians and would have been

7 Tbad paras [23, 128 (Chaskalson P)
8 Phiilips (note 20 above)
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overbroad if an exception for religious use (along the lines of that for medical
use) had been practically feasible.®®

* To achieve the purpose of a disciplined and non-partisan Defence Force it is
not necessary to prohibit all Defence Force personnel from performing any
‘act of public protest’. The prohibition is so wide that it prevents legitimate
acts of free speech that have nothing to do with the discipline of the force:
‘Members of the Defence Force are prevented, whether they are in uniform or
not, or whether they are on duty or not, from taking any action at all to
support or oppose almost any purpose or object’.”

fc} The s 36(1) enquiry in a nutshell

Once it is established that a law of general application infringes a right protected
by the Bill of Rights the State or the person relying on the law may argue that the
infringement constitutes a legitimate limitation of the right. Rights are not ab-
solute. They may be infringed, but only when the infringement is for a compel-
lingty good reason. A compellingly good reason is that the infringement serves a
purpose that 1s considered legitimate by all reasonable citizens in a constitutional
democracy that values human dignity, equality and freedom above all other
considerations.” The mfringement must however not impose costs that are dis-
proportionate to the benefits that it obtains. This will be the case where a law
infringes rights that are of great importance in the constitutional scheme in the
name of achieving benefits that are of comparatively less importance. It will also
be the case where the law does unnecessary damage to fundamental nghts,
damage which could be avoided or minimised by using other means to achieve
the same purpose.

7.3  LIMITATION OF KIGHTS BY OTHER PROVISIONS OF THE CONSTITUTION

Section 36(2) states that only laws conforming to the test for valid limitations in
s 36(1) can legitimately restrict rights. However, the subsection adds that rights
can be justifiably limited in terms of ‘any other provision of the Constitution’.

The predecessor of s 36(2) — s 33(2) of the interim Constitution — was the
basis for the Constitutional Court’s decision in Azaman Peoples Organisation

¥ Prince {note 20 above) The majonty of the Constitutsonal Court thought an exception was not
feasible smee 1t would be difficult to police and would undermune the general prohibiion See para 141
According to the munonty (para 83), ‘The constituttonal defect m the twe statutes s that they are
overbroad They are not carefully tailored to constituts a mummal wntrusion upon the right to freedom of
rehgion and they are disproportionate (o their purpose They ate consttutionalty bad because they do not
allow for the relgious use of cannabts that 1s not necessanily harmful and that can be controlled
effectively

2 South African National Defence Union v Minmister of Defence 1999 (4) SA 469 {CC) para 1}

1 According to Demse Meyerson ‘the reasons supphed by the siate for houting a constitutionally
protected right have to be such as to elicat the agreement of all reasonable citszens who matter equally 1t
may not appeal to a justification whose normative force depends on an intractably disputed point of view
or way of reasoning’ Meyerson (note 3 above} 17 There 1s some support for this concluston m the
Constitutional Court's approach to mstifications of resttictions on homosexuality i National Coalttton
{note 14 above) paras 37-8 The court’s reyection of moral or religous-based pusufications for the
restnictions 18 arguably meotivated by the mtractably disputed or controversial nature of those
Justifications
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{AZAPO} v President of the Republic of South Africa®® The case concerned the
Promotion of National Unity and Reconciliation Act 34 of 1995, which allowed
amnesty to be granted to perpetrators of gross violations of human rights com-
mitted with a political objective. Section 20(7) of the Act provides that a person
granted amnesty shall not be criminally or civilly liable in respect of the acts for
which they have received amnesty. The applicants attacked s 20{7) as inconsis-
tent with the right of access to court.”® The Constitutional Court acknowledged
that there would be considerable force in the argument that the section viclated
the access right,” except for the existence of s 33(2) and the postamble of the
interim Constitution (‘National Unity and Reconciliation’) which spectfically
deals with amnesty. The postamble specifically authorised a law conferring am-
nesty on a wrongdoer in respect of acts, omissions and offences associated with
political objectives and committed between 1960 and 1993. This permitted the
National Unity Act to limit the right of access to court,

In general however, the courts will be reluctant to assume that provisions in
the Constitution are contradictory and wiil, if possible, construe apparently
conflicting provisions in such a way as to harmonise them with one another.
In S v Rens” for example, the applicant argued that the requirement in s 316 of
the Criminal Procedure Act that leave to appeal must be obtained was in conflict
with s 25(3)(#) of the interim Constitution which provided a ‘right to have
recourse by way of appeal or review to a higher court than the court of first
stance’. It was argued by the state that s 102(11) of the interim Constitution
specifically authorised the imposition of leave to appeal requirements and that
this disposed of the applicant’s argument in terms of s 25(3)(%).*® Madala J held
that s 102(11) could be interpreted to refer merely to appeals m constitutional
matters and not to appeals in ordinary criminal cases. In addition, since
5 102(11) was permissive and not mandatory, it should not be interpreted as
authonising procedures that were limitations on the right to appeal entrenched
in the Bill of Rights.”

74 DEMARCATIONS OF RIGHTS AND SPECIAL LIMITATION CLAUSES

Most of the rights in the Bill of Rights are textuaily unqualified. For example,
s 11 provides simply that ‘everyone has the right to life’. The scope of the right is
unqualified and the only limitations that are placed on the right are those im-
posed by the general limitation section — s 36, A few rights however are quali-
fied by language that specifically demarcates their scope. Such quatifications can
be termed demarcations of that right.”® Their purpose is definitional: defining the

ﬁnkaunga Peoples Organtsation ( AZAPO} v President of the Republic of South Africa 1996 (4) SA 671

%3 Saction 22 of the intertm Constitution,

3 4ZAPO (note 92 above) para L0

5 S v Rens 1996 (1) SA 1218 (CC)

2 Section 102(11) of the mtenm Constitution dealt with the Jurtsdiction of the courts and provided that
legislation and rules of court ‘may prowvide hat leave of the court from whuch the appeal 1s brought, or o
which the appeal 15 noted, shall be required as a condition for such appeal’

*7 § v Rens (note 95 above) paras 16~17

*% They are sometimes also called "internal modifiers’ See AJ van der Walt The Constrtutional Property
Clause (1997) 734

186

Limitation of rights 7.4

scope of the right more precisely than is the case with the textually unqualified
rights.®® The Bill of Rights contains numerous demarcations. For example, s 17
protects the night to assemble as long as the assembly takes place ‘peacefully and
nnarmed’. Section 16(1) states that everyone has the right to freedom of expres-
sion but s 16(2) provides, amongst other things, that the right does not extend to
‘advocacy of hatred that is based on race, ethnicity, gender or religion, and that
constitutes incitement to cause harm’. Section 31(2) provides that the rights of
cultural, religious or linguistic communities cannot be exercised in a manner
inconsistent with any provision of the Bill of Rights.'® In terms of s 32, access
to information held by private individuals 1s possible only in so far as such
information is required for the exercise or protection of a persoen’s rights,

Demarcations have received very little judicial attention. How do demarca-
tions fit into the two-stage approach to rights and limitation analysts that has
been outlined above? In most instances the demarcations wilk come into play
when the nature and scope of the right in question is determined. Demarcations
circumscribe the right or place certain conditions on its availability. The right to
assemble is, for example, protected on the condition that the assembiy is peaceful
and unarmed. The condition demarcates the right and in terms of the two-stage
analysis, it is a first-stage matter to determine whether the applicant’s conduct
falls within the demarcated scope of the right. In other words, an applicant
alleging that their right to assembly has been violated will have to show that
the assembly in question was peaceful and unarmed.

Other textual qualifications of rights create special criteria for the limitation of
certain rights by the legistature. These are more properly called special limita-
tions. Engaging in any form of hmitation analysis, whether in terms of the
criteria laid down in s 36 or in terms of the special criteria attached to some
of the rights, assumes that an infringement of a right has been established. This
means that reliance on a special limitation clause is a second-stage matter. At the
first stage the person relying on the right has to show that an infringement has
taken place. Once shown, at the second stage the state or the person relying on
the validity of the legislation must show that the hmitation of the right is justified
either by reference to a special limitation clause or the general criteria of s 36.

Although this has not been recognised by the courts, it seems that there were
six special limitation clauses in the interim Constitution and a multitude of
demarcations. Sections 8(3), 14(3), 26(2), 28(2) and (3) and 33(5) of the interim
Constitution looked more like special limitation clauses than demarcations. The
1996 Constitution has far fewer special limitation clauses. These are s 15(3)
(allowing legislation dealing with marriages and personal and family law sys-

* stanuc Untiy Convention (note 33 above) para 32 (purpose of s 16(2) 15 defintlional, acknowledging
that some forms of expression do not qualify for constrtutienal protection)

% In Christian Education (note 11 above) para 26 the Court held that ‘these explicit qualifications” of
the s 31 nghts have a double purpose “The first 1s to prevent protected associational nghts of members of
communiites from bemng used to “privatse” constitutionally offensive group practices and thereby
immumse them from external legslative regulation or judwial control This would be paruculaciy
mportant 1 relation to practices previously associated with the abuse of the notion of plurahsm 1o achieve
exclusiaty, privilege and domunation The second relates to oppressive features of iniernal relationstups
prmanly within the commuvnities concerned  °
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terns), the second sentence of s 22 (allowing regulation of the practice of a trade,
profession or law), s 23(5) and (6} (allowing labour relations legislation to reg-
ulate collective bargaining), s 29(4) (allowing state subsidies for independent
schools).'"" Section 33(3)(¢) which requires the legislation giving effect to the
rights to just administrative action to ‘promote an efficient administration’ is
also arguably a special limitation provision.'® These are special limrtations
rather than demarcations because they do not relate to the applicant’s activity
and whether it falls within the scope of activity protected by a right in the Bill of
Rights. Rather it relates to the state’s conduct and to the means employed and
objectives pursued by the state to protect, promote and Fulfil the rights in the Bill
of Rights.™ Thus, the burden of showing whether [aw or conduct is justitied by
a special limitation provision is on the party seeking to uphold the law or con-
duct and not on the applicant.

The limitation section must further be distinguished from the derogation or
mcwﬁmnacn section of the Bill of Rights: s 37. The latter applies only in times of
public emergency and allows for the temporary suspension of some of the Chap-
ter wnmrﬁ in certain circumstances. A limitation clause, on the other hand, is
continuously applicable. Even when a state of emergency is declared, s 36 will
continue to apply for the limitation of those rights that have not been tempora-
rily suspended.’™

**! The provision dealing with affirmative action (s %(2J) 15 no longer a special lumitation as it was m the
intenm Constitution Ltis now positively framed so as to make clear that an affirmative actzon programme
does not constrtute a bmutaton of the nght 10 equality, but 1s a component part of the rght self See,
_,_._.mmnunb 9 5 m Chaper 9 below

The arguments for and agamst treatmg s 33(3)¢) as a spectal hmetaton clause are outhned m |
nc_qam.o & J Klaaren The Promonon af Admunistrative Justice Act Benchbook (20013 31
" Woolman (note 6 above) para 12 2(b)
On the suspension of rights dunng states of emergency, see, generally, Chapter 33 befow
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